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IN  THE 


APPELLATE  CODRTS  OF  ILLINOIS. 


First  District — October  Term,  1895, 


Lizzie  D.  Cottier  v.  People  of  the  State  of  Illinois. 

1.  Divorce  Proceedings — Custody  of  Children. — In  proceedings  for 
divorce,  the  court  may,  on  application  of  either  party,  make  such  order 
concerning  the  custody  and  care  of  the  minor  children  of  the  parties 
during  the  pendency  of  the  suit  as  may  be  deemed  expedient,  and  for 
the  benefit  of  the  children. 

2,  Contempt  op  Court—  Refusal  to  Disclose  the  Whereabouts  of  a 
Child. — Where  a  husband  filed  a  bill  for  divorce,  asking  for  the  custody 
of  a  child  which  was  concealed  from  him  by  the  defendant,  and  the  de- 
fendant answered  the  bill  and  filed  a  cross-bill,  asking  for  a  divorce,  also 
asking  for  the  custody  of  the  child,  together  with  a  sufficient  sum  for  its 
maintenance,  alimony,  etc.,  it  was  held  that  the  custody  of  the  child 
was  thus  made  a  subject-matter  for  adjudication  by  the  court,  and  that 
the  defendant  was  guilty  of  contempt  of  court  in  refusing  to  disclose  the 
whereabouts  and  condition  of  the  child. 

8.  Custody  op  Children—  When  Courts  Will  Take  it  from  the 
Mother. — It  is  not  the  custom  of  courtsof  equity  to  decree  the  custody  of 
a  female  child  of  tender  years  to  be  taken  from  its  mother,  unless  she  is 
shown  to  be  unfit  to  be  trusted  with  its  care. 

Contempt  of  Court. — Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  2,  1895. 

Statement  of  the  Case. 

These  proceedings  grew  out  of  a  divorce  case  in  which 
appellant  was  defendant,  and  Alonzo  E.  Cottier  com- 
plainant. 
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On  April  5.  1895,  complainant  filed  his  bill  in  the  Supe- 
rior Court  of  Cook  County  against  appellant,  praying  for  a 
divorce,  alleging  that  on  November  29,  1884,  appellant  will- 
fully and  without  reasonable  cause  deserted  complainant, 
and  has  ever  since  absented  herself  from  him,  and  also 
praying  for  the  custody  of  a  female  child,  Florence,  about 
thirteen  years  of  age,  whom  complainant  has  not  seen  since 
the  child  was  about  eight  months  old,  and  whose  present 
whereabouts  he  does  not  know. 

On  May  7, 1895,  appellant  appeared,  filed  her  answer  to 
said  bill,  denying  that  on  said  November  29, 1884,  or  at  any 
other  time,  she  willfully  and  without  reasonable  cause  de- 
serted the  complainant.  At  the  time  of  the  proceedings 
now  under  consideration,  a  replication  to  said  answer  had 
not  been  filed  by  complainant,  nor  had  any  hearing  upon 
the  merits  been  had.  At  the  time  of  filing  her  answer,  ap- 
pellant also  filed  a  cross-bill,  praying  for  a  divorce  from 
said  Alonzo  E.  Cottier  on  the  ground  of  extreme  and  re- 
peated cruelty,  stating  therein  numerous  specific  acts  of 
cruelty  both  to  herself  and  said  child;  also  stating  that  be- 
cause of  said  cruelty,  and  because  appellant  was  in  constant 
fear  that  complainant  would  inflict  bodily  harm  upon  her 
and  said  child,  on  February  16,  1883,  she  left  complainant's 
home,  taking  said  child  with  her,  and  has  never  since  re- 
turned to  said  home,  nor  has  she  at  any  time  been  requested 
by  complainant  so  to  do.  The  cross-bill  also  prays  that 
said  Alonzo  E.  Cottier  may  answer  cross-bill;  that  she  may 
be  divorced  from  him;  that  she  be  awarded  the  care,  custody 
and  education  of  the  said  child,  Florence;  that  cross-com- 
plainant may  be  granted  the  household  furniture  and  prop- 
erty of  the  said  Alonzo  E.  Cottier  and  such  sums  of  money 
from  him  as  the  court  may  deem  necessary  and  proper  for 
the  maintenance  of  cross-complainant  and  said  child,  and 
that  the  said  Alonzo  E.  Cottier  may  be  required  to  pay  cross- 
complainant  a  sufficient  sum  of  money  to  enable  her  to  em- 
ploy counsel  and  carry  on  this  suit,  and  for  the  support  of 
herself  and  said  child  during  the  pendency  thereof;  that  she 
may  have  such  other  and  further  relief,  etc. 
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On  June  4th  complainant  filed  his  answer  to  said  cross- 
bill, denying  the  charges  of  extreme  and  repeated  cruelty, 
to  which  answer  appellant  filed  a  replication  on  June  15th. 
On  June  17th  appellant  filed  her  petition  for  temporary  ali- 
mony and  solicitor's  fees,  accompanied  by  certain  affidavits 
in  corroboration  of  her  charges  of  extreme  and  repeated  cru- 
elty, and  set  forth  that  complainant  was  a  man  of  wealth, 
had  formerly  resided  in  the  city  of  Buffalo,  and  had  large 
property  interests  there. 

On  June  3d  complainant  filed  a  petition  alleging  that  he 
has  not  seen  said  child  since  February  16, 1883,  when  appel- 
lant left  his  home  taking  said  child  with  her,  and  that  since 
said  date  appellant  has  secreted  said  child,  and  complainant 
has  been  unable  to  learn  where  said  child  is,  and  praying 
that  appellant  might  be  required  to  produce  said  child,  fur- 
nish satisfactory  evidence  that  it  is  the  child  appellant  took 
from  complainant's  home,  and  that  said  child  be  placed  in 
the  custody  of  some  suitable  person  or  institution,  to  be  cared 
for,  subject  to  the  orders  of  the  court. 

To  this  petition  appellant  filed  a  demurrer  on  June  15th, 
which  demurrer,  on  June  17th,  was  overruled,  and  appellant 
ordered  to  answer  said  petition  within  five  days.  At  the 
time  that  this  last  order  was  entered,  appellant's  petition 
for  temporary  alimony  and  solicitor's  fees  was  heard,  but 
the  court  refused  to  make  any  order  as  to  alimony,  etc.,  until 
appellant  had  filed  her  answer  to  said  petition. 

On  June  22d  appellant  filed  her  sworn  answer  to  said 
petition,  admitting  that  on  February  16, 1883,  she  left  com- 
plainant's home,  taking  said  child,  but  denying  all  the  other 
allegations  of  the  petition,  except  that  she  has  refused  to 
inform  complainant  where  said  child  is,  and  alleging  that 
she  has  made  such  refusal  because  she  believes  that  the  giv- 
ing of  said  information  would  not  be  for  the  best  interests 
and  safety  of  said  child;  would  cause  it  to  suffer  both  men- 
tally and  physically,  and  would  endanger  its  life.  The  an- 
swer then  states  that  she  left  said  complainant's  home, 
taking  said  child  with  her,  because  of  the  extreme  and  re- 
peated cruelty,  both  to  her  and  said  child,  and  because  she 
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was  in  constant  fear  that  complainant  would  inflict  bodily 
harm  upon  her  and  said  child.  The  answer  then  details  at 
length  the  alleged  acts  of  cruelty,  both  to  appellant  and  said 
child,  which,  it  is  said,  occurred  prior  to  said  February  16, 
18S3,  and  which  appellant  says  caused  her  to  take  the  step 
she  did  on  said  date.  The  answer  further  states  that  on 
said  February  16, 1883,  appellant  met  a  lady  friend — an 
intimate  acqualntance-who  was  accompanied  by  her  hus- 
band,  told  her  her  story,  and  that  she  was  fearful  of  said 
child's  life,  and  wanted  to  get  it  away  from  her  husband, 
but  was  doubtful  if  she  could  properly  support  it;  that  as  a 
result  of  the  interview  said  lady  friend  took  said  child  and 
agreed  to  protect  it  and  educate  it,  and  did  take  it,  and  has 
since  had  the  custody  of  it;  that  appellant,  after  giving  away 
said  child,  went  to  a  police  station  in  the  city  of  Buffalo  at 
about  eleven  o'clock  at  night  for  the  purpose  of  seeking 
shelter;  that  she  had  no  money  to  go  anywhere,  and  her 
relatives  were  away,  and  while  at  said  police  station,  with 
a  view  of  preventing  the  husband  regaining  the  child's  cus- 
tody, she  accused  herself  of  having  chloroformed  said  child 
and  dropped  it  into  the  Niagara  river;  that  she  was  subse- 
quently, on  February  22, 18S3,  at  the  instigation  of  her  hus- 
band, incarcerated  in  the  Buffalo  State  Asylum  for  twenty- 
one  months,  during  all  of  which  time  she  was  not  insane; 
that  shortly  after  her  incarceration,  and  after  sufficient  time, 
in  her  judgment,  had  elapsed  so  that  all  possible  trace  of 
her  child's  whereabouts  had  been  lost  to  the  husband,  she 
informed  the  authorities  of  the  asylum,  the  husband,  and 
other  parties,  that  the  child  was  not  dead,  but  had  been  given 
to  friends  whose  names  she  had  agreed  not  to  make  known, 
and  has  since  maintained  that  such  was  the  true  state  of 
facts;  that  at  the  time  she  gave  said  child  to  said  lady  friend 
it  was  agreed  that  there  should  be  no  communication  be- 
tween them  for  the  space  of  a  year  unless  something  serious 
was  the  matter  with  the  child;  that  this  agreement  was  made 
to  prevent  any  possible  trace  of  the  child  coming  to  the 
husband;  that  she  believes  said  child  is  now  in  the  custody 
of  said  lady  friend  and  husband;  that  said  child  has  been 
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brought  up  with  the  understanding  and  now  thinks  that 
said  lady  friend  and  husbajid  are  respectively  her  mother 
and  her  father;  that  appellant  has  seen  said  child  since  said 
February  16th  only  three  different  times,  once  when  the 
child  was  about  three  years  old,  again  when  she  was  five 
years  old,  and  again  when  she  was  about  eleven  years  old; 
that  on  all  said  three  occasions  said  child  was  accompanied 
by  said  lady  friend  and  her  said  husband,  and  appeared  well- 
bred,  well  dressed,  and  in  a  thoroughly  good  condition,  men- 
tally and  physically;  that  there  appeared  to  be  the  warmest 
affection  existing  between  said  child  and  said  lady  friend 
and  husband;  that  the  custodians  of  said  child  are  persons 
in  easy  circumstances  financially;  that  they  have  an  income 
of  at  least  $5,000  a  year;  that  all  they  have  is  shared  with 
said  child;  that  the  child  is  receiving  a  good  education;  that 
the  people  in  whose  custody  she  is  are  people  of  culture  and 
refinement;  that  the  child's  domestic  surroundings  are  such 
as  are  conducive  to  happiness  and  contentment;  that  said 
child  is  of  a  sensitive  nature;  has  developed  a  love  for  ]books 
and  learning,  and  has  been  so  brought  up  as  to  have  little 
knowledge  of  the  trials  and  tribulations  of  the  world;  that 
on  the  occasion  of  the  last  interview  with  said  lady  friend 
and  said  child  two  years  ago,  it  was  agreed  that  said  lady 
friend  should  not  visit  appellant,  and  should  not  communi- 
cate with  her,  unless  the  child  was  seriously  ill  or  was  dead; 
that  this  agreement  was  made  at  a  great  personal  sacrifice 
to  appellant,  solely  for  the  child's  good  and  to  prevent  com- 
plainant getting  any  possible  trace  of  the  child;  that  ap- 
pellant has  not  seen  said  lady  friend  or  said  child  since  the 
interview  two  years  ago,  neither  has  she  heard  from  her; 
that  she  believes  said  child  is  alive  and  well,  and  in  the  cus- 
tody of  said  lady  friend;  that  if  anything  serious  had  hap- 
pened to  the  child  she  believes  said  lady  friend,  under  the 
agreement,  would  have  communicated  with  her;  and  that 
said  lady  friend  knows  appellant's  address  and  could  com- 
municate with  her. 

The  answer  then  speaks  of  several  visits  of  complainant 
to  appellant  while  she  was  incarcerated  in  said  asylum,  and 
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alleges  acts  of  cruelty  as  then  inflicted  upon  her  by  com- 
plainant; alleges  that  complainant  tried  to  get  the  informa- 
tion from  her  as  to  said  child's  whereabouts,  and  upon  her 
refusal,  and  because  of  her  refusal  to  give  such  information, 
kept  her  incarcerated  in  said  asylum  for  twenty -one  months, 
when  she  was  not  insane,  and  when  complainant  knew  she 
was  not  insane.  That  complainant  did  not  want  the  pos- 
session of  the  child  because  of  any  affection  for  the  child 
(on  the  contrary,  he  absolutely  dislikes  said  child),  but  be- 
cause, if  he  had  possession  of  the  child,  he  knew,  because  of 
appellant's  great  love  for  the  child,  he  could  dictate  terms 
of  settlement  to  appellant  in  case  any  subsequent  proceed- 
ings for  a  divorce,  on  the  ground  of  cruelty,  were  commenced 
by  appellant. 

The  answer  further  states  that  since  appellant's  release 
complainant  has  called  on  her  twice  at  her  place  of  business 
in  New  York  City;  that  he  has  not  at  any  time  asked  her 
to  return  and  live  with  him  again;  that  until  July,  1893,  he 
lived  in  the  city  of  Buffalo;  has  amassed  a  large  fortune;  is 
worth  at  least  $250,000,  and  has  an  annual  income  of  at  least 
$15,000;  but  at  no  time  has  he  contributed  one  cent,  either 
to  appellant's  Support  or  the  support  of  the  child;  nor  has 
he,  at  any  time  prior  to  the  filing  of  his  bill,  offered  so  to  do; 
that  he  has,  on  several  occasions,  expressed  a  dislike  of  said 
child,  and  that  he  was  glad  to  be  rid  of  the  responsibility 
of  said  child's  support  and  training;  that  subsequent  to  ap- 
pellant's release  from  said  asylum,  and  up  to  July,  1893,  both 
parties,  for  the  most  of  the  time,  resided  within  the  State  of 
New  York,  and  that  the  courts  of  the  State  of  New  York 
were  open  to  complainant  for  the  obtaining  of  such  relief  re- 
garding the  child  as  he  was  entitled  to,  but  never  once  has 
complainant  taken  any  proceedings  to  obtain  the  custody 
of  said  child;  that  in  July,  1893,  complainant  left  Buffalo 
and  took  up  a  residence  in  the  city  of  Chicago,  for  the  ex- 
press purpose  of  filing  his  bill,  and  it  is  his  intention,  at  the 
conclusion  of  the  litigation  here,  to  return  to  Buffalo;  that 
he  is  not  engaged  in  any  permanent  business  in  Chicago. 

The  answer  further  states  that  appellant  believes  that  if 
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complainant  was  informed  of  the  whereabouts  of  said  child 
and  of  the  people  in  whose  custody  she  is,  he  would  imme- 
diately proceed  to  harass  said  child  and  render  her  life 
miserable,  and  also  hafass  and  annoy  said  people,  and  that 
if  the  court  should  order  appellant  to  tell  him  of  the  where- 
abouts of  said  child,  but  upon  the  express  condition  that  he 
would  not  molest  said  child  or  harass  or  annoy  her,  he  would 
immediately  proceed  to  disobey  said  condition,  would  go 
out  of  the  jurisdiction  of  said  court,  would  not  return,  and 
said,  court  would  have  no  further  control  over  him  and 
great  injury  and  unhappiness  would  result  to  said  child; 
that  she  believes  from  what  she  knows  of  said  child's  sensi- 
tive nature,  the  domestic  life  in  which  she  lives,  the  affection 
said  child,  has  for  said  lady  friend  and  said  husband,  and 
from  her  knowledge  of  the  .child's  belief  that  said  lady  friend 
and  husband  are  respectively  her  mother  and  her  father, 
and  does  not  know  appellant  except  as  a  friend,  and  the 
complainant  not  at  all,  that,  to  take  said  child  from  the 
pleasant  surroundings  in  which  she  is  now  placed  and  put 
her  here  in  Chicago  with  some  fit  person  or  charitable  in- 
stitution, would  be  such  a  great  shock  to  her  at  her  present 
age  in  life,  to  wit,  thirteen  years,  as  would  not  only  endanger 
her  health  and  future  happiness,  but  probably  her  life;  that 
appellant  in  all  her  acts  and  doings  has  been  actuated  solely 
and  wholly  by  her  love  and  motherty  affection  for  said 
child,  and  by  a  desire  for  the  child's  welfare,  safety  and 
happiness. 

On  July  3, 1895,  complainant's  petition  for  the  production 
of  the  child  came  up  for  hearing  upon  said  petition  and 
appellant's  answer  thereto;  and  upon  the  affidavits  set  out 
in  the  abstract,  and  upon  the  reading  of  appellant's  answer, 
the  court  said  that  if  the  facts  in  said  petition  were  true, 
appellant  would  be  entitled  to  a  divorce,  the  custody  of  the 
child  and  the  protection  of  the  court;  that  all  the  parties 
have  rights — the  complainant,  the  defendant  and  the  child; 
that  the  child  can  not  for  a  moment  be  made  the  football  of 
this  controversy,  but  that  at  the  threshold  of  this  case  it 
must  be  known  that  there  is  a  child,  and  ruled  that  appellant 
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would  be  required  to  disclose  the  whereabouts  of  the  child, 
and  that  she  might  have  an  injunction  against  the  com- 
plainant to  prevent  his  communication  with  the  child  until 
the  case  could  be  heard. 

« 

In  response  to  said  order  of  the  court,  appellant  filed  on 
June  5th  her  answer  to  said  rule  directing  her  to  disclose 
the  whereabouts  of  said  child,  and,  objecting  to  the  rule, 
said  that  she  could  not  disclose  the  whereabouts  of  said 
child,  because  she  did  not  know  the  same;  but  that  she  knew, 
however,  the  names  of  the  custodians  of  the  child,  and  dis- 
claiming any  discourtesy  to  the  court,  and  with  due  respect 
for  the  wishes  of  the  court,  declined,  for  the  reasons  stated 
in  her  said  answer  at  length,  to  place  upon  the  records  of 
the  court  the  names  of  said  present  custodians. 

Upon  reading  of  said  answer,  the  court,  on  July  5th,  en- 
tered an  order  of  record  that  the  defendant  appear  at  ten 
o'clock  in  the  forenoon  of  July  6th,  and  disclose  the  present 
whereabouts  of  said  child,  and  also  give  the  names  of  the 
persons  with  whom  said  child  was  left  by  said  defendant, 
the  name  of  the  place  or  places  where  they  then  resided  and 
now  reside,  and  where  and  how  the  said  child  could  be 
found,  or  her  whereabouts  learned,  or  show  cause,  if  any  she 
can,  why  she  should  not  do  so. 

Appellant  at  the  time  mentioned,  on  Saturday,  July  6th, 
filed  her  sworn  answer  to  said  order,  saying  that  she  could 
not  disclose  the  whereabouts  of  said  child,  or  give  the  name 
of  the  place  or  places  where  the  custodians  of  the  child  re- 
sided or  now  reside,  because  she  did  not  know,  and  declin- 
ing to  give  the  name  of  the  persons  with  whom  said  child 
was  left  by  her,  and  where  and  how  the  said  child  could  be 
found  or  her  whereabouts  learned,  for  the  reasons  stated  in 
said  answer,  which  reasons  are  in  substance  as  follows : 

1.  That  this  court  has  not  at  this  time  and  under  the 
pleadings,  affidavits,  petitions,  answers  and  other  matters 
appearing  in  the  records  of  this  case,  and  the  facts  disclosed 
therein,  the  right  or  power  to  require  her  to  disclose  the  in- 
formation specified  in  said  order. 

2.  The  best  interests  of  the  child  do  not  require  that  the 
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information  sought  for  should  be  given  at  the  present  time, 
for  reasons  set  forth  in  the  answer  of  this  defendant  to  the 
original  bill,  and  in  her  cross-bill,  and  in  her  answer  to  the 
petition  that  she  produce  said  child,  and  in  her  answer  to 
the  verbal  order  of  the  court  that  she  disclose  its  where- 
abouts, and  in  her  petition  for  alimony  and  solicitor's  fees 
pendente  lite,  filed  herein,  all  of  which  pleadings  and  answers 
and  petitions  this  respondent  makes  a  part  of  this  answer. 

3.  This  respondent  can  not  now  disclose  the  present 
whereabouts  of  said  child,  Florence  Cottier,  because  she 
does  not  know  its  present  whereabouts. 

4.  This  respondent  can  not  disclose  the  name  of  the 
place  and  places  where  the  custodians  of  said  child  resided 
when  said  child  was  given  them,  or  where  they  now  reside, 
because  she  does  not  know  where  they  then  resided  or 
where  they  now  reside. 

5.  This  respondent  can  not  state  where  and  how  the 
said  Florence  Cottier  can  be  found,  because  she  does  not 
know  how  and  where  she  can  now  be  found. 

6.  This  respondent,  further  answering,  states  that  she 
declines  to  give  the  names  of  the  persons  with  whom  said 
child  was  left,  or  where  and  how  her  whereabouts  can  be 
learned;  because  it  has  not  yet  been  determined  that  either 
party  to  this  cause  shall  have  a  divorce,  and  because  it  has 
not  yet  been  determined,  if  either  party  obtains  a  divorce, 
that  he  or  she  shall  have  the  custody  of  said  child;  and  your 
respondent  states  that  if  it  should  be  finally  determined 
upon  the  full  hearing  of  this  cause  that  neither  party  hereto 
shall  have  a  divorce,  or  that  neither  party  hereto  shall  have 
the  right  or  custody  of  said  child,  then  the  information 
sought  for  in  this  order  would  be  useless  to  the  court  and 
would  subject  said  child  to  probable  annoyance  and  harm, 
and  cause  her  both  physical  and  mental  injury. 

7.  Kespondent  further  shows  that  the  information 
sought  for  should  not  be  given  because  no  order  should  be 
entered  affecting  the  welfare  of  said  child,  or  which  would 
probably  bring  knowledge  of  this  proceeding  to  her  if  this 
information  be  disclosed  (as  this  respondent  believes  it  will), 
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until  a  final  bearing  is  had  upon  the  main  issues  in  this 
cause.  * 

8.  This  respondent  further  shows  that  such  information 
should  not  at  present  be  given  because  this  court  is  power- 
less to  prevent  the  knowledge  of  such  information  being 
brought  to  said  child  by  persons  not  parties  to  this  cause,  or 
by  the  parties  hereto,  and  this  respondent  says  that  such 
knowledge  would  be  injurious  both  mentally  and  physically 
to  said  child,  and  such  information  should  not  be  required 
to  be  spread  upon  the  records  of  this  court,  until  the  court 
shall  at  least  inquire  more  fully  into  the  rights  of  the  parties 
hereto,  the  custodians  of  said  child,  and  of  the  child  itself, 
than  the  court  has  been  able  to  do  upon  this  preliminary 
motion. 

9.  This  respondent  further  says  that  both  parties  hereto 
have  resided  in  the  State  of  New  York  for  the  past  twelve 
years,  and  that  the  laws  of  said  State,  if  invoked,  would 
have  fully  protected  petitioner's  rights  as  to  the  custody  of 
said  child,  or  as  to  the  information  sought  for  herein,  had  he 
been  entitled  thereto;  but  respondent  says  that  during  all 
that  time  said  petitioner  did  not  invoke  the  aid  of  the  courts 
of  New  York,  and  respondent  charges  that  said  petitioner 
is  now  invoking  the  aid  of  a  court  of  a  foreign  State,  for  the 
purpose  of  annoying  and  harassing  your  respondent  and 
the  said  child. 

This  respondent  now  having  fully  answered  said  rule,  and 
for  the  reasons  appearing  in  fbe  foregoing  answer  and  in 
the  papers  referred  to  therein,  and  for  manifold  other  rea- 
sons, and  disclaiming  any  discourtesy  to  the  court,  and  rest- 
ing upon  her  lawful  and  equitable  rights,  respectfully  asks 
to  be  discharged  from  said  rule  and  from  further  answer  to 
the  same,  which  was  signed  and  sworn  to  by  said  defendant. 
The  following  order  was  made :  Whereupon  the  following 
order  of  the  court  was  entered  of  record  July  8,  1895.  Or- 
der entitled  "  People  of  the  State  of  Illinois  v.  Lizzie  D. 
Cottier."  Order  recites  the  entry  of  the  order  of  July  5th,  in 
the  case  of  Cottier  v.  Cottier,  above  set  forth,  directing  the 
defendant  to  disclose  the  present  whereabouts  of  said  child, 
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etc.,  and  further  recites  that  on  said  July  6,  1895,  said  de- 
fendant filed  her  written  answer  to  said  order,  declining  to 
comply  with  the  provisions  of  the  same,  and  further  recites 
that  on  said  July  6,  1895,  the  court  entered  an  order,  that 
because  it  appeared  to  the  court  that  said  defendant  has  re- 
fused to  comply  with  the  order  of  July  5,  1895,  it  is  ordered 
that  said  rule  be  made  absolute,  and  that  an  attachment  for 
the  said  defendant  be  issued,  returnable  forthwith,  and 
further  recites  that  said  defendant  being  present  in  court 
and  represented  by  counsel,  an  attachment  was  issued,  re- 
turnable forthwith,  and  the  said  defendant  being  in  open 
court  was,  upon  request  of  the  court,  duly  sworn  and  exam- 
ined in  open  court  by  the  court,  and  the  said  defendant, 
among  other  things  made  answer  to  interrogatories  put  by 
the  court  as  follows : 

Q.  "What  are  the  names  of  the  persons  in  whose  custody 
you  understand  the  child  to  be  ? 

To  which  no  answer  was  given. 

Q.  What  is  the  name  of  the  gentleman  to  whom  you 
gave  the  child  ?  A.  Well,  without  meaning  the  least  dis- 
respect to  the  court,  and  after  considering  the  matter,  I 
think  it  my  duty  to  my  child  to  decline  to  answer  the 
question. 

Q.  Why  do  you  think  that,  Mrs.  Cottier  ?  A.  Because 
I  feel  very  sure  that  plaqing  any  information  that  will  lead 
to  her  whereabouts  being  known  on  the  records  of  the 
court  will  jeopardize  her  safety  and  happiness. 

Q.  Will  you  tell  me  in  what  respect  ?  I  have  wondered 
as  a  man,  why  you  felt  that  way  and  why  you  thought  so  ? 
A.  Because  I  think  it  would  be,  under  all  the  circumstances, 
and  at  this  stage  of  the  proceedings,  a  direct  detriment  to 
her  to  have  her  father  know. 

Q.  Is  Jones  the  name  of  the  person  where  she  is  supposed 
to  be?  Look  me  in  the  face.  A.  Giving  the  same  reasons 
that  I  did  before,  I  decline  to  answer  the  question. 

Q.  Don't  you  think  you  had  better  take  until  to-morrow 
morning  to  think  this  over,  Mrs.  Cottier,  before  I  commit 
you  ?  A.  I  have  been  thinking  it  over  for  twelve  years.  I 
don't  think  it  will  make  any  difference. 
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Q.  You  decline,  then,  to  state  the  name  of  the  woman 
and  the  man  to  whom  you  gave  the  child,  and  where  you 
understand  she  now  is  ?    A.    Yes,  your  Honor. 

Q.  You  decline  to  give  their  place  of  residence  ?  A.  I 
am  not  able  to  do  so. 

Q.  You  decline  to  give  the  means  of  communication 
which  you  have  ?    A.     Yes,  your  Honor. 

Q.  My  question  is,  do  you  mean  to  state  here  that  you 
have  no  way,  directly  or  indirectly,  present  or  remote,  by 
which  you  can  communicate  with  Florence,  or  with  the 
persons  in  whose  custody  you  understand  her  to  be  ?  A. 
No,  I  do  not  say  that. 

Q.  Are  you  prepared  to  give  the  court  such  information 
as  you  have  on  that  subject  ?    A.    No,  I  am  not, 

Q.    Do  you  decline  to  do  it  ?    A.    Yes,  sir. 

That  said  defendant  refused  and  declined  to  give  the  in- 
formation asked  by  the  court,  and  it  further  appearing  that 
the  said  Lizzie  D.  Cottier  has  been  guilty  of  contempt  of 
this  court  in  refusing  to  comply  with  the  order  of  this  court 
entered  July  5,  1895,  and  in  declining  to  give  the  informa- 
tion asked  of  her  by  the  court  in  the  interrogatories  put  to 
her  in  open  court,  it  is  ordered  that  the  said  Lizzie  D.  Cottier 
be  committed  to  the  custody  of  the  sheriff  of  Cook  county 
for  a  period  of  six  months,  unless  she  shall  sooner  comply 
with  the  order  of  this  court  of  July  5,  1S95,  and  shall  dis- 
close the  whereabouts  of  the  child,  Florence,  and  answer  the 
said  interrogatories  put  to  her  by  the  court,  and  which  she 
has  declined  to  do,  or  until  discharged  by  due  process  of 
law,  and  that  a  mittimus  do  issue  therefor. 

To  the  entry  of  which  order  defendant  objected  and  ex- 
cepted, and  prayed  an  appeal  to  the  Appellate  Court  of  the 
First  District,  which  was  allowed  upon  the  filing  of  a  bond 
in  the  sum  of  $2,500,  conditioned  that  said  defendant  should 
prosecute  her  appeal  with  effect,  and  in  case  judgment  should 
be  affirmed,  immediately  surrender  her  body  to  the  sheriff 
of  Cook  county. 

Padbn  &  Gbidley,  attorneys  for  appellant,  contended  that 
the  court  below  had  no  power  or  jurisdiction  to  compel  ap- 
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pellant  to  disclose  the  whereabouts  of  the  child.  Sec.  13, 
Chap.  40,  Rev.  Stat.  111.;  Kline  v.  Kline,  57  la.  386;  Cooley's 
Cons.  Lim.,  6th  Ed.,  499;  Leopold  v.  People,  140  111.  557; 
Weigley  v.  People,  51  111.  App.  51. 

The  punishment  was  excessive.  Stuart  v.  People,  3  Scam. 
405;  DeBeukalaer  v.  People,  25  111.  vApp.  460. 

The  facts  as  shown  by  the  record  do  not  authorize  a  judg- 
ment for  contempt  or  the  order  committing  appellant.  No 
heating  has  ever  been  had  on  the  merits  of  the  case.  All 
proceedings  as  to  the  child  are  ancillary  to  the  main  case. 
Corrie  v.  Corrie,  42  Mich.  509. 

The  best  interests  of  the  child  demanded  that  appellant 
should  not  give  the  information  required  by  the  court.  Peo- 
ple v.  Porter,  23  111.  App.  196;  Chapsky  v.  Wood,  26  Kan. 
650;  Clark  v.  Bayer,  32  Ohio  St.  299;  Umlauf  v.  Umlauf,  128 
111.  378. 

Schuylkb  &  Kremer,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  primarily  here  presented,  is  as  to  the  juris- 
diction of  the  Superior  Court  to  make  the  order  it  did. 

Appellant's  husband  first  filed  a  bill  for  divorce  from  her, 
asking  also  that  the  custody  of  the  child  taken  away  and 
concealed  by  her  twelve  years  ago,  be  given  to  him.  She 
having  answered  this  bill,  filed  her  cross-bill  for  divorce, 
asking  therein  that  the  custody  of  said  child  be  given  to  her 
and  a  sufficient  sum  for  its  maintenance,  and  alimony  for 
herself,  and  also  that  he  be  required  to  pay  her  a  sufficient 
sum  of  money  for  the  support  of  herself  and  said  child 
during  the  pendency  of  the  suit. 

The  custody  of  the  child  was  thus,  by  each  of  the  parties 
litigant,  made  a  subject-matter  for  adjudication  by  the 
court. 

The  statute,  section  13,  of  chapter  40,  gives  to  the  court 
power  to  make  "  on  the  application  of  either  party  such 
order  concerning  the  custody  and  care  of  the  minor  children 
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of  the  parties  during  the  pendency  of  the  suit  as  may  be 
deemed  expedient  and  for  the  benefit  of  the  children." 

It  is  quite  evident  that  without  knowledge  as  to  where 
the  child  is,  with  whom  and  in  what  manner  it  is  living,  the 
court  can  not  be  in  a  position  to  exercise  with  wisdom  its  dis* 
cretion  as  to  orders  concerning  the  custody  and  care  of  such 
minor. 

When  a  court  acts  under  this  statute,  it  does  what  it  deems 
for  the  benefit  of  the  child  or  children.  For  this  purpose 
it  is  entitled  to,  and  should  know,  as  to  the  whereabouts 
and  condition  of  those  for  whom  it  is  thus  to  exercise  a  dis- 
cretion, a  discretion  which  it  is  called  upon  to  exercise 
before  it  investigates  the  merits  of  the  controversy  as  to  a 
divorce.  Bishop  on  Marriage,  Divorce  and  Separation,  Vol. 
2,  Sec.  1182. 

The  position  of  appellant,  here  taken,  is  that  in  divorce 
proceedings,  when  the  court  is  called  upon  and  feels  bound 
to  discharge  its  duty  in  this  regard,  a  parent  having  spirited 
an  infant  away  and  keeping  it  hid,  may  refuse  to  give  any 
information  that  will  enable  the  court  intelligently  to  dis- 
charge its  duty,  that  he  or  she  may  constitute  himself  or  her- 
self the  judge  of  what  is  best  for  the  minor,  excluding  the 
court  and  the  other  parent  from  not  only  all  communication 
with  the  child,  but  putting  it  beyond  the  power  of  the  court 
to  make  any  order,  judgment  or  decree  concerning  the  wel- 
fare of  the  infant,  which  shall  be  other  than  a  vain  and  idle 
proceeding,  save  as  the  parent  who  alone  knows  where  it  is, 
may  will. 

In  the  present  case  appellant  has  herself  appealed  to  the 
court  for  an  order  compelling  the  petitioner  to  pay  to  her  a 
sufficient  sum  for  the  support  of  the  child  during  the  litiga- 
tion, yet  refuses  to  allow  the  court  to  ascertain  if  there  is  a 
living  child  such  as  she  claims.  She  has  once  asserted  that  she 
chloroformed  and  threw  this  infant  into  the  Niagara  river; 
she  now  says  that  such  tale  was  false,  that  the  child  is  liv- 
ing, well  cared  for,  ignorant  of  the  existence  of  its  father, 
and  will,  she  fears,  be  mentally  injured  should  its  parentage 
be  made  known  to  it.    She  declares  that  she  fears  that  its 


First  District — October  Term,  189«5.        81 

Cottier  v.  The  People. 

father  will  take  it  into  bis  custody  should  he  be  informed 
where  it  is. 

If  what  she  asserts  in  ber  cross-bill  be  true,  such  fear  is 
idle.  Courts  in  divorce  proceedings  act  in  respect  to  the 
custody  of  children  with  a  view  to  their  welfare.  Wherever 
this  child,  if  living,  may  be,  whether  in  New  York  or  Illi- 
nois, it  can  not  be  presumed  that  any  court,  in  directing  as 
to  the  custody  of  this  girl,  now  twelve  years  of  age,  would 
act  otherwise  than  for  her  well  being. 

In  an  experience  of  many  years  we  have  never  known  the 
custody  of  a  female  child  of  tender  years  to  be  taken  from 
the  mother,  unless  she  was  shown  to  be  unfit  to  be  trusted 
with  its  care.  In  this  controversy  the  child  has  rights  that 
are  to  be  considered.  It  is  entitled  to  the  tender  consider- 
ation and  fostering  care  of  each  parent;  neither  has,  as 
against  the  child,  a  right  to  assume  to  be  the  final  judge  as 
to  its  welfare  and  decide  that  the  other  shall  neither  see  or 
hear  from  the  offspring  of  both.  Its  right  to  appeal  for 
parental  care,  as  well  as  parental  love,  extends  to  father  and 
mother  alike. 

All  that  appellant  says,  as  to  the  home  which  strangers 
have  given  and  are  providing  for  this  child,  may  be  true;  a 
question  presented  to  the  court,  in  determining  what  is  best 
for  this  child  may  be,  is  her  assertion,  in  this  regard,  true  ? 
this  question  she  refuses  to  permit  the  court  to  investigate 
or  adjudicate  upon;  her  position  is  that  the  court  shall  not 
determine  what  is  best  for  this  child;  that  in  this  respect 
she  is  to  be  the  only  judge. 

The  conduct  of  appellant  was  a  plain  defiance  of  the 
authority  and  power  of  the  court  in  respect  to  a  matter  over 
which  it  had  full  jurisdiction. 

It  is  urged  that  the  order  of  commitment  was  unneces- 
sarily severe,  being,  it  is  said,  an  imprisonment  for  six 
months.  The  order  is  for  six  months,  "unless  she  shall 
sooner  disclose  the  whereabouts  of  the  child,  Florence,  and 
answer  the  said  interrogatories  put  to  her  by  the  court." 

The  court  could  hardly  have  done  less.  Its  order  is 
affirmed. 
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John  McAuliff  v.  John  Renter. 

1.  Promissory  Notes— Payable  to  the  Maker's  Order.— The  title  to  a 
note  drawn  payable  to  the  order  of  the  maker,  and  indorsed  and  de- 
livered by  him,  passes  by  delivery. 

2.  Foreclosure — What  is  not  a  Defense. — A  person,  for  a  loan,  made 
his  note  payable  three  years  after  date  to  his  own  order,  and  indorsed 
and  delivered  it,  with  a  trust  deed  to  secure  the  same,  to  a  party  named 
as  trustee,  who  was  also  a  banker;  shortly  afterward  the  trustee  sold 
the  note,  but  the  maker  paid  to  him  sums  of  money  at  different  times, 
trusting  to  him  to  apply  them  on  the  note  at  maturity,  which  was  not 
done,  and  when  the  note  matured  the  banker  had  failed.  It  toas  held 
that  he  had  no  recourse  upon  the  owner  of  the  note,  and  trust  deed. 

Foreclosure. — Trust  deed.  Appeal  from  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  December 
2,  1895. 

Rudolph  D.  Huszagh,  attorney  for  appellant. 
Albert  H.  Meads,  attorney  for  appellee. 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

July  9, 1890,  the  appellant,  for  a  loan  of  money,  made  his 
promissory  note,  payable  three  years  thereafter  to  his  own 
order,  and  indorsed  and  delivered  it,  with  a  trust"  deed  to 
secure  the  same,  executed  by  himself  and  wife,  to  Conrad 
L.  Niehoff,  who  was  named  in  the  deed  as  trustee,  and  who 
was  a  banker. 

July  24,  1890,  the  appellee  bought  the  note  of  Niehoff. 
Thereafter  the  appellant,  during  the  years  1890-1-2,  paid  to 
Niehoff,  in  a  savings  bank  account  drawing  interest  at  four 
per  cent,  sums  of  money  aggregating  $900,  undoubtedly  be- 
lieving that  they  would  be  applied  as  payments  on  the  note 
at  maturity,  but  taking  no  precautions  that  they  should  be 
applied. 

The  appellant  is  without  education,  and  confided  in  Nie- 
hoff,  who  has  failed. 
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In  legal  effect  the  note  made  by  the  appelknt  to  his  own 
order,  and  by  him  indorsed  in  blank,  was  payable  to  the 
holder  (Hall  v.  Burton,  29  111.  321),  and  so  there  was  no 
variance  from  the  fact  in  alleging  in  the  bill  to  foreclose 
that  the  indebtedness  was  to  the  appellee;  but  in  alleging 
that  the  appellant  and  his  wife  made  the  note,  which  was 
made  only  by  the  appellant,  there  was  variance. 

Had  that  variance  been  specifically  pointed  out  in  the 
objections  before  the  master  or.  exceptions  before  the  court, 
the  bill  would  doubtless  have  been  amended  at  once.  No 
such  objections  having  been  specifically  made,  and  the  vari- 
ance being  of  no  consequence  as  to  the  result,  it  must  now 
be  disregarded.  There  is  no  variance  between  the  bill  and 
the  decree  as  in  Robinson  v.  Eobinson,  50  111.  App.  414,  and 
cases  there  cited. 

There  is  no  help  for  the  appellant.  He  trusted  his  money 
to  Niehoff  in  a  savings  account,  under  the  promise  by  Nie- 
hoff — implied,  if  not  expressed — that  when  the  note  was  due 
the  deposits  should  be  applied  toward  the  satisfaction  of  the 
note,  but  that  raises  no  equity  against  the  appellee,  and  the 
decree  must  be  affirmed. 


Leander  J.  McCormick  v.  Market  National  Bank. 

1.  National  Banks — Preliminary  Organization— Power  to  Make 
Leases, — Under  the  Federal  statute,  providing  that  no  National  Banking 
Association  shall  transact  any  business,  except  such  as  is  incidental  and 
necessarily  preliminary  to  its  organization,  until  it  has  been  authorized 
by  the  comptroller  of  the  currency  to  commence  the  business  of  bank- 
ing, such  an  association  has  no  power  to  lease  offices  to  be  used  by 
it  as  a  banking  office,  such  an  act  not  being  incidental  and  necessarily 
preliminary  to  its  organization. 

2.  Same— Place  of  Business.— By  the  statute  requiring  a  National 
Banking  Association  to  state  in  its  organization  certificate  the  place 
where  its  operations  of  discount  and  deposit  are  to  be  carried  on,  is 
meant  the  town  or  city,  and  not  the  room,  street  or  number  in  such 
town  or  city. 

8.    EeroprEL— National  Banks,  When  Not  Bound  by.— A  National 
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Banking  Association  is  not  estopped  to  deny  its  authority  to  do  an  act 
not  necessarily  and  impliedly  incidental  to  its  organization,  before  it  has 
been  authorized  by  the  comptroller  of  the  currency,  from  the  fact  that 
it  represented  itself  fully  authorized  to  do  the  act. 

4.  Corporation — Benefits  Received  Under  Ultra  Vires  Agreements, 
— When  benefits  have  been  received  under  an  ultra  vires  agreement,  re- 
lief granted  is  not  upon  the  basis  that  a  valid  or  merely  voidable  con- 
tract has  been  entered  into,  but  the  act  not  being  malum  in  se,  the  parties 
will,  as  near  as  they  well  can,  be  restored  to  their  original  condition. 

Assumpsit,  for  rent,  etc.  Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  December 
2,  1895. 

Statement  of  the  Case. 

This  was  an  action  at  law  for  the  recovery  of  rent  due 
from  July  22,  A.  D.  1893,  up  to  May  1,  A.  D.  1895,  at  the 
rate  of  $13,000  per  annum,  or  $1,083.33  per  month. 

The  facts  are  shown  by  a  stipulation  in  part  as  follows : 

On  January  31,  1893,  certain  parties  made,  under  their 
hands,  an  organization  certificate,  for  the  organization  of 
The  Market  National  Bank  of  Chicago,  duly  acknowledged 
the  same  before  a  notary  public,  and  sent  it,  authenticated 
by  the  seal  of  said  notary,  to  the  comptroller  of  currency  of 
the  United  States,  who  duly  recorded  and  carefully  pre- 
served the  same  in  his  office  on  February  3,  1893. 

A  lease  was  made  between  Leander  J.  McCormick  and 
the  Market  National  Bank  of  Chicago,  of  certain  offices  in 
the  Major  block,  situated  on  the  southeast  corner  of  Madi- 
son and  La  Salle  streets  in  the  city  of  Chicago,  to  be  used 
and  occupied  by  said  .Market  National  Bank  as  a  banking 
office,  and  for  no  other  purpose,  from  May  1, 1893,  to  April 
30,  1898,  for  $13,000  per  annum,  payable,  $1,083.33  on  the 
last  day  of  each  and  every  month  during  said  term. 

Attached  to  said  lease,  and  made  a  part  thereof,  was  an 
agreement,  dated  February  9, 1893,  to  the  effect  that  certain 
improvements  and  changes  should  be  made,  and  that  both 
landlord  and  tenant  could  have  the  option,  upon  giving 
ninety  days  notice  in  writing,  to  cancel  the  lease  on  May  1, 
1895. 
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On  June  22, 1893,  the  president  and  cashier  of  said  Market 
National  Bank  of  Chicago,  took  possession  of  the  premises 
leased  to  it  under  said  lease  from  Leander  J.  McCormick, 
possession  of  said  premises  up  to  that  time  having  been  re- 
tained by  said  McCormick%  with  the  consent  and  approval  of 
the  officers  of  said  bank,  for  the  purpose  of  putting  them  in 
a  condition  suitable  for  the  occupation  and  use  of  said 
Market  National  Bank,  which  said  Leander  J.  McCormick 
did  in  the  manner  provided  in  said  lease.  On  the  22d  day 
of  June,  A.  D.  1893,  the  cashier  of  said  Market  National 
Bank  paid  to  Leander  J.  McCormick  the  rent  accruing  under 
said  lease  down  to  the  22d  day  of  July,  1893. 

The  Market  National  Bank  of  Chicago  was  never  author- 
ized by  the  comptroller  of  the  currency  to  commence  the 
business  of  banking,  and  never  did  commence  the  business 
of  banking. 

Leander  J.  McCormick,  at  the  time  of  the  negotiations 
prior  to  the  execution  of  said  lease,  and  at  the  time  of  the 
execution  of  said  lease,  and  at  the  time  when  said  officers  of 
the  Market  National  Bank  of  Chicago  took  possession  of 
the  demised  premises,  on  the  22d  day  of  June,  1893,  under- 
stood and  believed  that  the  Market  National  Bank  of  Chi- 
cago was  duly  and  legally  organized  as  a  national  bank,  and 
that  as  such,  it  was  ready  to  do  a  banking  business,  and  had 
the  power  to  enter  into*  said  lease  and  the  agreements  and 
modification  connected  therewith,  and  had  no  knowledge  or 
information  to  the  contrary  until  August  15, 1893,  when  the 
officers  of  said  bank  informed  him  that  the  bank  had  no 
power  to  enter  into  said  lease,  and  offered  to  surrender  both 
the  demised  premises  and  the  lease.  The  officers  of  said 
bank  at  that  time  informed  McCormick  that  the  Market 
National  Bank  of  Chicago  had  never  been  authorized  by 
the  comptroller  of  the  currency  to  commence  the  business  of 
banking.  McCormick  then  and  there  refused  to  accept  such 
surrender. 

The  officers  of  the  Market  National  Bank,  prior  to  the 
22d  day  of  June,  1893,  in  pursuance  of  a  resolution  of  the 
board  of  directors  of  said  bank,  purporting  by  its  terms  to 
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authorize  the  same,  agreed  to  share  equally  with  said  Mc- 
Cormick the  cost  of  refitting  the  demised  premises;  the 
premises  were  changed  in  accordance  with  said  agreement 
by  the  said  McCormick,  at  a  cost  of  $2,475,  which  was  paid 
by  him,  and  no  part  of  which  was  ever  repaid  by  the  Mar- 
ket National  Bank  of  Chicago. 

The  officers  of  the  Market  National  Bank,  during  the 
month  of  June,  1893,  after  having  taken  possession  of  the 
leased  premises,  put  therein  the  necessary  fixtures  and  fur- 
niture  required  for  carrying  on  a  banking  business,  also  a 
quantity  of  blank  books  and  stationery;  which  fixtures,  fur- 
niture, blank  books  and  stationery  were  not  removed  from 
said  premises  until  April  30,  1895. 

On  September  20,  1893,  A.  F.  Seeberger  caused  to  be  left 
with  R.  Hall  McCormick,  the  duly  authorized  agent  of 
Leander  J.  McCormick,  the  key  to  said  banking  office,  but 
said  R.  Hall  McCormick  refused  at  that  time  to  accept  the 
same  or  to  accept  a  surrender  of  said  lease.  The  key,  how- 
ever, was  thrown  on  the  desk  of  said  R.  Hall  McCormick 
and  left  there. 

An  agreement,  dated  October  4, 1893,  was  made  between 
the  Market  National  Bank  of  Chicago,  Illinois,  and  Leander 
J.  McCormick,  providing  that  Leander  J.  McCormick  should 
take  possession  of  the  leased  premises,  and  do  his  best  to 
rent  them,  without  prejudice  to  the  rights  of  either  party 
on  said  original  lease,  except  that  in  case  the  bank  was  held 
liable  on  said  lease,  the  rent  received  should  be  applied  to 
reduce  such  liability.  Said  agreement  is  signed  by  the 
Market  National  Bank  by  A.  F.  Seeberger,  president,  and 
by  Leander  J.  McCormick. 

Leander  J.  McCormick  made  every  effort  to  rent  and  ob- 
tain a  tenant  for  the  premises  pursuant  to  the  agreement  of 
October  4,  1893,  but  was  unable  to  rent  them  or  secure  a 
tenant. 

On  August  15,  1893,  A.  F.  Seeberger  notified  Leander  J. 
McCormick  of  the  abandonment  of  all  further  proceedings 
with  respect  to  the  carrying  on  of  said  Market  National 
Bank  of  Chicago  of  a  banking  business,  and  that  the  Market 
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National  Bank  would  not  occupy  the  premises  mentioned 
in  their  lease,  and  that  McCormick  was  at  liberty  at  any 
time  to  take  possession  thereof. 

From  that  date  down  to  May  1,  1895,  Leander  J.  McCor- 
mick refused  to  accept  a  surrender  of  said  lease,  and  the 
Market  National  Bank  of  Chicago  has  refused  to  occupy  the 
demised  premises  thereunder  or  to  pay  the  rent  accruing 
subsequent  to  July  22,  1893.  Said  premises  therefore  re- 
mained vacant  and  unoccupied,  and  on  October  4,  1893, 
were  taken  possession  of  by  said  McCormick,  in  pursuance 
of  an  agreement  between  the  parties. 

On  July  15,  1893,  the  organizers  of  the  Market  National 
Bank  of  Chicago  executed  and  signed  a  certificate  revoking 
their  articles  of  association  and  organization  certificate,  and 
transmitted  the  same  to  the  comptroller  of  the  currency, 
who  filed  the  same  in  his  office. 

On  January  3,  1895,  Leander  J.  McCormick  notified  A.  F. 
Seeberger,  as  president  of  the  Market  National  Bank  of 
Chicago,  in  writing,  that  he  intended  to  terminate  said  lease 
on  May  1, 1895,  in  accordance  with  the  terms  thereof. 

This  suit  was  brought  against  the  Market  National  Bank 
of  Chicago,  as  organized  under  the  articles  of  association  and 
organization  certificate  dated  January  31, 1893. 

Pence  &  Carpenter,  attorneys  for  appellant. 

Duncan  &  Gilbert,  attorneys  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

The  portions  of  the  United  States  statutes  with  refer- 
ence to  the  organization  of  national  banks  which  are  in  this 
case  particularly  material,  are  the  following : 

Section  5133.  u  They  shall  enter  into  articles  of  associa- 
tion which  shall  specify  in  general  terms  the  object  for 
which  the  association  is  formed.  These  articles  shall  be 
signed  by  the  persons  uniting  to  form  the  association,  and 
a  copy  of  them  shall  be  forwarded  to  the  comptroller  of  the 
currency  to  be  filed  and  preserved  in  his  office." 
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Section  5134.  "  The  persons  uniting  to  form  such  an  as- 
sociation shall,  under  their  hands,  make  an  organization 
certificate  which  shall  specifically  state: 

1st.    The  name  assumed  by  such  association. 

2d.  The  place  where  its  operations  of  discount  and  de- 
posits are  to  be  carried  on. 

3d.    The  amount  of  capital  stock. 

4th.  The  names  and  places  of  residence  of  the  share- 
holders and  the  number  of  shares  held  by  each  of  them. 

5th.  The  fact  that  the  certificate  is  made  to  enable  such 
persons  to  avail  themselves  of  the  advantages  of  this  title." 

Section  5135.  "  The  organization  certificate  shall  be 
acknowledged  before  a  judge  of  some  court  of  record  or 
notary  public,  and  shall  be,  together  with  the  acknowl- 
edgment thereof,  authenticated  by  the  seal  of  such  clerk 
or  notary  transmitted  to  the  comptroller  of  the  currency, 
who  shall  record  and  carefully  preserve  the  same  in  his 
office." 

Section  5136.  "  Upon  duly  making  and  filing  articles  of 
association  and  an  organization  certificate,  the  association 
shall  become,  as  from  the  date  of  the  execution  of  its  or- 
ganization certificate,  a  body  corporate,  and  as  such,  and 
in  the  name  designated  in  the  organization  certificate,  it 
shall  have  power :  ^ 

1st.     To  adopt  and  use  a  corporate  seal. 

2d.    To  have  succession. 

3d.    To  make  contracts. 

4th.  To  sue  and  be  sued,  complain  and  defend  in  any 
court  of  law  or  equity,  as  fully  as  natural  persons. 

5th.  To  elect  or  appoint  directors,  and  by  its  board  of 
directors  to  appoint  a  president,  vice-president,  cashier  and 
other  officers,  define  their  duties,  require  bonds  of  them 
and  fix  the  penalty  thereof,  dismiss  such  officers,  or  any  of 
them,  at  pleasure,  and  appoint  others  to  fill  their  places. 

6th.     To  prescribe,  by  its  board  of  directors,  by-laws. 

7th.  To  exercise  by  its  board  of  directors,  or  duly  au- 
thorized officers  or  agents,  subject  to  law,  all  such  inci- 
dental   powers  as    shall    be    necessary  to  carry  on    its 
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business  of  banking;  by  discounting  and  negotiating  prom- 
issory notes,  drafts,  bills  of  exchange  and  other  evidences 
of  indebtedness;  by  receiving  deposits;  by  buying  and 
selling  exchange,  coin  and  bullion;  by  loaning  money  on 
personal  securities;  by  obtaining,  issuing  and  certifying 
notes,  according  to  the  provision  of  this  title. 

But  no  association  shall  transact  any  business,  except 
such  as  is  incidental  and  necessarily  preliminary  to  its  or- 
ganization, until  it  has  been  authorized  by  the  comptroller 
of  the  currency  to  commence  the  business  of  banking." 

Section  5168  provides  that  the  comptroller  shall  issue  a 
certificate  to  do  a  banking  business  after  at  least  fifty  per 
centum  of  its  capital  stock  has  been  paid  in,  ahd  after  the 
necessary  government  bonds  shall  be  deposited  to  secure  the 
issue  of  its  currency. 

Section  5190.  "The  usual  business  of  each  banking 
association  shall  be  transacted  at  an  office  or  banking 
house  located  in  the  place  specified  in  its  organization 
certificate." 

In  passing  upon  this  case,  we  are  first  called  upon  to 
determine  the  effect  of  the  United  States  statute  reading : 
"  But  no  association  shall  transact  any  business,  except  such 
as  is  incidental  and  necessarily  preliminary  to  its  organiza- 
tion, until  it  has  been  authorized  by  the  comptroller  of  the 
currency  to  commence  the  business  of  banking." 

We  do  not  regard  this  as  meaning  incidental  and  neces- 
sarily preliminary  to  the  commencement  of  a  banking 
business. 

The  words  under  consideration  are  in  the  section  with, 
and  immediately  following,  a  statement  of  powers  incidental 
to  the  business  of  banking,  which  the  corporation  is 
authorized  to  exercise. 

If  the  intention  of  Congress  had  been  to  merely  forbid  the 
doing  of  any  business  except  such  as  is  "  incidental  and 
necessarily  preliminary  "  to  the  commencement  of  a  banking 
business,  it  would  have  said  so;  instead  of  this,  it  prohibits 
the  doing  of  any  business  save  such  "  as  is  incidental  and 
necessarily  preliminary  to  "  the  organization. 
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The  word  "  organization  "  is  three  times  used  in  section 
5136,  before  its  use  in  the  restrictive  clause.  By  the  terms 
of  said  section  the  association, "  upon  duly  making  and  filing 
articles  of  association  and  an  organization  certificate,"  be- 
comes not  only  a  body  corporate,  but  has  all  the  powers 
it  is  ever  to  possess,  were  it  not  for  the  inhibition  already 
quoted.  v 

That  a  lease  of  offices  to  be  used  "  by  said  Market  Na- 
tional Bank  as  a  banking  office,  and  for  no  other  purpose, 
from  May  1, 1893,  to  April  30,  1898,  for  $13,000  per  annum, 
payable,  $1,083.33  on  the  last  day  of  each  and  every  month 
during  said  term,"  was  not  incidental  and  necessarily  pre- 
liminary to  the  organization  of  said  corporation,  is  evident. 

Never  having  been  authorized  by  the  comptroller  to  com- 
mence the  business  of  banking,  this  corporation  had  at  no 
time  authority  to  dG  any  business  except  such*  as  was  "  inci- 
dental and  necessarily  preliminary  to  its  organization;"  the 
leasing  of  rooms  as  a  banking  office,  and  which  it  was  stipu- 
lated were  to  be  used  for  no  other  purpose,  was  not 
"  necessarily  preliminary  to  its  organization."  For  the  mere 
purpose  of  doing  a  banking  business,  it  had  no  power  to 
rent  rooms  at  all,  for  the  doing  of  a  banking  business  was 
not  "  necessarily  preliminary  to  its  organization." 

Its  act  in  this  regard  was  not  a  defective  use  of  a  power, 
or  the  work  of  a  merely  de  facto  corporation,  but  a  trans- 
action which  this  de  jure  and  de  facto  corporation  was 
specially  forbidden  to  engage  in.  To  make  this  lease,  it  had 
no  power. 

It  is  quite  likely  that,  for  the  purpose  of  perfecting  its 
organization,  it  might  have  rented  a  room  in  which  itg 
members  could  meet  and  pay  in  their  respective  subscrip- 
tions; that  it  oould  also  have  purchased  books  in  which  to 
record  its  proceedings,  and  hired  a  clerk  to  keep  the  record; 
these  things  might  have  been  "  necessarily  preliminary  to 
its  organization;"  the  renting  of  rooms  as  a  banking  office, 
and  for  no  other  purpose,  oould  not  have  been  "  necessarily 
preliminary  to  its  organization." 

The  association  is  required  in  its  organization  to  state  the 
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place  where  its  operation  of  discount  and  deposit  are  to  be 
carried  on,  but  by  this  is  meant  the  town  or  city,  not  the 
room,  street  or  number  in  such  town  or  city.  This  is  clear 
from  section  5190,  which  provides  that  u  The  usual  business 
of  each  banking  association  shall  be  transacted  at  an  office 
or  banking  house  located  in  the  place  specified  in  its  organ- 
ization certificate." 

It  will  not  be  contended  that  a  national  bank  is  compelled 
to  designate  an  office,  street  or  number,  and,  during  the  en- 
tire term  of  its  existence,  do  business  at  such  locality. 

As  before  stated,  the  attempt  to  make  this  lease  was  more 
than  an  abuse  of  power,  or  an  improper  exercise  of  judgment, 
it  was  an  attempt  to  do  that  for  which  no  power  existed. 
The  proceeding  was  neither  within  the  express  or  implied 
scope  of  its  powers;  on  the  contrary,  power  to  do  this  thing 
was  directly  denied. 

The  case  at  bar  is  not  like  that  of  Tarbell  v.  Page,  24 
111.  46,  or  Bushnell  v.  The  Consolidated  Ice  Co.,  138  III.  67, 
in  which  de facto  corporations  made  contracts  within  the 
powers  of  the  de  jure  body  each  held  itself  out  to  be; 
neither  is  this  case  similar  to  that  of  Chubb  v.  Upton,  95 
U.  S.  95,  in  which  one  who  had  subscribed  for  stock  at- 
tempted to  defend,  upon  the  ground  that  the  stock  for  which 
he  subscribed  was  part  of  an  increase  of  capital  which  the 
company  had,  without  authority,  attempted  to  make.  We 
are  herein  called  upon  to  deal,  not  with  irregularities,  but 
with  a  plain  attempt  to  do  what  was  absolutely  forbidden, 
and  we  are  asked  to  enforce  an  executory  contract  made  in 
defiance  of  the  law,  the  same  as  if  it  had  been  fully  author- 
ized. 

Nor  is  the  company,  because  it  represented  itself  as  fully 
authorized  to  make  this  lease,  now  estopped  from  insisting 
upon  its  want  of  power;  on  the  contrary,  it  is  its  duty  to 
oease  to  act  in  defiance  of  the  law,  and  it  has  no  right  by 
silence  to  suffer  itself  to  be  driven  into  a  continuance  of 
what  was  always  wrong. 

To  enforce  the  part  of  this  agreement  which  yet  remains 
executory,  would  be  for  the  court  to  declare  that  a  corpora- 
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tion  can,  by  a  contemptuous  disregard  of  the  law,  acquire 
powers  forbidden  to  it;  or,  as  is  said  in  Gin.  Mutual  Health 
Ass'n  v.  Rosenthal,  55  111.  85-87,  "  To  give  the  person  or 
corporation  or  individual  the  same  rights  in  enforcing  pro- 
hibited contracts  as  the  good  citizen  who  respects  and  con- 
forms to  the  law." 

It  is  well  settled  that  while  corporations  can  not  be  ren- 
dered directly  liable  upon  ultra  vires  transactions,  they  must 
account  for  benefits  received  therefrom.  Green's  Brice  on 
Ultra  Vires,  608-614. 

Where  benefits  have  been  received  under  an  ultra  vires 
agreement,  relief  granted  is  not  upon  the  basis  that  a  valid 
or  merely  voidable  contract  has  been  entered  into,  but,  the 
act  not  being  malum  m  se,  the  parties  will,  as  near  as  they 
well  can,  be  restored  to  their  original  condition.  Penn.  E. 
R.  Co.  v.  St.  Louis,  Alton,  etc.,  R.  R.  Co.,  118  U.  S.  290; 
Oregon  Ry.  &  Nav.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  1; 
Thomas  v.  Railroad  Co.,  101  XL  S.  71;  Chicago  Bldg.  Society 
v.  Crowell,  65  111.  453-458. 

We  have  discussed  the  question  submitted  upon  the  lines 
presented  by  appellant,  who,  the  contract  having  been  par- 
tially executed,  recovered  a  judgment  for  $2,548.35.  It  is 
not  here  contended  that  thife  was  not  equal  to  the  entire 
benefit  received  by  appellee. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Anna  Rosina  Eersten  v.  Adolph  Yoigt. 

61        4»| 

92    860H    l    Statutes— ^Bufe  of  Construction.— Statutes  should  be  so  construed 

as  to  give  them  a  prospective  operation  only.  They  should  be  al- 
lowed to  operate  retrospectively  only  where  the  legislative  intention  to 
give  them  such  operation  is  clear  and  undoubted. 

2.  Benevolent  Association—  Right  to  Change  the  Beneficiary. — 
Where  the  right  to  change  the  beneficiary  named  in  the  certificate  of  a 
benevolent  association  exists  by  the  statute  under  which  the  association 
is  organized,  and  at  the  time  the  certificate  is  issued,  such  right  is  one 
of  the  considerations  entering  into  the  contract,  and  is  a  material  right 
which  can  not  be  taken  away  by  the  legislature. 
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3.  Same — Right  to  Change  the  Benefleiary  by  WiU. — Under  a  certifi- 
cate of  a  benevolent  association,  issued  while  the  act  of  July  1, 1887,  pro- 
viding for  the  organization  of  associations  for  the  purpose  of  furnishing 
benefits  upon  the  death  of  a  member  to  the  widows,  heirs,  relatives, 
legal  representatives  or  the  designated  beneficiaries  of  such  deceased 
member,  and  while  the  by-laws  of  the  association  provided,  that  on  the 
death  of  a  member,  the  endowment  shall  be  paid  (1)  to  such  person  as  he 
may  designate  in  his  last  will  and  testament  or  certificate,  it  was  held, 
that  notwithstanding  the  association  nad  refused,  at  his  request,  to 
change  the  beneficiary,  he  might  legally  do  so  by  his  will. 

Bill  of  Interpleader.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  November  18,  1895. 

Olson  &  Bantle,  attorneys  for  appellant,  contended  that 
Fisher  had  the  same  right  to  appoint  under  the  law  after 
the  enactment  of  June,  1893  (Session  Laws  of  1893,  page 
92,  section  1).  as  he  had  at  the  time  his  certificate  was  issued. 
Bishop  on  Contracts,  Sec.  575  and  567;  Brewer  v.  Otoe,  1 
Neb.  373;  Wilmington  K.  R,  etc.,  v.  King,  91  TJ.  S.  3;  Mc- 
Elvain  v.  Mudd,  44  Ala.  48;  Havelman  v.  Kansas  City  H. 
R  R,  79  Miss.  632. 

A  statute  which  varies  a  contract  from  the  intention  of 
the  parties  impairs  the  obligation,  and  it  matters  not 
whether  the  intention  is  expressed  or  implied,  nor  whether 
the  variation  is  great  or  small.  Bruce  v.  Schuyler,  4  Gil- 
man  221. 

Where  a  law  providing  for  the  organization  of  mutual 
benefit  societies  is  amended  so  as  to  exclude  certain  classes 
of  persons  from  becoming  beneficiaries,  the  amendment  does 
not  apply  to  certificate  issued  prior  to  its  passage.  Niblack 
on  Mutual  Benefit  Associations,  page  319;  Smith  v.  Pinch, 
80  Mich.  332. 

As  to  vested  rights :  None  obtained  in  favor  of  a  bene- 
ficiary until  death  of  assured  where  mutual  benefit  socie- 
ties are  concerned.  Such  rights  are  then  vested  and  become 
fixed  in  the  beneficiary.  Contract  is  between  the  insured 
and  society  and  not  between  the  insurance  company  and 
the  beneficiary  as  in  regular  insurance.  Martin  v.  Stub- 
bing^ 126  111.  388. 
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Power  of  appointment  by  member  during  life,  limited  or 
restricted  only  by  the  organic  law  of  the  society,  or  rules 
and  regulations  in  conformity  therewith.  Ibid.;  Benton  v. 
Brotherhood  of  E.  K.  Brakemen,  146  111.  570. 

The  mode  of  selection  is  mere  matter  of  form  and  may 
be  by  will  or  by  written  direction.  Martin  v.  Stubbings,  126 
111.  388. 

Substantial  justice  will  not  be  sacrificed  to  mere  matter  of 
form,  and  the  manner  of  making  a  change  where  one  is 
prescribed  is  merely  directory.  Splawn  v.  Chew,  60,Texas 
532;  Manning  v.  A.  O.  U.  W.,  86  Ky.  136;  Kaiser  v.  Kaiser, 
13  Daly  522;  Sup.  Council  v.  Priest,  46  Mich.  429. 

Designation  of  a  new  beneficiary  by  will  is  valid  when 
the  certificate  first  issued  was  lost  or  mislaid.  Grand  Lodge 
v.  No.  11,  90  Mich.  37. 

Where  no  mode  is  prescribed,  a  paper  signed  by  the  mem- 
ber, expressing  his  surrender  of  the  certificate,  directing 
payment  to  the  new  beneficiary  and  mailed  to  the  officers  of 
the  association  just  before  his  death,  is  a  valid  change  of 
beneficiary.  Hirschl  v.  Clark,  81  Iowa  200;  Nally  v.  Nally, 
74  Ga.  669.  k 

The  last  will  and  testament  of  the  insured  may  operate  as 
a  valid  designation  of  a  new  beneficiary,  even  though  it  may 
not  be  operative  as  a  will.  Niblack  on  Mutual  Benefit  As- 
sociations, pages  417-18;  454-456;  Dennett  v.  Kirk,  59  N. 
H.10. 

A.  N.  Tagebt,  attorney  for  appellee,  contended  that  one 
claiming  to  have  succeeded  to  the  rights  of  the  beneficiary 
named  in  the  certificate  issued,  must  show  a  valid  substitu- 
tion of  himself  in  place  of  the  beneficiary  named  in  the  cer- 
tificate— and  has  the  burden  of  proof.  Niblack,  Vol.  Soc., 
page  622;  Henry  v.  Trustees,  15  Brad.  151. 

The  insured  has  no  property  right  in  the  endowment  cer- 
tificate, and  the  naming  of  a  beneficiary  is  the  exercise  of  a 
power  of  appointment,  and  must  be  strictly  followed  to  be 
effective.  Niblack  on  Vol.  Soc,  Sec.  238;  see,  also,  Sees, 
173,  215  and  409. 
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Mb.  Justice  Shepabd  delivered  TnE  opinion  of  the 
Court. 

This  is  a  bill  of  interpleader,  filed  in  the  Superior  Court 
by  the  high  court  of  the  Independent  Order  of  Foresters  of 
the  State  of  Illinois,  a  fraternal  and  benevolent  organiza- 
tion, organized  and  incorporated  under  the  laws  of  the  State 
of  Illinois. 

The  bill  was  filed  for  tlje  purpose  of  having  the  court  de- 
termine as  to  who  is  entitled  to  the  fund  or  endowment  due 
on  certificate  No.  36302,  issued  by  the  complainant,  the 
high  court  of  the  Independent  Order  of  Foresters  of  the 
State  of  Illinois,  to  Paul  Anton  Fischer,  by  the  name  of 
Tony  Fischer. 

The  certificate  is  dated  January  14, 1893,  in  and  by  which 
the  complainant  agrees  to  pay  to  Adolph  Voigt  one  thou- 
sand dollars  ($1,000)  on  satisfactory  evidence  of  the  death 
of  said  Paul  Anton  Fischer. 

The  facts  in  the  case  are  principally  admitted  by  the  par- 
ties, and  are  in  substance,  that  Paul  Anton  Fischer,  com- 
monly known  as  Tony  Fischer,  was  an  unmarried  man;  that 
he  was  a  member  in  good  standing  in  complainant's  society; 
that  he  died  on  October  30,  1894,  and  that  at  the  time  of 
his  death  he  continued  to  be  a  member  of  said  society  in  good 
standing. 

It  is  also  admitted  that  the  def  endent,  Adolph  Voigt,  is 
now  alive,  and  is  the  godfather  of  said  Fischer. 

It  is  also  admitted  by  the  parties  that  neither  the  defend- 
ant Adolph  Voigt,  nor  Mrs.  Anna  Eosina  Kersten  is  now  or 
ever  was  a  member  of  the  family  of  said  Fischer,  or  heir, 
blood  relative,  affianced  husband  or  wife  of,  or  dependent  on 
said  Fischer  during  his  lifetime. 

It  appears  from  the  evidence,  that  after  the  deceased  had 
taken  out  the  certificate  set  out  in  the  bill  in  this  case,  he 
desired  to  change  the  beneficiary  named  therein,  and  for 
that  purpose  applied  to  the  subordinate  lodge  of  the  com- 
plainant order,  asking  that  the  payee  or  beneficiary  named 
in  the  certificate  be  changed  from  Adolph  Voigt  to  Anna 
Rosina  Kersten;  the  written  request  to  said  society  being 
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dated  October  19,  1894;  and  that  when  said  written  request 
was  presented  to  the  proper  officers  of  the  complainant  soci- 
ety, it  was  refused. 

It  further  appears  that  the  deceased,  on  or  about  the  17tb 
of  October,  1894,  attempted  to  execute  a  will,  in  and  by 
which  he  named  said  Anna  Eosina  Kersten  as  beneficiary  in 
said  certificate  No.  36302,  and  directed  that  said  benefit 
fund,  or  endowment,  at  his  death  phould  be  paid  to  her. 

It  thus  appears  from  the  evidence,  the  admissions  of  the 
parties,  and  the  allegations  of  the  bill,  that  one  or  the  other 
of  the  two  defendants  to  the  bill,  the  appellant  or  the  ap- 
pellee, is  entitled  to  the  fund  named  in  the  certificate  held 
by  the  deceased,  unless  there  is  some  provision  of  the  statute 
of  the  State  to  the  contrary. 

The  appellee,  Voigt,  claims  that  by  the  statute  of  the 
State  which  was  approved  and  went  into  effect  June  22, 
1893,  the  right  of  the  deceased  to  name  another  beneficiary 
than  himself,  Voigt,  who  is  named  in  the  certificate,  is  re- 
stricted to  one  who  is  included  within  its  terms,  viz.,  fami- 
lies, heirs,  blood  relations,  affianced  husband  or  affianced 
wife  of,  or  to  persons  dependent  upon  the  member. 

The  appellant,  Kersten,  contends  that  the  contract  be- 
tween the  deceased  and  the  complainant  order,  was  such 
that  the  deceased  had  the  right  to  change  the  beneficiary  at 
any  time  he  saw  fit  so  long  as  he  complied  with  the  terms 
of  the  contract  on  his  part  to  be  performed,  and  that  such 
right  was  not  and  could  not  be  affected  by  a  change  in  the 
statute  made  subsequent  to  the  contract,  and  further  con- 
tends that  the  deceased  did  all  that  lay  in  his  power  and  all 
that  he  was  required  to  do  to  change  the  beneficiary  to 
herself,  and  that  therefore  she  is  entitled  to  receive  the  fund 
the  same  as  though  she  had  been  named  in  the  certificate  in 
the  place  of  Voigt. 

The  statute,  in  force  July  1,  1887,  under  which  the  com- 
plainant body  was  organized  and  operating  at  the  time  of 
the  issuance  of  the  certificate  to  the  deceased,  reads  in  part 
as  follows:  "That  corporations,  associations  or  societies 
for  the  purpose  of  furnishing  life  indemnity  or  pecuniary 
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benefits  upon  the  death  of  a  member,  to  the  widows,  heirs, 
relatives,  legal  representatives  or  the  designated  benefi- 
ciaries, of  such  deceased  member  *  *  *  may  be  organ- 
ized."   3  Starr  &  Curtis'  Statutes,  Chap.  73,  Sec.  122. 

And  the  by-laws  of  the  complainant  in  force  when  said 
certificate  was  issued  to  the  deceased,  provided,  in  part,  as 
follows : 

"  On  the  death  of  a  member  of  this  order  in  good  stand- 
ing, the  endowment  shall  be  paid,  first,  to  such  person  or 
persons  as  he  may  designate  in  his  last  will  and  testament, 
or  endowment  certificate;  second,  to  his  widow;  third,  to  his 
orphans;  fourth,  to  his  heirs."  Then  follow  provisions  re- 
lating to  a  reversion  and  forfeiture  to  the  complainant  in 
case  the  member  shall  leave  no  will  or  designated  benefi- 
ciary, and  no  widow,  orphans  or  heirs. 

The  certificate  in  question  was  dated  January  14,  1893. 
Thereafter,  and  on  June  22, 1893,  another  statute  relating  to 
and  governing  the  same  class  of  societies  as  the  complainant 
order,  went  into  force,  whereby  it  was  provided  that  "  pay- 
ment of  death  benefits  shall  only  be  made  to  the  families, 
heirs,  blood  relations,  affianced  husband  or  affianced  wife  of, 
or  to  persons  dependent  upon  the  member;  and  such  benefits 
shall  not  be  willed,  assigned  or  otherwise  transferred  to  any 
other  person."    Hurd's  Rev.  Stat.,  1893,  Ch.  73,  Sec.  258. 

Subsequent  to  the  passage  of  the  statute  of  1893,  above 
quoted  4n  part,  the  complainant,  in  1894,  amended  and  re- 
vised its  by-laws  to  conform  to  the  new  statute,  and  adopted 
the  quoted  words  of  the  statute,  except  by  omitting  the 
words,  "  affianced  husband,"  as  an  amendment  to  its  endow- 
ment law.  By  the  same  revision  it  was  provided  as 
follows : 

"  This  endowment  law  shall  go  into  full  force  and  effect 
on  January  1,  1895.  *  *  *  The  old  endowment  law,  as 
now  in  force,  shall  be  the  law  and  guide  for  the  payment 
and  collection  of  assessments  and  payment  of  death  claims 
until  December  31,  1894,  inclusive,  in  all  subordinate  courts; 
such  accounts  to  be  continued  in  the  old  account  books  of 
the  subordinate  courts,  and  high  court;  but  on  and  after 
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January  1, 1895,  new  and  separate  accounts  shall  be  opened 
with  the  members  in  such  subordinate  courts,  in  such  books 
as  may  be  adopted  by  the  high  board  of  directors,  and  new 
and  separate  accounts  be  opened  for  such  courts  in  the  high 
court."  / 

Thus  there  was  nothing,  either  in  the  statute  or  in  the 
laws  of  the  complainant  order  that  prevented  the  appellee, 
Voigt,  from  being  named  as  beneficiary  in  the  certificate  at 
the  time  deceased  became  a  member  of  the  order,  and  of  the 
issuance  of  the  certificate.  And  as  the  law  then  stood  the 
member  had  not  only  the  right  to  name  Voigt  as  beneficiary, 
but  he  had  also  the  right  to  subsequently  appoint  another 
beneficiary  in  the  place  of  Voigt.  Until  after  the  death  of 
the  member  the  beneficiary  acquired  no  vested  right  to  the 
fund  named  in  the  certificate,  and  the  right  to  appoint 
another  remained  in  the  member  during  his  lifetime  with- 
out limit  or  restriction  except  such  as  was  imposed  by  the 
statute,  or  the  laws  of  the  order.  Martin  v.  Stubbings,  126 
111.  387. 

Neither  appellee  nor  appellant  would  be  eligible  as  bene- 
ficiaries under  the  statute  of  June,  1893.  Both  or  either  of 
them  were  eligible  under  the  provisions  of  the  act  in  force 
at  the  time  the  certificate  in  question  was  issued,  in  January, 
1S93.  The  evidence  does  not  show  that  the  deceased  had 
(and  it  was  conceded  upon  the  argument  that  he  had  not) 
any  relatives  or  connections  or  persons  dependent  upon  him 
who  would  be  eligible  to  take  under  the  provisions  of  the 
act  of  June,  1893.  Therefore  by  the  passage  of  the  act  of 
June,  1893,  if  the  right  to  name  a  new  beneficiary  outside 
of  the  class  mentioned  in  that  act  was  taken  away  from  the 
deceased,  then  the  benefit  fund  must  be  paid  to  the  party 
therein  named,  the  appellee,  Adolph  Voigt,  or  the  fund  must 
revert  to  the  complainant  order.  At  the  time  the  contract 
was  made  between  the  deceased  and  the  complainant  order 
this  right  to  appoint  the  beneficiary  or  change  the  name 
existed,  and  we  think  was  an  important  part  of  the  contract 
entered  into.  It  would  seem  that  the  construction  of  the 
act  passed  June,  1893,  giving  it  the  effect  to  destroy  that 
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right  of  appointing  a  beneficiary  or  naming  another  bene- 
ficiary which  existed  in  favor  of  the  deceased  under  his 
contract  prior  to  the  passage  of  the  act,  would  be  to  give  the 
act  a  retrospective  effect  and  destroy  the  obligation  of  the 
contract  entered  into  between  the  deceased  and  the  com- 
plainant. 

It  is  a  recognized  rule  in  the  construction  of  statutes,  that 
they  should  be  so  construed  as  to  give  them  a  prospective 
operation  only,  and  they  should  be  allowed  to  Operate  retro- 
spectively only  where  the  legislative  intention  to  give  them 
such  operation  is  clear  and  undoubted.  Benton  v.  Brother- 
hood of  R.  E.  Brakemen,  146  111.  570. 

It  is  evident  by  the  acts  of  the  deceased  before  his  death 
that  he  no  longer  wished  the  fund  to  be  paid  to  the  appel- 
lee; that  his  desire  and  wish  was,  at  the  time  of  his  death 
and  prior  thereto,  that  the  appellant  should  receive  the  fund 
darived  from  the  certificate  in  question.  He  applied  to  the 
complainant  for  the  change  to  be  made  in  the  certificate, 
making  her  the  beneficiary,  instead  of  Voigt,  and  not  con- 
tent with  such  application  to  the  society,  he  also  made  an 
attempted  will,  clearly  designating  her  as  the  person  whom 
he  desired  to  receive  the  money  derived  from  the  payment 
of  said  certificate.  In  other  words,  he  did  all  that  was  in 
his  power  to  do,  to  make  the  change,  to  secure  to  appellant 
the  money  in  question,  and  the  fact  that  the  complainant 
society  refused  to  make  the  change,  could  have  no  weight  to 
deprive  the  appellant  of  the  fund  if  the  right  existed  in  de- 
ceased to  make  such  change.  We  think  that  the  right  to 
make  this  change  was  one  of  the  considerations  entering 
into  the  contract  at  the  time  that  the  deceased  obtained  his 
certificate  from  the  complainant,  and  that  it  was  a  material 
right  and  one  that  could  not  be  taken  away  by  the  legisla- 
ture, and  we  do  not  think  that  the  legislature  intended,  by 
the  act  of  June,  1893,  to  affect  certificates  of  insurance  issued 
prior  thereto. 

Our  conclusion  is  that  the  decree  of  the  Superior  Court 
in  awarding  the  fund  to  Voigt  was  erroneous,  and  it  appear- 
ing that  the  said  fund  was  paid  into  the  said  Superior  Court 

Vol.  LXI  4 


50  Appellate  Courts  op  Illinois. 

Vol.  61.]  Kersten  v.  Voigt 

by  the  Raid  complainant,  the  said  decree  is  therefore  re- 
versed with  directions  to  the  Superior  Court  to  enter  a 
decree  in  favor  of  the  appellant,  for  the  said  fund  remaining 
in  the  said  Superior  Court,  and  the  controversy  appearing 
to  have  been  conducted  in  a  good  faith  effort  to  determine 
to  whom  the  fund  should  be  paid,  we  think  the  costs  in  both 
this  court  and  in  the  Superior  Court  should  be  paid  out  of 
the  fund,  and  it  is  therefore  ordered  that  the  appellant  be 
required  to  pay  the  costs  iji  both  courts  as  a  condition  prec- 
edent to  her  right  to  have  the  fund  paid  to  her.  Eeversed 
with  directions* 
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Salome  E.  Butler  v.  Jeanie  M.  Butler,  Jeanie  E.  Frazee, 
Arnold  W.  Butler  and  Speed  Butler  Loose. 

1.  Reversioners  of  Trust  Estates— Responsibility  for  Debts,  etc.— 
Persons  entitled  to  the  reversion  of  an  estate  under  the  provisions  of  a 
will  creating  a  trust  for  their  benefit,  are  entitled  to  retain  what  they  may 
have  received  of  such  property,  although  by  indirect  or  perverted  meth- 
ods, through  a  maladministration  of  the  trust  for  which  they  are  not  to 
blame,  and  are  not  to  be  held  for  debts  contracted  during  the  process  of 
such  improper  management. 

2.  Trusts — Maladministration  o/,  Reversioners  Not  Liable  for  Debts.  — 
A  person  being  entitled  to  the  use  of  a  fund  for  life  was  himself  ap- 
pointed trustee.  He  invested  it  in  land  and  opened  a  coal  mine  upon  it 
He  formed  a  partnership  with  a  person  who  advanced  money  for  open- 
ing the  mine  and  prosecuting  the  business.  It  proved  a  failure.  The 
trustee  died  insolvent  and  the  partner  was  compelled  to  pay  the  debts  of 
the  firm.  -  The  reversioners  entered  into  the  possession  of  the  estate.  The 
transaction  was  held  to  be  a  perversion  of  the  trust,  and  that  the  surviv- 
ing partner  could  not  subject  the  property  in  the  possession  of  the  rever- 
sioners to  the  payment  of  the  money  advanced,, or  to  the  reimbursement 
of  what  such  partner  had  been  compelled  to  pay  of  the  debts  of  the  firm. 

Bill  to  Subject  Real  Estate  to  the  Payment  of  Debts.— Appeal  from 
the  Circuit  Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  November  15, 1895. 

McClernand  &  Butler,  and  Palmer,  Shutt,  Drennan  & 
Lester,  attorneys  for  appellant. 
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Brown*  Wheeler  &  Brown,  attorneys  for  appellees, 
Jeanie  M.  Butler  and  Jeanie  E.  Frazee. 

McGuire  <S£  Salzenstein  and  Davis  McKeown,  attorneys 
for  appellee  Arnold  W.  Butler. 

W.  L.  Gross,  attorney  and  guardian  ad  litem  for  appellee 
Speed  Butler  Loose. 

Per  Curiam. 

This  was  a  bill  in  chancery  by  the  appellant  against  the 
appellees,  the  object  whereof  was  to  subject  certain  real  es- 
tate to  the  payment  of  sundry  claims  held  by  the  appellant 
against  Speed  Butler,  deceased.  By  the  will  of  William 
Butler,  deceased,  the  sum  of  $25,000  was  devised  to  Jacob 
Bunn  and  John  W.  Bunn,  as  trustees,  with  power  to  invest 
and  pay  the  income  to  said  Speed  Butler  during  his  life,  and 
after  his  death  to  pay  said  income  to  the  widow  and  chil- 
dren of  said  Speed  Butler — the  principal  and  accumulations 
to  be  divided  among  the  heirs  as  they  attained  majority — 
reserving  sufficient  to  continue  the  stated  payment  to  the 
widow.  By  a  decree  of  the  Circuit  Court,  to  which  the  ap- 
pellant was  a  party,  but  to  which  the  wife  and  children  of 
said  Speed  Butler  were  not  parties,  said  trustees  were  re- 
moved and  said  Speed  Butler  was  appointed  a  trustee  of, 
and  was  authorized  to  receive,  the  principal  of  said  fund,  and 
the  same  was  paid  to  him.  With  the  money  so  received  he 
purchased  land  which  was  deeded  to  him  by  the  designation 
of  trustee  for  the  appellees,  and  proceeded  to  sink  a  coal 
mine  thereon.  In  order  to  prosecute  said  operations  he 
borrowed  $13,000  of  the  appellant,  and  to  secure  her  a  cer- 
tain contract  was  executed  by  him  and  her,  which  is  set  out 
in  full  in  the  case  of  The  State  National  Bank  v.  Butler,  149 
111.  575.  Afterward  she  advanced  him  $5,000  more.  The 
mining  business  was  conducted  by  Speed  Butler  under  the 
name  and  style  of  Speed  Butler  &  Co.,  and  by  the  ruling  of 
the  Supreme  Court  in  the  case  just  cited  the  appellant  was 
held  liable  as  a  partner  for  the  debts  of  the  concern.  Speed 
Butler  having  died  insolvent,  she  seeks  to  subject  the  said 
property  to  the  payment  of  the  money  so  advanced  to  him, 
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and  to  reimburse  her  for  what  she  has  been  compelled  to 
pay  on  said  indebtedness. 

The  Circuit  Court  denied  the  relief  sought  and  dismissed 
the  bill,  from  which  decree  the  present  appeal  is  prosecuted. 
It  is  quite  clear  that  it  was  a  perversion  of  the  fund  to  in- 
vest it  in  such  mining  operations.  The  reversioners  were 
not  parties  to  the  decree  by  which  the  fund  was  taken  out 
of  the  hands  of  the  trustees  named  in  the  will  and  placed  in 
the  control  of  Speed  Butler,  who  was  entitled  to  the  income 
for  his  life  onlv.  The  testator  did  not  intend  that  he  should 
so  control  it,  and  in  this  respect  also,  the  will  was  disre- 
garded. 

The  appellant  was  a  party  to  the  proceeding  by  which 
this  maladministration  was  accomplished,  and  while  the 
widow  and  heirs  may  hold  on  to  whatever  has  fallen  to 
them,  it  seems  hardly  equitable  to  permit  her  to  charge  the 
property  with  her  claims  against  Speed  Butler.  They  do 
not  stand  in  his  shoes,  nor  do  they  in  equity  occupy  the 
position  of  heirs.  They  were  entitled  to  the  reversion  by 
the  terms  of  the  will,  and  while  they  may  retain  what  they 
have  received  by  an  indirect  and  perverted  method,  for 
which  they  are  not  to  blame — through  a  maladministration 
of  the  trust,  to  which  appellant  was  a  party — they  ought 
not  to  be  held  for  debts  contracted  during  the  process  of 
such  improper  management  and  which  may  exhaust  all  they 
have.  It  is  not  the  case  of  a  mere  volunteer  taking  prop- 
erty cum  onere,  under  obligations,  legal  or  equitable,  to  dis- 
charge the  liabilities  of  the  donor. 

We  deem  it  unnecessary  to  determine  whether  the  appel- 
lees took  the  property  immediately  upon  the  conveyance  to 
Speed  Butler,  as  trustee,  by  virtue  of  the  statute  of  uses,  as 
is  argued,  or  whether  technically  they  inherit  from  him. 
We  are  unable  to  see  upon  what  principle  of  equity  it  should 
be  burdened  with  the  lien  asserted  by  the  appellant. 

The  decree  is  affirmed. 
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Eilert  R.  Oeltjen,  George  D.  Warnsing,  Harmon  Warn- 

sing  and  Homer  J.  Tice  y.  The  People,  etc.,  for 

the  use  of  the  County  of  Menard. 

\.  COunty  Treasurer— Official  Report  Binding  upon  His  Sureties. 
— The  official  report  of  a  county  treasurer  is  binding  upon  him  as  well 
as  the  sureties  upon  his  official  bond.    Neither  can  contradict  it. 

Debt,  upon  a  county  treasurer's  bond.  Appeal  from  the  Circuit  Court 
of  Menard  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November 
15, 1895. 

N.  W.  Bransom,  attorney  for  appellants. 

T.  W.  MoNeely  and  Chas.  Nusbaum,  attorneys  for  appel- 
lees. 

Mb.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  farmer  term.    56  111.  App.  138. 

The  judgment,  which  was  for  the  defendants,  was  reversed 
upon  the  merits  for  reasons  stated  in  the  opinion  then  filed. 

Another  trial  resulted  in  a  judgment  for  the  plaintiffs, 
from  which  the  present  appeal  is  prosecuted. 

The  evidence  and  the  defense  thereon,  so  far  as  discussed 
in  the  former  opinion,  seem  to  be  precisely  as  before,  and 
we  are  not  disposed  to  modify  the  views  then  expressed. 

There  also  appears  in  this  record  the  official  report  of  the 
treasurer,  filed  December  22, 1893,  showing  the  amount  in 
his  hands  November  30, 1893. 

According  to  repeated  rulings  of  the  Supreme  Court  this 
report  is  binding  upon  the  sureties  as  well  as  the  principal. 
Neither  he  nor  they  can  contradict  it. 

However,  as  we  held  in  the  former  opinion,  the  facts  set 
up  by  way  of  defense  do  not  amount  to  a  contradiction  of 
the  report,  even  if  contradiction  were  admissible.  The 
judgment  will  be  affirmed. 
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Illinois  Central  Railroad  Company  v.  Finley  M.  Borders. 

1.  Negligence— Evidence  of  Previous  Acts  of,  Incompetent— In  an 
action  for  damages  sustained  by  a  collision  with  a  train  at  a  highway 
crossing,  upon  the  ground  that  the  statutory  signals  were  not  given,  it 
is  error  to  permit  witnesses  to  testify,  against  the  objections  of  the 
defendant,  to  other  occasions  where  no  signals  were  given  of  trains 
approaching  the  crossing  where  the  accident  occurred. 

2.  Misconduct  op  Counsel— Effect  on  the  Jury  of  the  Failure  of  the 
Court  to  Disapprove.— -The  court,  when  so  requested,  should  instruct  the 
jury  to  disregard  improper  assertions  of  counsel  on  the  closing  argu- 
ment By  the  refusal  to  do  so,  strong  ground  is  given  for  belief  by  the 
jury  that  the  court  indorsed  the  assertions  objected  to. 

8.  Same— In  Connection  with  Incompetent  Evidence — Reversible  Er- 
ror.— It  is  improper  to  permit  proof  of  former  occasions  where  there 
was  no  signal  given  at  the  crossing,  and  although  such  evidence  was  not 
offered  for  that  avowed  purpose,  yet  that  was  the  effect  of  it,  and  when 
followed  by  arguments  pressing  upon  the  jury  that  there  had  been  a 
continuous  neglect  of  duty  in  this  respect,  which  the  court  permitted 
over  objection,  is  reversible  error. 

4.  Ordinary  Care — Caution  in  Approaching  Railroad  Crossings. — 
It  is  the  duty  of  a  person  in  approaching  a  railroad  crossing  to  exercise 
his  sense  of  seeing  and  hearing,  to  ascertain  if  any  trains  are  also 
approaching  the  crossing. 

5.  Evidence — Habits  of  Injured  Person,  When  Not  Competent. — 
Where  there  is  positive  testimony  as  to  what  care  and  caution  an  in- 
jured party  actually  exercised  to  prevent,  or  avoid,  an  injury,  it  is  error 
to  admit  on  his  behalf,  over  the  objection  of  the  adverse  party,  testi- 
mony in  relation  to  the  habits  of  the  injured  party  as  to  sobriety  or 
carefulness. 

Trespass,  etc.,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  De  Witt  County;  the  Hon.  Lyman  Lacey,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion 
filed  November  15,  1895. 

Mooee  &  Warner,  attorneys  for  appellant,  contended 
that  the  doctrine  of  comparative  negligence  is  not  law  in 
this  State,  and  before  a  person  can  recover  for  personal  inju- 
ries sustained  in  consequence  of  having  been  struck  by  a 
locomotive  on  a  public  highway  crossing,  he  must  show  that 
before  going  on  the  crossing  he  exercised  ordinary  care  and 
caution  to  ascertain  whether  the  locomotive  was  approach- 
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ing,  and  to  avoid  being  struck  by  it.  C.  &  A.  R.  R.  Co.  v. 
Robinson,  8  111.  App.  140;  Garland  v.  C.  &  N.  W.  R.  R.  Co., 
8  111.  App.  571;  C.  &  A.  R.  R.  Co.  v.  Robinson,  9  111.  App! 
89;  W.,  St.  L.  &  P.  R.  R.  Co.  v.  Hicks,  13  111.  App.  407;  W., 
St.  L.  &  P.  R.  R.  Co.  v.  Neikirk,  15  111.  App.  172;  Spring- 
field City  Ry.  Co.  v.  Clark,  51  111.  App.  626;  A.  T.  &  S.  F. 
R.  R.  Co.  v.  Booth,  53  111.  App.  303;  Werk  v.  111.  Steel  Co., 
54  111.  App.  302;  C,  B.  &  Q.  v.  Maney,  Admx.,  55  111.  App. 
588;  Werk  v.  111.  Steel  Co.,  140  N.  E.  Rep.  442;  Hawk  v.  C. 

B.  &  Q.  R.  R.  Co.,  147  111.  399;  Partlow  v.  I.  C.  R.  R.  Co., 
150  111.  325. 

The  courts  of  this  State  have  uniformly  held,  when  pass- 
ing on  the  question  as  one  of  fact,  that  it  is  the  duty  of  a 
person  about  to  go  upon  a  railroad  crossing  to  look  and  listen, 
and  if  necessary  stop,  for  the  purpose  of  ascertaining 
whether  a  train  is  approaching;  and  if  he  fails  to  do  so,  and 
is  injured  in  consequence  thereof,  he  is  guilty  of  negligence 
that  will  preclude  a  recovery  for  such  injury.  W.,  St.  L.  & 
P.  Ry.  Co.  v.  Neikirk,  15  111.  App.  172;  C.  &  A.  R.  R.  Co. 
v.  Barnett,  56  111.  App.  384;  C.  &  R.  I.  R.  R.  Co.  v.  Still,  19 
111.  499;  C.  &  N.  W.  Ry.  Co.  v.  Sweeney,  52  111.  325;  C.  B.,  & 
Q.  R.  R.  Co.  v.  VanPatton,  64  111.  510;  T.,  P.  &  W.  Ry.  Co. 
v.  Jones,  76  111.  311;  C,  B.  &  Q.  R.  R.  Co.  v.  Harwood,  80 
Jll.  88;  C,  B.  &  Q.  R.  R.  Co.  v.  Damerell  et  al.,  81  111.  450;  I. 

C.  R.  R.  Co.  v.  Hetherington,  83  111.  510;  C.  &  K  W.  Ry. 
Co.  v.  Dimmick,  Admr.,  96  111.  42;  Penn.  Co.  v.  Frana,  112 
111.  398;  C.  &  A.  R.  R.  Co.  v.  Adler,  129  111.  341;  T.  H.  & 
I.  R.  R.  Co.  v.  Voelker,  129  111.  552. 

It  was  reversible  error  of  the  court  below  to  permit  wit- 
nesses for  the  plaintiff  to  testify  that  on  other  occasions, 
and  with  other  trains,  the  defendant  had  been  negligent,  and 
that  other  persons  came  near  being  injured  by  a  locomotive 
at  other  times,  at  the  crossing  in  question.  C.  &  A.  R.  R. 
Co.  v.  Hodge,  55  111.  App.  166;  C,  B.  &  Q.  R.  R.  Co.  v.  Lee, 
60  111.  501;  P.  P.  &  U.  Ry.  Co.  v.  Clayberg,  Admr.,  107  111. 
644;  Central  Ry.  v.  Allmon,  147  111.  476-7. 

Stephen  K.  Carter  and  R.  A.  Lemon,  attorneys  for 
appellee.  v 
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Per  Curiam. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee in  an  action  on  the  case  for  damages  sustained  by  a  col- 
lision with  a  train  at  a  highway  crossing.  It  was  alleged 
that  the  engine  was  negligently  managed — that  no  signals 
by  ringing  bell  or  sounding  whistle  announced  the  approach 
of  the  train,  and  that  the  speed  was  reckless  and  dangerous. 

There  is  in  the  evidence  no  foundation  for  the  charge  that 
the  engine  was  negligently  managed,  or  that  the  speed  was 
reckless,  and  the  only  ground  of  negligence  at  all  supported 
by  the  proof  is  that  the  statutory  signal  was  not  given. 

On  this  point  there  is  great  conflict.  A  number  of  wit- 
nesses who  were  located  at  points  considerably  distant  from 
the  crossing  testified  that  the  whistle  was  not  sounded,  and 
that  they  did  not  hear  the  bell.  The  plaintiff  testified  that 
no  signals  were  given.  On  the  other  hand  two  witnesses  who 
were  also  located  quite  a  distance  from  the  crossing  did  hear 
the  whistle  sounded  at  the  whistling  post,  and  the  employes 
on  the  train,  the  engineer,  fireman,  conductor  and  train  mas- 
ter all  testify  that  the  whistle  was  sounded  and  the  engineer 
and  fireman  also  say  the  bell  was  rung. 

In  such  a  conflict  the  jury  may  properly  consider  the  inter- 
est or  bias,  the  intelligence  and  fairness  of  all  the  witnesses, 
their  means  of  knowledge  and  opportunity  for  observation 
and  must  reach  such  conclusion  as  when  all  things  are  con- 
sidered, seems  to  them  to  be  most  reasonable. 

Ordinarily  their  solution  will  be  accepted  by  the  trial 
court  and  by  an  appellate  tribunal  without  question  when 
the  proof  is  so  conflicting,  provided  there  is  no  reason  to  sup- 
pose that  their  judgment  has  been  unduly  affected  by  any 
rulings  of  the  court  during  the  trial.  It  is  complained  here 
that  there  wene  erroneous  rulings  which  tended  to  produce 
the  verdict. 

First.  The  court  permitted  proof  that  the  plaintiff  was  a 
sober  and  a  careful  man.  Such  testimony  would  be  com- 
petent where  there  were  no  witnesses  who  could  testify  as 
to  the  facts  attending  the  collision;  but  where,  as  here,  the 
plaintiff  himself  testified  as  to  those  facts,  as  did  several 
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others,  such  testimony  is  not  admissible.  C,  E.  I.  &  P.  Ky. 
v.  Clark,  108  111.  117. 

Second.  It  is  urged  there  was  error  in  permitting  wit- 
nesses to  testify  against  the  objection  of  defendant  to  other 
occasions  when  no  signal  was  given  of  trains  approaching 
this  crossing,  one  witness  being  allowed  to  say  that  "lots"  of 
the  trains  "  never  whistled  there."  In  the  closing  argument 
for  plaintiff  his  counsel  referred  to  this  proof,  and  asserted 
that  one  of  the  reasons  why  plaintiff's  witnesses  were  to  be 
believed  on  the  point  as  to  whether  the  signal  was  given, 
was  that  "  there  had  been  a  continuous  neglect  of  duty  "  in 
this  respect,  and  that  the  employes  of  defendant  were  com- 
pelled to  testify  that  the  signal  was  given  or  forfeit  their 
positions.  Foundation  was  laid  for  this  latter  remark  by  a 
line  of  questions  upon  cross-examination  of  the  fireman,  as 
to  what  the  witness  supposed  would  happen  if  he  had  neg- 
lected his  duty  in  this  respect.  As  to  each  of  these  remarks, 
counsel  for  defendant  objected  and  asked  that  the  jury  be 
instructed  to  disregard  them,  but  the  court  overruled  the 
objection  in  each  instance. 

Various  other  complaints  as  to  minor  matters  need  not  be 
here  noticed.  We  are  inclined  to  think  the  court,  when  so 
requested,  should  have  advised  the  jury  to  disregard  these 
assertions  of  counsel  in  the  closing  argument,  and  by  declin- 
ing to  do  so,  that  it  gave  strong  ground  for  the  belief,  prob- 
ably entertained  by  the  jury,  that  it  indorsed  what  was  so 
objected  to. 

Of  course,  it  is  impossible  for  the  trial  judge  to  supervise, 
in  detail,  the  language  of  counsel  when  addressing  the  jury, 
and  usuall3r  an  appellate  court  will  regard  the  matter  as 
being  within  the  discretion  of  the  trial  court,  and  will  rarely 
reverse  a  judgment  on  this  ground  alone.  Very  clearly  it 
was  improper  to  permit  proof  of  former  occasions,  when 
there  was  no  signal  given  at  that  crossing,  and  though  the 
evidence  on  this  point  was  not  offered  for  that  avowed  pur- 
pose, and  was  artfully  gotten  before  the  jury  for  another 
purpose,  as  claimed,  yet  that  was  the  effect,  and  no  doubt 
the  real  object,  and  when  this  was  followed  by  an  argument 
pressing  upon  the  jury  that  there  had  been  "  a  continuous 
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neglect  of  duty  "  in  this  respect,  which  the  court  permitted 
over  objection,  we  think  the  defendant  had  substantial  cause 
of  complaint. 

It  was,  of  course,  necessary  for  the  plaintiff  to  show  that 
he  used  ordinary  care,  and  if  he  did  not  there  could  be  no 
recovery  even  though  the  jury  may  have  believed  that  there 
was  negligence  on  the  part  of  defendant  as  alleged. 

The  crossing  was  over  a  single  track,  out  in  the  open 
country,  where  there  was  really  nothing  to  prevent  the 
plaintiff  from  perceiving  the  train  if  he  had  exercised  his 
sense  of  sight  or  hearing. 

There  was,  as  required  by  law,  a  sign  board  in  full  view 
with  the  warning —  "  Railroad  crossing,  look  out  for  the  cars' 
—  painted  thereon,  in  letters  large  enough  to  be  read  three 
hundred  feet  from  the  crossing.  Had  this  warning  been 
regarded,  the  plaintiff  would  have  discovered  the  train  ap- 
proaching. He  could  have  seen  it  at  least  a  quarter  of  a 
mile,  probably  further. 

It  is  difficult  to  reconcile  his  action  with  the  conclusion 
that  he  was  duly  careful,  and  it  seems  more  probable,  that 
from  some  cause  he  was  for  the  moment  oblivious  to  the 
fact  that  he  was  at  a  place  of  possible  danger.  Considering 
this  aspect  of  the  case,  in  connection  with  the  rulings  of  the 
court  just  referred  to,  we  are  constrained  to  say  that  the  de- 
fendant should  have  been  accorded  a  new  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


George  Shaffer,  by  his  Next  Friend,  v.  C.  B.  Kennington. 

1.  Minors— Contracts  Voidable.— The  contracts  of  a  person  under 
legal  age  are  voidable  at  his  own  option. 

2.  Same— May  Act  as  Agent. — A  minor  child  may  act  as  the  agent  of 
its  parent. 

Replevin.— Appeal  from  the  Circuit  Court  of  Douglas  County;  the 
Hon.  Francis  M.  Wright,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Affirmed.    Opinion  filed  November  15, 1895. 
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W.  A.  Perkins,  attorney  for  appellant. 
J.  M.  Newman,  attorney  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  to  recover  a  cow  and  a 
promissory  note  for  $35,  which  were  given  by  plaintiff  to  the 
defendant  for  the  purchase  price  of  an  engine.  The  plaintiff 
sought  to  recover  upon  two  grounds :  1st,  that  the  engine 
would  not  work  as  warranted,  and  that  he  had  promptly 
returned  it  to  the  defendant  and  demanded  the  cow  and  the 
note;  2d,  that  at  the  time  he  made  the  trade  he  was  a 
minor. 

The  defendant  denied  that  he  had  warranted  the  engine, 
and  also  insisted  that  by  the  mismanagement  of  the  plaintiff 
it  had  been  burned,  and  that  the  leakage  which  made  the 
trouble  was  all  due  to  that  cause.  Secondly,  the  defendant 
insisted  that  the  cow  in  question  belonged  to  the  father  of 
the  plaintiff — that  the  plaintiff  in  making  the  trade  was  act- 
ing as  the  agent  of  his  father,  by  whom  the  note  was  signed, 
and  that  in  fact  the  trade  was  really  with  the  father,  by  the 
plaintiff  as  his  agent,  and  not  by  the  plaintiff  on  his  own 
account.  The  evidence  having  been  heard,  the  court,  by 
consent,  instructed  the  jury  orally,  and  no  exception  was 
taken  to  the  instructions  then  given.  After  the  jury  had 
been  out  for  a  time,  without  agreement,  they  requested  the 
further  instruction  concerning  the  law  of  minority;  and 
thereupon  the  court  gave  the  following  in  writing : 

"  The  contracts  of  a  male  person  under  age  of  twenty-one 
years  are  voidable  at  his  own  option;  so,  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff,  George  Shaffer, 
was  under  the  age  of  twenty-one  years  at  the  time  he  pur- 
chased the  engine  in  controversy — if  you  believe,  from  the 
evidence,  he  did  purchase  it  on  his  own  account  and  for 
himself,  then  he  would  have  the  right  to  revoke  his  said 
contract  by  returning  the  engine  to  the  defendant  and  de- 
manding the  cow  and  note  to  be  returned  to  him;  and  if 
you  believe,  from  the  evidence,  he  did  so,  and  the  defendant 
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refused  to  return  the  same  to  him,  then  he  would  have  the 
right  to  recover  the  same  in  this  suit,  and  your  verdict 
should  be  for  the  plaintiff  (but  if  you  believe,  from  the  evi- 
dence, he  made  the  Qontract  for  his  father,  by  his  father's 
authority,  this  instruction  will  have  no  application  to  the 
case,  and  the  law  is  that  a  minor  may  be  the  agent  of  the 
father,  if  you  believe,  from  the  evidence  in  the  case,  that 
the  father  made  and  constituted  him  such  agent)."  The 
clause  in  parenthesis  was  given  at  defendant's  request-^-to 
the  giving  of  which  the  plaintiff  excepted. 

The  jury  found  for  defendant  and  a  motion  for  new  trial 
was  refused.  Judgment  went  accordingly,  from  which  the 
plaintiff  prosecutes  the  present  appeal.  It  is  urged  that  the 
court  erred  in  giving  this  instruction,  because  there  was  no 
evidence  upon  which  the  jury  could  find  that  plaintiff  was 
acting  for  and  as  the  agent  of  his  father  in  making  the  trade. 
We  think  there  was  evidence  tending  to  support  that  con- 
tention, and  enough  to  sustain  a  finding  for  the  defendant 
thereon. 

It  is  not  in  dispute  that  the  plaintiff  was  a  minor,  but 
though  he  was  he  might  legally  be  his  father's  agent  and 
might  make  the  trade  as  such  agent,  and  in  such  a  case  the 
trade  in  point  of  law  would  of  course  be  his  father's  and  not 
his. 

The  cow  was  the  property  of  his  father,  as  the  weight  of 
the  evidence  tends  to  show,  and  the  note  was  signed  by  both, 
as  we  understand  the  proof. 

If  the  testimony  offered  by  defendant  was  credited,  the 
jury  might  well  believe  it  was  a  case  of  agency,  as  claimed 
by  defendant. 

This  being  so,  the  plaintiff  could  not  maintain  the  action, 
and  it  was  immaterial  whether  there  was  a  breach  of  war- 
ranty or  not.  And  if  the  suit  was  properly  brought  by  the 
plaintiff  that  point  would  have  been  immaterial,  because  in 
that  case  the  right  to  repudiate  the  contract  on  the  ground 
of  minority  would  have  been  too  clear  for  dispute. 

We  find  no  error  and  the  judgment  will  be  affirmed. 
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'i  ?!  697i     Catharine  Shaw,  William  Swaney  et  al.,  v.  E.  Hanson 

Camp. 

1.  Promissory  Note— Payable  After  the  Death  of  the  Maker.— The 
following  instrument — "  After  my  death  I  promise  to  pay  E.  Hanson 
Camp,  or  order,  seven  hundred  and  fifty  dollars,  without  interest/1  etc.— 
is  in  form  a  promissory  note,  and  payable  at  a  time  certain,  t.  c,  imme- 

t  diately  after  the  death  of  the  maker. 

2.  Same — What  is  a  Sufficient  Delivery. — The  maker  of  a  promissory 
note  handed  it  to  a  brother  of  the  payee  with  instructions  to  deliver  it 
to  him.  The  brother  had  in  his  hands  other  papers  belonging  to  the 
payee  and  placed  the  note  among  them,  the  payee  being  then  absent 
from  the  State.    Heid,  a  sufficient  delivery. 

3.  Same — Acceptance — When  Presumed. — When  a  note  is  delivered 
without  condition  to  a  third  person,  to  be  delivered  to  the  payee,  his  ac- 
ceptance will  be  presumed. 

Claim  In  Probate.— Appeal  from  the  Circuit  Court  of  Piatt  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1805.    Affirmed.     Opinion  filed  November  15, 1895. 

I.  A.  Buckingham,  S.  R.  Reed  and  Lodge  &  Hicks,  attor- 
neys for  appellants. 

Norman  H.  Camp,  attorney  for  appellee,  contended  that 
the  time  of  payment  is  sufficiently  certain.  If  payable  at 
or  within  a  certain  time  after  a  man's  death,  it  is  sufficient, 
because  the  event  must  occur,  and  a  promise  to  pay  "  on  de- 
mand, after  my  decease,"  signed  by  the  promisor,  is  a  good 
note,  negotiable  as  any  other,  and  binding  on  the  promisor's 
estate  at  his  death.  So  is  a  note  payable  "  one  day  after 
date,  or  at  my  death; "  and  if  the  day  of  payment  must  come 
some  time,  it  has  been  said  the  distance  is  immaterial. 
Daniel  on  Negotiable  Instruments,  Vol.  I,  Sec.  46,  page  54. 

The  uncertainty  as  to  the  day  when  the  note  or  bill  is 
payable  is  not  a  defect,  provided  the  same  described  in  the 
paper  must  come  sooner  or  later;  such  an  uncertainty  may 
exist  without  taking  away  the  negotiable  character  of  the 
paper.    Nor  is  remoteness  of  time  material.    Thus  a  note  or 
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bill  payable  at  a  certain  time  after  death  of  a  person,  whether 
it  be  the  maker,  payee,  or  drawee,  would  be  negotiable,  for 
the  person  would  be  sure  to  die,  and  hence  the  payment  is 
not  conditional.  Tiedemann  on  Com.  Paper,  56,  Sec.  25; 
]  Parsons  on  Bills  and  Notes, '40;  Coleman  v.  Cooke,  Willes, 
393;  Cooke  v.  Colehan,  11  Strange  1217;  Kaffey,  Admr.,  v. 
Greenwell,  Exr.,  10  A.  &  E.  222;  Mortee,  Admr.,  v.  Edwards, 
20  La.  Ann.  236;  Story  on  Bills  and  Notes  (6th  Ed.),  Sec. 
27,  page  81;  Com'r  v.  Thornton,  Adm'x.  46  Ala.  587;  2  Amer. 
&  Eng.  End.  of  Law,  326-327. 

It  is  not  indispensable  to  the  delivery  of  a  promissory 
note  that  it  shall  pass  into  the  personal  possession  of  the 
payee.  If  delivery  is  made  to  another,  for  the  payee,  with- 
out condition,  his  acceptance  of  it  may  be  presumed,  and 
the  delivery  will  be  complete.  In  determining  the  question 
of  delivery  in  any  case,  the  intention  of  the  parties  with 
respect  thereof  is  the  controlling  element.  Gordon,  Admr., 
v.  Adams,  127  111.  223. 

The  delivery  of  a  deed  need  not  be  made  by  the  grantor 
himself,  nor  is  it  indispensable  that  it  be  made  to  the  grantee. 
If  made  to  any  person  for  the  grantee,  and  it  is  abso- 
lute and  not  conditional,  his  assent  will  be  presumed. 
Thompson  v.  Candor,  60  111.  244;  Bodley  v.  Higgins,  73  111. 
375;  Masterson  v.  Cheek,  23  111.  76;  Walker  v.  Walker,  42 
111.  311;  Parsons  on  Bills  and  Notes,  49;  Byles  on  Bills  (6th 
Ed.),  235;  Tiedemann  on  Com.  Paper,  Sees.  34  and  34a;  Elli- 
ott v.  Deason,  64  Ga.  63;  Wiley  v.  Stewart,  23  111.  App.  236. 

Mb.  JustIoe  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  claim  filed  in  the  County  Court  against  the 
estate  of  Edward  Swaney,  deceased.  It  was  removed  by 
appeal  to  the  Circuit  Court,  where,  upon  trial  by  jury,  there 
was  a  finding  for  the  claimant  for  $852.50,  upon  which  judg- 
ment was  duly  entered  after  a  motion  for  a  new  trial  had 
been  overruled. 

The  claim  was  based  upon  an  instrument  in  writing 
signed  by  the  deceased  as  follows : 

44  $750.  Bement,  III.,  December  27,  1890. 

After  my  death  I  promise  to  pay  E.  Hanson  Camp  or 
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order  $750  without  interest,  at per  cent  per  annum  from 

date,  value  received,"  with  a  power  of  attorney  to  confess 
judgment  in  the  ordinary  form. 

It  was  proved  that  the  deceased  handed  this  paper  to 
Wm.  M.  Camp,  the  brother  of  the  claimant,  with  instruction 
to  give  it  to  the  claimant.  He,  William  M.,  took  it  to  the 
bank  and  placed  it  among  some  papers  of  the  claimant 
which  were  in  his  keeping. 

These  papers  of  the  claimant  were  kept  in  a  large  envel- 
ope in  a  safe  deposit  box  to  which  William  M.  had  the  sole 
key.     The  deceased  had  no  papers  in  that  box. 

This  instrument  was  not  actually  delivered  to*  the  hands 
of  the  claimant  until  after  the  death  of  the  maker  and 
there  is  no  proof  that  he  knew  that  such  a  paper  was  in  ex- 
istence prior  to  such  delivery  to  him. 

At  the  time  the  instrument  was  so  received  by  Wm.  M. 
Camp,  the  claimant  was  in  another  State,  and  did  not  return 
until  after  the  death  of  the  maker.    We  are  of  opinion : 

1st.  The  instrument  was  in  form  a  promissory  note.  The 
only  objection  urged  in  this  respect  is  that  it  is  not  payable 
at  a  time  certain.  It  is  conceded  that  if  payable  at  the 
death  of  the  maker,  or  a  certain  number  of  days  thereafter, 
it  would  be  sufficient—but  that  the  phrase  "after  my  death" 
is  wholly  indefinite  as  a  time  of  payment.  The  death  of  the 
person  who  signed  the  paper  was  an  event  sure  to  occur. 
Hence,  according  to  the  authorities,  a  note  payable  then  is 
good.  It  is  no  more  indefinite  in  a  legal  sense  to  make  a 
note  due  after  the  death  of  the  signer  or  another  person, 
than  after  a  fixed  day,  e.  g.,  July  1,  1900 — and  it  would 
mature  immediately  upon  the  happening  of  the  event. 

2d.  The  note  was  well  delivered.  It  was  handed  by  the 
maker  to  a  third  person,  with  instruction  to  deliver  to  the 
payee. 

This  person  happened  to  be  a  brother  of  the  payee,  and 
had  in  his  hands  other  papers  belonging  to  him  for  safe 
keeping  during  his  absence.  The  note  was  placed  with  those 
papers  for  the  payee. 

It  was  so  delivered  without  condition  to  the  third  person, 
and  acceptance  by  the  payee  will  be  presumed. 
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The  delivery  was  complete.  Daniel  on  Negotiable  In- 
struments, Vol.  1,  Sec.  63;  Thomson  v.  Candor,  60  111.  244; 
Gordon  v.  Adams,  127  III  223;  Am.  &  Eng.  Ency.,  Vol.  8, 
p.  13-18. 

3d.  The  instrument  being  in  form  a  promissory  note,  im- 
ports a  consideration. 

Has  the  legal  presumption  in  this  respect  been  over- 
come by  proof  ?  Very  clearly  not,  as  we  think.  Counsel  for 
appellant  say  the  transaction  was  merely  a  gift. 

This  position  rests  upon  the  testimony  of  a  witness,  to  the 
effect  that  the  deceased  said  to  him  he  wanted  to  make  some 
provision  for  appellee,  and  asked  witness  whether  it  could 
best  be  done  by  note  or  by  will. 

We  are  of  opinion  that  this  conversation,  which  was  ob- 
jected to,  should  have  been  excluded.  The  declaration  of 
the  maker  of  the  note,  out  of  the  presence  of  the  payee, 
ought  not  to  be  offered  in  defense  of  the  note.  But  if  it 
were  competent,  and  assuming  that  it  referred  to  the  mat- 
ter now  under  investigation,  it  would  not  follow  that  there 
was  no  consideration  for  the  proposed  provision. 

There  may  have  been  the  most  ample  consideration. 
There  is  no  reason  why  a  man  who  is  under  pecuniary  obli- 
gation to  another,  may  not,  if  the  other  is  satisfied,  make  by 
his  will  special  provision  for  a  discharge  of  the  debt;  nor  is 
there  any  reason  why  he  may  not  manifest  the  obligation 
by  a  written  promise  to  pay  at  his  death. 

While  this  transaction  may  have  been  a  mere  gift,  we  are 
bound  to  say  there  is  no  proof  to  that  effect,  and  the  consid- 
eration imported  by  the  form  of  the  instrument  is  in  no 
wise  attacked  by  the  proof. 

In  the  view  we  thus  take  of  the  case,  the  claimant  was 
entitled  to  judgment,  and  it  is  not  necessary  to  consider  the 
objections  made  to  the  instructions. 

When  there  is  no  substantial  conflict  in  the  proof,  and 
when  the  finding  is  clearly  right  on  the  merits,  it  should  not 
be  set  aside  because  of  error  in  the  instructions.  Judgment 
affirmed. 

Vol.  LXIft 
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Curtis  H.  Camp  and  Orissa  M.  Camp,  Impleaded  with 

William  M.  Camp,  Executor,  et  al.,  v.  Catharine 

Shaw,  William  Swaney,  Ellen  Swaney  et  al. 

1.  Husband  and  Wifb— Strangers  to  Each  Other  as  to  Property.— 
The  wife,  bo  far  as  property  rights  are  concerned,  is,  in  legal  sense,  a 
stranger  to  her  husband.  She  is  not  bound  or  barred  by  his  fraudulent 
acts,  and  there  is  no  such  privity  between  them  as  would  make  her 
responsible  for  any  act  of  his.  So  if  her  husband,  without  her  participa- 
tion, makes  a  fraudulent  alteration  of  a  codicil,  she  will  not,  by  reason 
thereof,  be  deprived  of  the  estate  therein  devised  to  her. 

Contest  of  a  Will.— Appeal  from  the  Circuit  Court  of  Piatt  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
•May  term,  1895.    Affirmed  in  part,  reversed  in  part,  and  remanded. 

Norman  H.  Camp,  attorney  for  appellants. 

I.  A.  Buckingham,  S.  E.  Reed  and  Lodge  &  Hicks,  attor- 
neys for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  former  term,  when  the  decree  was 
reversed  because  the  jury  improperly  found  against  the 
codicil,  and  because  of  the  rejection  of  certain  evidence 
offered,  by  the  proponents.  52  111.  App.  241.  Another  trial 
has  resulted  in  a  finding  by  the  jury  that  the  codicil  was  duly 
executed  by  the  testator  but  that  the  word  "  ten"  had  been 
fraudulently  changed  to  "  twenty-five  "  by  Curtis  H.  Camp, 
after  the  execution  of  the  codicil  so  as  to  extend  the  term 
for  which  certain  property  was  to  be  held  by  him  and  Orissa, 
his  wife,  for  the  period  of  fifteen  years.  The  decree  based 
upon  this  finding  of  the  jury  excludes  Curtis  H.  Camp  and 
his  wife,  Orissa,  from  all  benefit  under  the  codicil,  thus 
depriving  Orissa,  the  wife,  of  the  enjoyment  of  the  property 
for  ten  vears,  the  term  which  it  is  assumed  the  testator 

ml  ' 

intended  she  should  have,  although  there  is  no  proof  or  find- 
ing that  she  had  anything  whatever  to  do  with  the  alleged 
fraudulent  alteration.    This  we  think  is  clearly  erroneous. 
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The  wife,  so  far  as  property  is  concerned  is,  in  legal  sense,  a 
stranger  to  her  husband.  She  is  not  bound  or  barred  by  his 
fraudulent  acts  more  than  by  those  of  any  other  person. 

In  this  instance  she  derives  nothing  by  or  through  the 
husband,  but  independent  of  him,  and  as  tothe  provisions  of 
the  will  there  is  no  such  legal  privity  between  them  as  would 
make  her  responsible  for  any  act  of  his. 

It  follows  that  if  he,  without  her  participation,  made  the 
fraudulent  alteration  charged  after  the  codicil  was  executed, 
she  would  not  thereby  be  deprived  of  the  estate  for  the  term 
fixed  by  the  testator — ten  years. 

We  have  examined  the  evidence  with  care,  to  ascertain 
what  foundation  there  is  for  the  finding  that  there  was  a 
fraudulent  alteration,  and  are  compelled  to  say  that  we  are 
not  satisfied  with  the  conclusion  reached  by  the  jury.  It  is 
admitted  that  the  word  ten  was  changed  to  five,  and  the 
word  twenty  was  interlined;  that  this  was  done  by  Curtis 
H.  Camp,  who  wrote  the  codicil,  and  that  the  burden  rests 
upon  him  to  explain  the  alteration. 

The  testator  read,  or  at  least,  glanced  over,  the  codicil 
when  he  acknowledged  it,  which  was  a  day  or  so  after  it  was 
written.  A  day  or  two  after  this  acknowledgment  he  handed 
to  the  person  named  as  executor  a  sealed  envelope  contain- 
ing the  will  and  codicil.  This  package  was  not  opened  until 
after  his  death,  when  the  codicil  was  found  in  the  same  con- 
dition as  now. 

The  alteration,  if  made  without  the  consent  of  the  testa- 
tor, must  have  been  made  after  he  acknowledged  the  codi- 
cil, though  possibly  it  was  made  before,  or  possibly  it  was 
misread  to  him,'  and  he  failed  to  detect  the  fraud. 

Po^pibly,  Curtis  Camp,  having  the  opportunity,  made  the 
change  after  the  acknowledgment,  but,  in  view  of  the  clearly 
established  disposition  of  the  testator  to  rely  upon  himself 
in  the  preparation  of  his  will,  and  that  the  subject  received 
a  great  deal  of  his  attention  generally,  and  in  respect  to 
minor  details,  as  shown  by  the  several  changes  and  amend- 
ments made  by  himself,  it  is  highly  probable  that  before  he 
finally  settled  the  matter  and  inclosed  the  will  in  a  sealed 
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envelope,  he  knew  thoroughly  what   the  document  con- 
tained. 

The  expert  evidence  tends  very  strongly  to  show  that  the 
alteration  was  made  at  the  time  the  body  of  the  instrument 
was  written,  and  the  reasons  given  for  the  view  suggested 
by  the  witness  are,  as  yre  think,  very  satisfactory. 

In  addition,  there  is  in  proof  the  declaration  of  the  deceased 
that  he  had  provided  for  Curtis  so  that  if  he  could  not  work 
he  would  not  come  to  want,  a  statement  hardly  justified  by 
the  gift  of  so  short  a  term  as  ten  years  to  a  person  of  his 
age.  All  this,  taken  together,  constituted  sufficient  expla- 
nation of  the  change.  Against  it  there  is  practically  noth- 
ing in  the  record.  It  is  suggested  that  the  jury  were  per- 
mitted to  see  the  original  paper  and  that  they  thus  had 
superior  means  of  weighing  the  expert  evidence. 

This  is  to  some  extent  true,  and  we  would  have  been 
pleased  to  examine  the  paper  had  it  been  submitted  to  our 
inspection,  as  counsel,  upon  the  oral  argument,  seemed  to 
agree  that  it  should  be.  It  has  not  been,  however,  and  we 
are  left  to  determine  the  matter  without  that  aid. 

The  decree  will  be  reversed  so  far  as  it  bars  the  appellants, 
Curtis  H.  Camp  and  Orissa  M.  Camp,  of  the  provision  in 
their  favor  under  the  codicil,  otherwise  it  is  affirmed.     On 
another  hearing  the   only  issue  will  be  as  to  this  point 
Affirmed  in  part,  reversed  in  part  and  remanded. 


Catharine  Shaw,  William  Swaney,  Ellen  Swaney  et  al.  v 

Norman  H.  Camp. 

1.  Wills— Contests  tobeDe  Novo.-rln  the  proceeding  to  contest  a 
will  by  bill  in  chancery,  any  heir  or  person  interested  in  the  estate  may 
be  complainant,  and  all  persons  interested  must  be  made  parties.  The 
trial  is  de  novo  withdut  regard  to  the  action  of  the  Probate  Court. 

2.  Contesting  Wills— Questions  to  be  Tried,— On  the  contest  of  a 
will  in  chancery  the  whole  question  is  heard  anew,  for  the  purpose  of 
finally  settling  all  questions  as  to  what  were  the  provisions  of  the  will. 
In  order  to  ascertain  this  with  certainty,  it  is  necessary  to  examine  all 
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the  acts  of  the  testator  in  that  behalf,  to  consider  every  part  of  the  alleged 
instrument,  and  to  pass  judgment  in  the  premises  regardless  of  the  con- 
clusions reached  by  the  Probate  Court. 

3.  Same — Scope  of  the  Inquiry--  Wills  and  Codicils.— -The  action  of 
the  Probate  Court  in  admitting  a  will  to  probate  and  refusing  a  paper 
claimed  to  be  a  codicil  thereto,  does  not  bind  the  court  in  a  contest  by 
bill  in  chancery.    Both  will  and  codicil  are  before  it  for  determination. 

Contest  of  Will.— Error  to  the  Circuit  Court  of  Piatt  County;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
Hay  term,  1895.    Affirmed.    Opinion  filed  November  15,  1805. 

I.  A.  Buckingham,  S.  R.  Reed  and  Lodge  &  Hicks,  attor- 
neys for  plaintiffs  in  error. 

Henry  Gk  Miller  and  Norman  H.  Camp,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  record  in  this  case  is  the  same  as  in  the  preceding 
case  of  Camp  et  al.  v.'  Shaw  et  al. 

Here  the  writ  of  error  is  brought  by  the  complainants  in 
the  original  bill  in  order  to  question  that  portion  of  the 
decree  establishing  sheet  B  and  the  bequests  therein  con- 
tained to  Norman  H.  Camp  as  a  part  of  the  will,  and  for 
that  purpose  only,  as  is  stated  in  the  brief.  The  original 
bill  attacked  sheet  B,  which  was  not  admitted  to  probate, 
as  no  part  of  the  will.  The  cross-bill  of  Norman  H.  Camp 
asserted  the  validity  of  sheet  B  and  asked  for  affirmative 
relief  in  respect  thereto.  After  the  case  was  remanded  the 
complainants  in  the  original  bill  struck  out  all  averments  in 
regard  to  sheet  B  and  sought  to  dismiss  Norman  H.  Camp 
from  the  case. 

The  court  overruled  this  application  as  well  as  a  demurrer 
to  the  cross-bill,  and  then  the  complainants  answered  the 
cross-bill,  denying  the  material  averments  thereof. 

The  principal  point  now  made  is,  that  as  sheet  B  was  not 
admitted  to  probate,  the  question  whether  it  was  really  a 
part  of  the  will  can  not  be  raised  in  the  present  proceeding, 
which  was  a  bill  under  the  statute  to  contest  the  validity  of 
a  probated  will,  and  it  is  argued  that  nothing  which  was 
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not  probated  can  be  considered.  This,  we  think,  is  a  narrow 
and  unsound  view  of  'the  subject.  The  proceeding  to  pro- 
bate a  will  in  the  County  Court  is  exparie^  and  corresponds 
to  the  English  mode  of  proof  "  in  common  form." 

The  proceeding  by  bill  to  contest  is  analogous  to  the  pro- 
bate "  in  solemn  form,"  as  termed  in  the  English  practice — 
but  the  English  probates  affected  only  personal  property, 
while  in  this  State  both  proceedings  affect  real  estate  also. 

In  the  proceeding  by  bill  to  contest,  any  heir  or  person 
interested  in  the  estate  may  be  complainant,  and  all  persons 
interested  must  be  made  parties.  The  trial  is  de  novo,  with- 
out regard  to  the  action  of  the  County  Court. 

The  proponents  are  required  to  take  the  affirmative,  and 
the  whole  case  is  heard  anew  for  the  purpose  of  finally  set- 
tling all  questions  as  to  what  were  the  provisions  of  the  will. 
In  order  to  ascertain  this  with  certainty,  it  is  necessary  to 
examine  all  the  acts  of  the  testator  in  that  behalf  and  to 
consider  every  part  of  the  alleged  instrument,  and  to  pass 
judgment  in  the  premises  regardless  of  the  conclusion 
reached  by  the  County  Court. 

The  question  is,  what  was  the  will  ?  Rigg  v.  Wilton,  13 
111.  15;  Potter  v.  Potter,  41  111.  84;  Wolf  v.  Ballinger,  62 
111.  368;  Luther  v.  Luther,  122  111.  558. 

In  Wolf  v.  Ballinger,  supra,  the  testator  had,  among  other 
provisions,  devised  to  Ballinger  a  tract  of  land,  the  will  be- 
ing duly  acknowledged  in  that  condition. 

Afterward  he  struck  out  the  name  of  Ballinger  and  in- 
serted that  of  Wolf,  but  did  not  republish  the  will  as  thus 
changed. 

The  will  was  probated  in  the  altered  condition,  and  sub- 
sequently Ballinger  filed  a  bill  to  contest,  averring  the  facts, 
and  alleged  that  the  instrument  as  probated  was  not  the 
true  will,  but  that  the  instrument  jts  originally  written  was. 

Upon  a  hearing  relief  was  granted  according  to  the  prayer 
of  the  bill. 

It  was  argued  that  the  issue  was  whether  the  writing 
probated  was  the  will  or  not;  that  the  court  had  power  to 
determine  only  whether*  the  writing  as  probated  was  the 
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will  or  not,  and  that  it  had  no  power  to  establish  the  instru- 
ment as  originally  drawn  and  executed  without  alteration, 
as  the  true  will. 

The  Supreme  Court  remarked  upon  this  point  that  it  was 
an  old  head  of  chancery  jurisdiction  to  establish  the  valid- 
ity of  wills,  that  the  true  contest  was  which  one  of  two 
persons  was  the  devisee,  and  that  it  would  fall  short  of  ad- 
mitting a  full  measure  of  relief  to  declare  that  one  was  not, 
and  leave  it  to  be  determined  thereafter  whether  the  other 
was  a  devisee,  and  that  both  parties  being  before  the  court 
the  whole  issue  should  be  settled  as  between  them. 

This,  Ave  think,  is  strongly  analogous,  if  not  perfectly  in 
point  in  the  case  at  bar.  Without  further  reference  to  ad- 
judged cases  it  is  enough  to  say  we  are  thoroughly  satisfied 
with  the  view  adopted  by  the  Circuit  Court,  and  which  was 
impliedly  indorsed  in  our  judgment  when  the  case  was 
formerly  here. 

As  to  whether  sheet  B  should  be  regarded  as  a  part  of 
the  will  no  extended  discussion  is  necessary. 

We  are  of  opinion  the  finding  could  not  have  been  other- 
wise on  thd  evidence  as  it  appears  in  the  record.  Very 
clearly  it  was  so  intended  by  the  testator  and  was  by  him 
attached  to  the  will.  The  fact  that  it  was  not  securely  at- 
tached, and  that  in  handling  the  paper  by  the  executor  and 
another  person  it  was  detached,  is  unimportant. 

The  subsequent  execution  and  acknowledgment  of  the 
codicil  made  sheet  B  effective  as  a  part  of  the  will,  as  we 
formerly  held  and  still  hold.  In  this  view  we  find  it  unnec- 
essary to  discuss  the  instructions  given  and  refused. 

We  are  of  opinion  that  upon  the  whole  the  plaintiffs  in 
error  have  no  substantial  cause  of  complaint,  and  as  we  think 
the  jury  could  not  properly  have  found  otherwise,  it  is  not 
worth  while  to  consider  in  detail  the  various  objections 
urged  in  that  respect. 

The  errors  assigned  will  be  overruled  and  the  decree  so 
far  as  questioned  thereby  will  be  affirmed. 
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Lowell  C.  Green   and  John  Bennett  v.  Emily  F.  Baird. 

1.  Limitations — Promises  by  Partner  after  Dissolution  of  the  Firm. 
— A  promise  by  one  partner  after  the  dissolution  of  his  firm,  and  before 
a  suit  is  barred  by  the  statute  of  limitations,  to  pay  a  partnership  debt, 
does  not  prevent  the  running  of  the  statute  as  to  other  partners. 

Assam psit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Vermilion  County;  the  Hon.  Ferdinand  Bookw  alter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  November  15, 1895. 

William  R  Lawrence  and  W.'  A.  Young,  attorneys  for 
appellant  Bennett. 

Evans  &  Beckwith,  attorneys  for  appellant  Green. 

Penwell  &  Lindley,  and  Salmans  &  Draper,  attorneys 
for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  case  was  here  at  a  former  term  upon  the  appeal  of 
Green  alone,  53  111.  App.  211,  and  was  reversed  for  reasons 
then  stated. 

We  are  not  disposed  to  modify  the  views  then  expressed, 
and  after  having  carefully  examined  the  evidence  in  the  rec- 
ord, we  are  satisfied  the  present  judgment  is  wholly  with- 
out warrant  as  to  Green.  His  defense  was  the  statute  of 
limitation,  and  it  is  clear  that  he  was  not  bound  by  the  pay- 
ment of  interest  made  by  means  of  the  note  of  Baird  and 
Bennett,  December  1,  1893. 

The  copartnership  was  to  run  for  two  years  only,  and  it 
was  not  only  not  continued  longer,  but  was,  no  doubt,  dis- 
solved within  that  time. 

Not  only  so,  but  the  supposed  payment  of  interest  by  the 
giving  of  the  note  referred  to  was  not  done  in  the  name  of  the 
old  firm  of  Baird,  Green  &  Bennett.  It  was  not  professedly 
their  act  at  all,  but  was  in  form  the  act  of  Baird  and  Ben- 
nett alone,  whose  names  were  signed  individually  and  who 
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were  acting  independently  of  Green.  "Whether  indeed  the 
note  in  suit  was  within  the  scope  of  the  partnership  under- 
taking may  well  be  doubted.  The  agreement  was  that 
Baird  should  cash  all  notes  for  goods  manufactured  and  sold 
by  the  firm.  He  was  to  judge  of  the  paper  and  take  it  in 
his  own  name  and  at  his  own  risk,  and  was  to  have  a  dis- 
count of  five  per  cent  for  so  doing.  It  is  probable  that  the 
parties  expected  in  this  way  to  raise  all  the  cash  needed  for 
working  capital,  and  so  it  is  insisted  by  Bennett  that  the 
money  borrowed  from  the  plaintifF  was  borrowed  by  Baird 
individually  and  on  his  own  account  for  the  purpose  of  en- 
abling him  to  discount  the  firm's  bills  receivable.  This, 
*  however,  is  controverted  by  Baird,  and  as  he  claims,  Bennett 
was  not  only  cognizant  that  the  money  was  borrowed  f6r 
the  firm  but  assented  to  the  giving  of  the  note  sued  on  in 
the  firm  name. 

Baird  also  insists  that  Bennett  not  only  knew  of  but  ex- 
pressly assented  to  the  giving  of  the  interest  note.  As  the 
case  must  be  again  tried,  we  indicate  no  opinion  upon  the 
evidence  as  to  these  matters  so  in  dispute  between  Baird 
and  Bennett.  The  court  gave  instructions  which  assumed 
that  it  was  open  to  the  jury  to  find  that  the  payment  of 
$206.62  was  made  by  the  partnership.  We  think  that  ques- 
tion should  not  have  been  so  left  to  the  jury,  as  in  no  view 
of  the  case  could  it  properly  be  said  that  the  copartnership 
made  that  payment. 

Such  action  of  the  court  was  calculated  to  prejudice  Ben- 
nett as  well  as  Green. 

We  hold  that  Green's  defense  is  personal  to  him  and  that 
whatever  may  be  the  plaintiffs  rights  as  against  Baird  and 
Bennett,  the  verdict  and  judgment  should  have  been  for 
Green.  Perhaps  we  might  in  a  proper  case  reverse  as  to  one 
appellant  having  a  good  personal  defense  and  affirm  as  to  the 
others,  but  upon  consideration  of  the  whole  record  we  are 
inclined  to  reverse  the  entire  judgment,  and  remand  the 
cause  for  such  further  proceedings  as  may  consist  with  the 
views  herein  expressed.    Beversed  and  remanded. 
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Illinois  Live  Stock  Insurance  Company  y.  R.  B.  Kirk- 

patrick  and  Ed.  Manifold. 

1.  Insurance— Conditions  of  the  Policy.— A  condition  in  a  policy  of 
live  stock  insurance  providing  that  the  company  will  not  be  liable  for 
losses  if  the  assured ,  in  case  of  sickness  or  accident  to  the  animal 
insured,  fails  to  give  immediate  notice  to  the  secretary  of  the  com- 
pany of  such  sickness  or  accident,  together  with  the  name  and  address 
of  the  veterinarian  employed,  is  a  condition  binding  on  the  parties  and 
reasonable  in  its  terms. 

2.  Same — What  is  Not  a  Waiver  of  Conditions. — The  fact  that  a  live 
stock  insurance  company,  on  being  notified  of  the  sickness  of  an  animal, 
sent  a  surgeon  to  examine  it,  is  not  a  waiver  of  the  condition  of  the  pol- 
icy, nor  is  the  sending  of  an  adjuster  after  its  death  and  receiving  proofs 
of  loss. 

3.  Pleading— Defective  Declaration. — If  a  declaration  is  so  fatally 
defective  as  not  to  support  the  judgment,  it  may  be  taken  advantage  of 
by  a  motion  in  arrest  or  upon  error. 

4.  Evidence—  When  the  Sufficiency  of,  May  be  Questioned  on  Error.— 
If  a  declaration  fails  to  state  a  cause  of  action  and  all  the  facts  therein 
are  proved,  and  no  more,  the  sufficiency  of  the  evidence  to  support  the 
judgment  may  be  questioned  on  error. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  County  Court 
of  Hancock  County;  the  Hon.  David  E.  Mack,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion 
filed  November  15,  1895. 

Sharp  &  Berry  Bros.,  and  G.  W.  Kretzinger,  attorneys 
for  appellant,  contended  that  the  strict  performance  of  the 
condition  is  a  precedent  to  the  right  to  recover. 

The  general  rule  in  regard  to  what  constitutes  a  warranty 
in  a  contract  of  insurance  is  well  settled.  Any  statement 
or  description,  or  any  undertaking  on  the  part  of  the  in- 
sured on  the  face  of  the  policy,  which  relates  to  the  risk,  is 
a  warranty.  Wood  et  al.  v.  Hartford  Fire  Ins.  Co.,  35  Am. 
Dec.  92;  Stout  v.  City  Fire  Ins.  Co.,  79  Am.  Dec.  543;  Dun- 
can v.  Sun  Fire  Ins.  Co.,  4  Wend.  488;  11  A.  &  E.  Ency.  of 
Law,  290;  1  May  on  Insurance,  290. 

A  warranty  is  an  agreement  in  the  nature  of  a  condition 
precedent,  and  like  that,  must  be  strictly  complied  with, 
and  it  makes  no  difference  whether  the  fact  stated  or  the 
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act  stipulated  for,  be  material  to  the  risk  or  not.  1  May  on 
Ins.  293;  11  A.  &  E.  Enc.  of  L.,291;  Thomas  v.  Fame  Ins. 
Co.,  108  111.  91;  Farmers  Ins.  Co.  v.  Snyder,  30  Am.  Dec.  118; 
Ripley  v.  JStna  Ins.  Co.,  86  Am.  Dec.  362;  Fowler  v.  J£tna 
Ins.  Co.,  16  Am.  Dpc.  460;  Mutual  Benefit  Life  Ins.  Co.  v. 
Robertson,  59  111.  126. 

A  breach  of  a  warranty  in  a  policy  relieves  the  insurer 
from  any  liability,  whether  the  risk  was  increased  or  dimin- 
ished. The  only  question  is,  has  the  warranty  been  kept  ? 
There  is  no  room  for  construction,  no  latitude,  no  equity. 
If  the  warranty  be  a  statement  of  facts,  it  must  be  literally 
true;  if  a  stipulation  that  a  certain  act  shall  or  shall  not  be 
done,  it  must  be  literally  performed.  2  May  on  Ins.,  293 
and  294;  Wood  et  al.  v.  Hartford  Fire  Ins.  Co.,  35  Am. 
Dec.  92. 

"  No  cause,  however  sufficient,  no  motive,  however  good, 
no  necessity,  however  irresistible,  will  excuse  non-compliance 
with  an  express  warranty.  If  it  be  not  in  fact  complied 
with,  the  policy  is  void."  Barber  on  Insurance,  page  92; 
1  Arnold  on  Insurance,  Sec.  684;  Imperial  Fire  Ins.  Co.  v. 
Coos  County,  151  U.  S.  461. 

O'Harra,  Scofield  &  Hartzell,  attorneys  for  appellees, 
contended  that  the  company  having  knowledge  of  the  sick- 
ness and  character  of  notice  given,  and  then  demanding 
proofs  of  loss,  have  waived  this  condition  of  the  policy  re- 
quiring notice  to  be  given  at  once,  and  hence  it  was  not 
necessary.  German  Fire  Ins.  Co.  v.  Grunert,  112  111.  76; 
May  on  Insurance,  504a;  Rockford  Ins.  Co.  v.  Travelstead, 
29  111.  App.  654. 

Adjustment  in  insurance  to  the  determining  of  the  amount 
of  the  loss.  Bouvier's  Law  Dictionary;  2  Phillips  on  Ins., 
Par.  1814  and  1815. 

Preliminary  proofs  of  loss  is  simply  the  statement  as  re- 
quired by  the  policy.  2  Phillips  on  Ins.,  Ch.  20;  Bouvier's 
Law  Dictionary.  x 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 
This  is  an  appeal  from  a  judgment  of  $300,  upon  a  policy 
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of  insurance  issued  by  the  appellant  to  the  appellees  upon 
he  life  of  a  valuable  horse,  which  died  during  the  term  cov- 
ered by  the  policy. 

The  defense  was  based  upon  the  following  provision  of 
the  policy  :  "  This  company  will  not  be  liable  for  losses  oc- 
curring through  negligence  or  carelessness  of  the  assured, 
nor  for  any  animal,  whose  age  shall  be  found  to  be  different 
from  that  named  in  the  application,  nor  if  the  assured,  in 
case  of  sickness  or  accident  to  the  animal  or  animals  herebjr 
insured,  shall  fail  to  render  at  once  notice  to  the  secretary 
of  the  company  of  such  sickness  or  accident,  together  with 
the  name  and  address  of  veterinary  employed." 

The  horse  first  showed  sign  of  sickness  on  July  1,  1894. 
'  He  did  not  improve,  but  rather  grew  worse  until  the  fifth, 
when  a  veterinary  surgeon  was  called  in.  The  indications 
became  more  unfavorable  from  day  to  day  until  the  ninth, 
when  one  of  the  owners  notified  the  company  by  mail.  On 
the  tenth  the  company  sent  a  surgeon  to  examine  the  horse. 
This  surgeon  was  of  opinion  the  case  was  hopeless,  and  some- 
what criticised  the  previous  treatment,  but  went  away  leaving 
the  former  surgeon  in  charge.     On  the  13th  the  horse  died. 

Very  clearly,  the  condition  above  quoted  was  not  com- 
plied with.  But  it  is  claimed  the  action  of  the  company  in 
sending  a  surgeon  to  examine  the  horse  and  his  action,  to- 
gether with  that  of  the  adjuster,  in  asking  and  receiving 
proofs  of  loss,  amounted  to  a  waiver  on  the  part  of  the  com- 
pany of  this  condition.  The  letter  of  the  9th,  informing  the 
company  that  the  horse  was  sick,  read  as  follows : 

Bank  of  LaHarpe,  Manifold  and  Kirkpatrick,  Bankers, 

LaHarpe,  Illinois,  July  9,  1894. 

Illinois  Live  Stock  Insurance  Company — Gents :     I  write 

to  inform  you  that  Trego  is  sick,  with  what  the  veterinary 

says  is  due  to  indigestion.    Has  been  very  sick,  but  we 

think  is  some  better  now,  and  if  he  don't  have  some  set 

back,  we  think  he  is  in  a  fair  way  to  recover. 

Yours, 

R.  B.  Kirkpatrick. 

Upon  its  receipt  the  company,  by  wire,  asked  for  the  con- 
dition of  the  horse  and  whether  they  should  send  a  surgeon, 
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to  which  a  reply  by  wire  was  sent  saying  the  horse  was  no 
better,  that  company  should  do  as  it  thought  best  about 
sending  a  surgeon,  and  that  there  were  two  then  in  attend- 
ance. 

Whereupon  the  company  sent  the  surgeon  as  already 
stated.  What  there  is  in  the  action  of  the  company  so  far, 
to  waive  the  condition  referred  to,  is  not  apparent. 

The  company  did  not  know  how  long  the  horse  had  been 
sick  nor  what  was  the  ailment.  It  had  a  perfect  right  to 
send  a  surgeon  to  ascertain  the  condition  and  to  do  what  he 
could  toward  a  cure. 

In  so  doing  it  waived  nothing.  Nor  was  there  a  waiver 
in  the  action  of  the  adjuster  in  receiving  or  even  asking  the 
formal  proofs  of  loss.  We  do  not  care  to  discuss  the  cases 
cited  by  appellees  which  are  thought  to  be  analogous  and 
to  support  their  position  in  this  respect.  This  contract  con- 
tains an  express  provision  binding  on  the  parties,  reasonable 
in  its  terms  and  inserted  for  the  protection  of  the  insurer. 

It  has  a  right  to  rely  upon  it  and  it  is  the  duty  of  the 
court  to  enforce  the  contract  as  the  parties  have  made  it. 
The  court  should  not  be  asked  to  strain  the  language  em- 
ployed or  unreasonably  to  resort  to  the  doctrine  of  waiver 
in  order  to  support  a  recovery. 

Counsel  for  appellees  insist  the  proof  supports  the  third 
count,  and  that  by  pleading  over  after  demurrer  it  is  too 
late  now  to  urge  an  objection  to  that  count. 

If,  however,  a  declaration  is  so  fatally  defective  as  not  to 
support  the  judgment  the  defect  may  be  availed  of  by 
motion  in  arrest.  A  defectively  stated  cause  of  action  may 
be  aided  by  verdict  but  when  no  cause  of  action  is  stated 
the  defect  in  the  declaration  will  not  be  so  cured  and  the 
objection  may  be  urged  in  arrest  or  on  error.  Stearns  v. 
Cope,  109  111.  340;  Tidd's  Practice,  919-20. 

Hence,  if  a  declaration  fails  to  state  a  cause  of  action,  and 
all  the  facts  therein  alleged  are  proved,  and  no  more,  the 
sufficiency  of  the  evidence  to  support  the  judgment  may  be 
questioned  on  error. 

The  third  count,  so  relied  on,  whether  good  or   not, 
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averred  that  the  aduster,  after  becoming  fully  conversant 
with  all  the  facts  and  circumstances,  etc.,  demanded  and 
received  the  proofs  of  loss. 

But  we  find  no  proof  that  the  adjuster  had  such  knowl- 
edge or  that  he  made  such  demand. 

The  instructions  of  the  court  to  the  jury  proceeded  upon 
a  view  directly  opposite  to  that  above  announced.  In  our 
opinion  the  judgment  is  erroneous.  It  will  be  reversed  and 
cause  remanded. 


Joseph  Dickson,  Receiver,  etc.,  v.  Floyd  E.  Epling  et  al. 

1.  Property  Damaged  for  Public  Use— Oumer's  Remedy.—  Where 
private  property  has  .been  damaged  for  public  use,  but  not  taken,  the 
owner  may  have  his  action  at  law  for  the  ascertainment  and  recovery  of 
the  just  compensation  to  which  he  is  entitled  under  the  constitution, 
and  in  such  action  he  may  recover  all  damages,  past,  present  and  future. 

2.  Same — Nature  of  the  Judgment — Limitations.— The  judgment 
rendered  in  such  an  action  has  the  same  and  no  greater  force  than  other 
judgments  at  law.  Its  lien  expires  in  seven  years,  after  which  the  lien 
can  not  be  enforced  at  law  or  in  equity. 

Petition  for  an  Order  on  a  Receiver,  etc.— Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  re- 
manded, with  directions.    Opinion  filed  November  15,  1895. 

Statement  of  the  Case. 

The  appellees,  owners  of  premises  abutting  upon  a  street 
in  the  city  of  Waverly,  obtained  judgments  June  20,  1863, 
against  the  Jerseyville  &  Springfield  Railroad  Company 
for  damages  to  such  premises  occasioned  by  the  construc- 
tion and  operation  of  the  railroad  along  and  upon  said 
street.  Executions  upon  such  judgments  were  issued  and 
returned  not  satisfied. 

In  1888,  the  St.  Louis,  Alton  &  Springfield  Railroad  Com. 
pany  acquired  the  railroad  property,  franchises,  etc.,  of  the 
Jerseyville  &  Springfield  Company,  and  executed  a  first 
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morgtage  thereon  to  the  Farmers'  Loan  &  Trust  Company  y 
and  a  second  mortgage  to  the  Atlantic  Trust  Company, 
both  mortgages  being  to  secure  certain  of  its  bonds  issued 
to  said  trust  companies  respectively. 

In  October,  1890,  B.  F.  Johnson  and  others  filed  a  bill  in 
chancery  in  th^  Circuit  Court  of  Sangamon  County  alleging 
the  said  St.  Louis,  Alton  &  Springfield  Kailroad  Company 
was  indebted  to  them  for  work  done  and  material  furnished, 
etc.,  upon  the  road,  and  praying  for  liens  and  equitable  re- 
lief, etc.  Joseph  Dickson  was  appointed  receiver  in  the 
course  of  proceedings  under  this  bill  and  the  railroad  prop- 
erty placed  in  his  hands,  to  be  operated  and  administered 
under  the  order  of  the  court. 

The  mortgagees  before  named  filed  intervening  petitions 
in  the  cause  asking  decrees  of  foreclosure  and  sale  of  the 
property. 

The  appellees  also  filed  intervening  petitions  in  which 
they  allege  their  judgments  have  not  been  paid,  and  are 
liens  upon  the  property  in  the  hands  of  the  receiver,  and 
praying  for  an  order  requiring  the  receiver  to  pay  the  same 
with  interest  and  cost,  and  that  he  be  restrained  from  using 
and  operating  the  railroad  along  and  upon  said  street  until 
such  payment  be  made. 

Upon  a  hearing,  the  Circuit  Court  held  a  lien  existed 
upon  such  property  in  favor  of  the  appellees  for  the  amount 
of  damages  inflicted  upon  their  property  respectively  by  the 
construction  of  the  road,  and  that  it  was  superior  and  para- 
mount to  the  rights  of  subsequent  purchasers,  mortgagees 
and  creditors,  and  was  not  defeated  by  the  statute,  of  lim- 
itations. 

The  court  accepted  the  judgments  rendered  in  favor  of 
the  appellees  as  showing  correctly  the  amount  of  such  dam- 
ages, and  directed  the  receiver  to  pay  same,  excluding  inter- 
est and  costs. 

The  receiver  appealed  from  the  order  and  decree. 

Stevens  &  Lamphier,  E.  S.  Robert  and  E.  Smith,  attorneys 
for  appellant,  contended  that  the  right  to  recover  dam- 


80  Appellate  Courts  op  Illinois. 

Vol.  61.]  Dickson  v.  Epling. 

i  ■     '       i  — — — — — —    »        ■  ■    ■  i    — — ^     '  -~~^—  i  » 

ages  under  this  constitutional  provision  is  barred  by  the 
statute  of  limitations  precisely  as  any  other  cause  of  ac- 
tion is.  Penn.  Ins.  Co.  v.  Heiss,  141  111.  35;  C.  E.  &  I.  K. 
R.  v.  McAuley,  121  111.  160;  C.  E.  &  1.  R  R  v.  Loeb,  118 
111.  203;  Shorteli  v.  L.  &  K  R.  R  (Ind.)  30  N.  E.  Rep.  639; 
Shortell  v.  Terre  Haute  R  R  (Ind.),  30  N.  E.  Rep.  1084; 
Jlarshbarger  v.  Midland  R  R  (Ind.),  27  N.  E.  Rep.  352; 
Porter  v.  Midland  Ry.,  125  Ind.  476;  Cass  v.  Pa.,  etc.,  Co., 
159  Pa.  St.  273;  In  re  Grape  Street,  103  Pa.  St.  121;  Omaha 
v.  Moschell  (Neb.),  56  N.  W.  Rep.  875;  Oregon  v.  M.  &  L. 
R.  R.  (Ark.),  US.  W.  Rep.  96;  Lewis  on  Eminent  Domain, 
Sec.  664,  and  cases  in  note. 

The  constitution  secures  the  right  of  compensation;  the 
remedy  is  left  to  the  legislature.  Constitution  of  Illinois, 
Art.  II,  Sec.  13;  Lake  Shore  R  R.  v.  C.  &  W.  R  R,  97  111. 
506;  Cupp  v.  Board  of  Commissioners,  19  O.  St.  173-184; 
Lewis  on  Eminent  Domain,  Sec.  664,  and  cases. 

Equity  follows  the  law,  and  regards  a  delaj^  for  the  stat- 
utory period  such  laches  as  to  bar  relief.  Harris  v.  McEc- 
tire,  118  111.  275;  Greenman  v.  Greenman,  107  111.  404;  Lc- 
quatte  v.  Down,  101  111.  677;  Gardiner  v.  Watson,  83  111. 
386;  Supervisors  v.  Drainage  Co.,  52  111.  154;  Harris  v.  Milk, 
28  111.  44;  Wingate  v.  Pool,  25  111.  118;  Manning  v.  War- 
ren, 17  111.  267;  Lloyd  v.  Karner,  45  111.  62;  Stone  v.  Gardi- 
ner, 20  111.  304;  Dickermann  v.  Burgess,  20  111.  266. 

When  a  cause  of  action  is  reduced  to  judgment,  the  same 
is  merged  in  such  judgment.    Black  on  Judgments,  Sec.  674. 

William  L.  Gross  and  Morrison  &  Worthington,  attor- 
neys for  appellees,  contended  that  the  claims  were  superior 
to,  and  a  prior  lien  upon  the  line  of  railway,  under  the  con- 
stitution of  the  State,  section  13,  article  II,  as  settled  by  the 
decision  of  the  case  of  the  Penn.  Mutual  Life  Ins.  Co.  v. 
Heiss  et  al.,  141  111.  35. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

Where  private  property  has  been  damaged  for  public  use, 

but  not  taken,  the  owner  may  have  his  action  at  law  for  the 
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ascertainment  and  recovery  of  the  "  just  compensation  "  to 
which  he  is  entitled  under  the  constitution.  C.  &  E.  I.  R. 
R.  Co.  v.  Loeb,  118  111.  203;  O.  &  M.  R.  R.  v.  Wachter,  123 
111.  440. 

In  such  action  all  damages,  past,  present  and  future,  may 
be  recovered.  The  remedy  is  in  all  respects  ample  and  ade- 
quate to  give  the  injured  party  relief,  and  is  declared  by  the 
Supreme  Court  in  Penn  Mutual  Life  Ins.  Co.  v.  Heiss,  141 
111.  35,  to  be  exclusive,  and  that  resort  to  chancery  is  only 
allowable  when  such  course  is  necessary  to  enable  plaintiff 
to  enforce  collection  of  his  judgment. 

The  judgment  rendered  in  such  an  action  has  the  same 
and  no  greater  virtue  or  force  than  other  judgments  at  law. 
The  lien  thereof  expires  in  seven  years. 

It  is  not  contended" the  judgments  obtained  by  the  appel- 
lees in  1882,  the  liens  thereof  having  expired,  had  virtue  or 
were  in  any  way  effectual  to  entitle  the  appellees  to  the 
priority  accorded  their  demands  by  the  order  of  the  Circuit 
Court,  from  which  this  appeal  is  prosecuted. 

This  action  of  the  court  seems  to  have  been  based  upon  an 
expression  of  the  Supreme  Court  in  Penn  Mutual  Life  Ins. 
Co.  v.  Heiss,  supra,  as  follows: 

"  The  right  to  compensation  before  the  owner  can  be  de- 
prived of  his  property  being  secured  by  a  constitutional  pro- 
vision, such  title  can  not  be  divested  except  upon  the  pay- 
ment of  the  compensation  (or  its  equivalent)  by  any  act  of 
the  legislature,  or  of  the  railroad  company,  and  an  alienee 
or  incumbrancer  thereof  will  take  cum  onere  the  right  of 
such  owner  to  compensation  and  is  not  an  innocent  pur- 
chaser." 

This  remark  was  made  with  reference  to  the  rights  of  the 
owner  of  land  taken  for  public  use,  but  after  expressions  in 
the  opinion,  it  is  argued,  justify  the  insistence;  the  same  rule 
is  applicable  when  the  rights  of  an  owner  of  property  dam- 
aged but  not  taken  is  to  be  determined,  and  that  his  right  to 
compensation  is  absolute  and  enforcible  as  long  as  that  part 
of  the  railroad  whereby  the  damage  has  been  occasioned,  is 
used  as  a  part  of  the  line  of  road. 

Vol.  LXI4 
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Without  stopping  to  specially  notice  the  observations  of 
the  court  thus  referred  to,  we  may,  having  reference  to  other 
decisions  of  the  same  court,  safely  assume  they  dp  not  bear 
the  interpretation  sought  to  be  put  upon  them,  and  as  we  shall 
hereafter  see,  it  was  not  necessary  to  the  proper  decision  of 
the  case  any  ruling  should  be  made  upon  the  point. 

The  case  of  C.  &  E.  L  E.  R.  Co.  v.  McAuley,  121  111. 
160,  was  an  action  at  law  by  McAuley  to  recover  damages  to 
property  "  not  taken,"  but  damaged  and  depreciated  in  value 
by  the  construction  of  the  railroad  of  the  appellant  company 
in  close  proximity  to  it.  The  court  ruled  there  was  nothing  in 
the  nature  or  character  of  the  plaintiffs  demand  which  could 
operate  to  take  the  action  out  of  the  operation  of  the  statute 
of  limitations,  and  the  judgment  in  his  favor  was  reversed 
on  the  ground  his  right  to  recover  "just  compensation  "  for 
the  injury  inflicted  was  barred  by  his  delay  in  bringing  his 
suit.  In  short,  that  the  statute  of  limitations  might  be  suc- 
cessfully invoked  to  defeat  the  collection  of  a  demand  which, 
the  argument  is,  is  absolutely  enf  orcible  as  long  as  the  com- 
pany insists  upon  a  continuation  of  the  use  of  that  part  of 
the  road  whereby  the  damage  was  occasioned. 

It  appeared  in  the  Heiss  case,  supra,  the  Jacksonville  South- 
eastern Railroad  Company  executed  mortgages  upon  a  line 
of  road  it  contemplated  building  and  the  mortgage  was  duly 
recorded.  Afterward  it  constructed  a  part  of  the  line  along 
and  upon  Chestnut  street  in  Centralia,  whereby  premises 
belonging  to  Heiss  and  others  were  damaged.  These  own- 
ers brought  actions  at  law  and  recovered  judgments  at 
various  dates  during  December,  1887,  and  January,  1888. 
Afterward,  in  June,  1888,  and  while  the  lien  of  the  judg- 
ments in  favor  of  Heiss  and  the  others  were  in  full  force, 
the  Jacksonville  Southeastern  Company  transferred  its  road 
to  the  Louisville  and  St.  Louis  Railway  Company,  subject,  of 
course,  to  such  liens. 

Heiss  and  others,  plaintiffs  in  the  common  law  judgments, 
white  the  lien  of  such  judgments  were  still  in  full  force  and 
nowise  impaired,  filed  a  bill  in  chancery  praying  the  lien 
of  their  judgments  be  declared  superior  to  that  of  the  mort- 
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gage,  or  their  demands  be  declared  paramount  to  the  rights 
of  the  mortgagee. 

Mr.  Justice  Shope,  who  delivered  the  opinion  of  the  court, 
after  stating  the  facts,  said : 

"  The  principal  question  presented  in  the  case  is  whether 
the  judgments  in  favor  of  the  appellees  (Heiss  et  al.)  were 
entitled  to  priority,  *  *  *  or  was  the  lien  of  the  mort- 
gage paramount  and  entitled  to  priority  as  against  the  judg- 
ments." 

Tersely  stated,  the  question  was,  could  a  railroad  company, 
by  executing  a  mortgage  upon  a  contemplated  line  of  road, 
give  the  mortgagees  a  lien  upon  the  road  when  completed, 
superior  to  the  claims  of  persons  whose  property  was  injured 
by  the  construction  of  the  road  ? 

The  court  ruled  it  was  apparent  upon  the  face  of  the 
mortgage  the  railroad  was  not  completed,  and  the  mort- 
gagees were  presumed  to  know  the  right  of  way  must  be 
acquired,  and  that  private  property  might  be  damaged  by 
the  construction  of  the  road  through  cities,  and  were  charge- 
able with  notice  the  constitution  required  just  compensa- 
tion be  paid  therefor,  and  that  the  railroad  company  when 
completing  the  road  and  thereby  perfecting  and  apprecia- 
ting the  security  of  the  mortgage,  was  to  be  deemed  the 
agent  of  the  mortgagees,  and  that  the  mortgagees  could  not 
be  allowed  in  equity  to  avail  themselves  of  additional  se- 
curity as  it  had  been  perfected  by  the  completion  of  the 
road  without  incurring  the  obligation  to  discharge  the  liabil- 
ity of  the  railroad  to  owners  of  private  property,  damaged 
by  the  work  of  completing  the  road. 

Clearly,  whether  the  right  of  the  owner  of  private  prop- 
erty damaged,  but  not  taken  for  public  use  continued  en- 
forcible  as  long  as  the  road  was  used,  without  regard  to  the 
intervening  rights  of  others,  was  not  necessary  to  be  deter- 
mined. 

In  the  case  at  bar  the  appellees  recovered  judgments  at  law 
in  June,  1882,  against  the  Jersey  ville  &  Springfield  Railroad 
Company.  Executions  thereon  were  returned  "  nulla  bona" 
and  the  judgments  allowed  to  stand  without  further  action 
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upon  the  part  of  the  plaintiffs  until  they  filed  this  interven- 
ing petition  in  the  Johnson  suit,  June  27,  1891,  a  period  of 
more  than  nine  years  after  the  judgments  had  been  entered. 
The  lien  of  the  judgment,  had  expired  more  than  two  years 
when  the  appellees  sought  the  intervention  of  a  court  of 
equity. 

In  the  meantime  since  the  rendition  of  the  judgments 
another  company  had  acquired  the  property  and  franchises 
of  the  company  whose  acts  inflicted  the  damage  upon  the 
appellees'  property,  and  this  latter  company  had  contracted 
liabilities  to  the  trust  companies  for  borrowed  money,  and 
to  private  persons  for  work  and  labor  and  material  furnished 
and  contracts  performed  for  it. 

So  the  question  presented  was  as  to  the  relative  legal  and 
equitable  rights  of  the  appellees  and  the  creditors  of  the 
present  company,  represented  by  a  receiver,  and  the  pres- 
ent company  itself. 

We  have  seen  there  is  nothing  in  the  nature  or  character 
of  the  claims  of  the  appellees  to  remove  them  from  the 
operations  of  the  statute  of  limitations  in  courts  of  law. 
C.  &  E.  I.  R.  R.  Co.  v.  McAuley,  21  111.  60. 

If  the  Springfield,  and  Jerseyville  Railroad  Company 
had  not  parted  with  the  railroad,  but  continued  to  own  and 
operate  it  until  June  27,  1891  (the  date  appellees  appeared 
as  intervenors  in  this  case),  and  was  then  operating  it,  and 
the  appellees  had  then  for  the  first  time  invoked  the  aid  of 
the  law  against  it  to  recover  their  damages,  they  would  have 
been  denied  relief  on  the  ground  the  time  allowed  them  in 
.which  to  take  such  action  had  expired. 

The  supposed  doctrine,  the  right  of  appellees  as  owners 
of  private  property  damaged  for  public  use  is  absolute  and 
enforcible  as  long  as  that  part  of  the  railroad  whereby  the 
damage  has  been  occasioned  is  used,  would  not  avail  to 
defeat  a  plea  of  the  bar  of  the  statute  of  limitations.  Had 
the  appellees  on  the  same  date  endeavored  to  seize  prop- 
erty by  virtue  of  the  judgments  in  their  favor  against  the 
company,  the  statute  limiting  the  vital  force  and  legal  effect 
of  their  judgments  to  a  period  of  seven  years  would  have, 
as  against  third  persons,  defeated  their  efforts  in  that 
direction. 


Third  District — May  Term,  1895.  85 

Dickson  v,  Epling. 

If  the  perpetrator  of  the  acts,  whereby  the  property  of 
the  appellees  was  damaged,  may  successfully  invoke  the 
bar  of  the  statute  of  limitations,  and  thereby  defeat  the 
only  action  which  the  appellees  could  maintain  against  it, 
surely  one  who  purchased  the  railroad  free  of  legal  liens, 
and  creditors  of  such  purchaser — all  of  whom  are  guiltless 
of  actual  wrong  against  the  appellees — should  not  be  denied 
the  like  bar  in  a  court  of  equity.  As  the  judgments  ob- 
tained by  the  appellees  have  no  virtue  to  maintain  the  rights 
claimed  *  by  them,  their  intervening  petitions  as  against  the 
other  parties  whose  interests  are  here  involved  can  only 
be  regarded  as  applications  to  a  court  of  equity  to  ascertain 
the  damages  inflicted  upon  their  property  by  the  Jackson- 
ville and  Springfield  Railroad  Company,  and  for  a  decree 
for  payment  thereof  out  of  the  funds  in  the  hands  of  the 
receiver,  and  as  their  claims  are  in  no  equitable  point  of 
view  entitled  to  greater  consideration  than  would  be  ac- 
corded them  in  a  court  of  law,  we  think  the  court  should 
have  adopted  the  statute  of  limitations  by  analogy  and 
ruled  the  claims  "stale"  and  not  enforcible  against  the 
receiver  and  those  whom  he  represents. 

We  think  the  Circuit  Court  should  have  denied  the  prayer 
of  appellees'  petitions,  not  only  upon  the  ground  of  laches^ 
but  we  think  the  equities  of  the  case  demanded  the  same 
decree. 

No  equitable  reason  appears,  so  far  as  we  can  learn  from 
the  record,  for  charging  the  receiver  of  the  present  com- 
pany with  the  duty  of  paying  mere  unpaid  claims  against 
a  former  owner  of  the  road,  or  for  appropriating  to  the 
payment  of  appellees'  claims  funds  which  equitably  ought 
to  be  paid  to  the  creditors  of  the  present  company  repre- 
sented by  the  appellant; 

In  the  view  we  have  of  the  case  the  decree  appealed  from 
must  be  reversed  and  the  cause  remanded,  with  directions 
to  dismiss  the  petitions  of  the  appellees  at  their  cost. 
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The  People  ex  rel.  C.  E.  Hay  v.  City  of  Springfield. 

1.  Quo  Warranto — When  Not  the  Appropriate  Remedy. — Quo  war- 
ranto is  not  tbe  appropriate  remedy  to  test  the  validity  of  a  contract 
entered  into  by  a  municipal  corporation.  If  the  contract  is  invalid  com- 
pliance with  it  may  be  enjoined. 

2.  Same — Where  the  Writ  i*  not  Orantable. — The  writ  of  quo  war- 
ranto is  not  grantable  when  the  party  aggrieved  can  obtain  full  and 
adequate  relief  in  the  usual  course  of  proceeding  at  law,  or  where  the 
grievance  can  be  redressed  by  a  bill  in  equity. 

Quo  Warranto. — Appeal  from  the  Circuit  Court  of  Sangamon  County; 
the  Hon.  James  A.  Creighton,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.    Affirmed.    Opinion  filed  November  15,  1895. 

Palmer  &  Drennan,  H.  S.  Greene  and  Conkling  & 
Grout,  attorneys  for  appellants. 

Lloyd  F.  Hamilton,  Samuel  P.  Wheeler,  John  C.  Snigg, 
and  E.  L.  Chapin,  attorneys  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

This  was  an  information  in  the  nature  of  quo  warranto, 
brought  totest  the  validity  of  an  ordinance  adopted  by  the 
city  council  of  the  appellee  city,  which,  as  the  appellant 
relator  contends,  if  valid,  constitutes  a  contract  between 
the  city  and  the  Capitol  Electric  Company,  whereby  the 
city  incurs  the  liability  to  pay  the  Electric  Company 
$133.33  per  annum  for  each  of  300  arc  lights  to  be  fur- 
nished by  the  company  to  light  the  streets,  alleys,  public 
grounds,  etc.,  of  the  city. 

The  city  council  is  invested  by  pp.  7  and  9,  Sec.  33,  Art. 
5,  Chap.  24,  K.  S.,  entitled  Cities,  etc.,  with  ample  power  to 
provide  for  the  lighting  of  its  streets,  alleys,  etc.,  and  pos- 
session of  such  power  is  not  challenged  by  the  information, 
but  the  position  of  the  relator  is,  and  so  it  is  averred  in  the 
information,  at  the  time  of  the  passage  of  the  ordinance  the 
aggregate  existing  indebtedness  of  the  city  exceeded  five  per 
centum  of    the  assessed  value  of    the  taxable  property 
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therein,  as  shown  by  the  last  assessment  thereof,  and  for 
that  reason  the  city  could  not  lawfully,  as  against  the  pro- 
visions of  Sec.  12,  Art.  9,  of  the  Constitution  of  1870,  con- 
tract to  become  indebted  in  an  additional  amount  for  the 
purpose  of  lighting  its  streets,  alleys,  etc. 

The  Circuit  Court  sustained  a  demurrer  to  the  informa- 
tion, and  the  relator  by  this  appeal  brings  that  ruling  of 
the  court  here  for  review. 

We  agree  with  the  learned  circuit  judge  that  quo  war- 
ranto is  not  the  appropriate  remedy.  If  the  contract  is 
invalid  compliance  with  it  may  been  enjoined. 

The  rule  is,  the  extraordinary  remedy  by  quo  warranto 
is  not  grantable  where  the  party  aggrieved  can  obtain  full 
and  adequate  relief  in  the  usual  course  of  proceeding  at  law 
or  where  the  grievance  may  be  redressed  by  bill  in  equity. 
High  on  Extraordinary  Remedies,  Sec.  617. 

The  same  author  declares  (Sec.  6S9) :  4<  The  courts  will 
not  entertain  such  informations  for  the  purpose  of  interfer- 
ing with  or  declaring  void  the  legislative  action  of  a  munic- 
ipal body,  such  as  the  common  council  of  a  city.  The  power 
being  properly  vested  in  such  a  body  the  court  will  not  per- 
mit the  use  of  this  remedy  to  inquire  into  or  challenge  thd 
manner  in  which  the  power  has  been  exercised,  nor  is  it 
within  the  legitimate  scope  of  the  proceeding  by  informa- 
tion to  declare  null  and  void  legislative  acts  of  such  a  mu- 
nicipal body." 

The  observations  of  the  court  in  People  v.  Whitcomb,  55 
111.  172,  as  to  the  office  of  the  writ  quo  warranto,  and  as  to 
propriety  of  invoking  its  use  when  the  grievance  may  be 
restrained  by  injunction,  are  applicable  to  the  contention  at 
bar  and  support  the  general  principle  which  we  think  war- 
ranted the  Circuit  Court  in  holding  the  information  obnox- 
ious to  the  demurrer. 

It  is,  how'ever,  contended  that  the  general  principles  here- 
inbefore announced  do  not  obtain  in  Illinois  as  against  our 
statute,  which  authorizes  the  employment  of  the  writ  quo 
warranto  "where  any  corporation  *  *  *  exercised 
powers  not  conferred  by  law." 
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It  is  not  here  contended  that  the  city  exercised  a  power 
not  conferred  by  law. 

The  power  exercised  was  to  provide  for  lighting  its  streets, 
alleys,  etc.,  a  power  it  confessedly  possessed.  The  complaint 
is  that  in  exercising  that  power  an  illegal  contract  was 
entered  into  to  incur  indebtedness  beyond  the  constitutional 
limit. 

It  was  not  within  legislative  contemplation  that  the  pro- 
vision of  the  statute  authorizing  writs  of  quo  warranto  to 
issue  should  be  availed  of  to  test  the  validity  of  a  contract 
which  was  a  mere  incident  to  the  execution  of  a  rightful 
power. 

The  judgment  authorized  by  the  statute  to  be  rendered  in 
a  quo  warranto  proceeding  is  of  ouster,  or  the  assessihent  of 
a  fine  against  the  corporation,  and  is  wholly  inadequate  and 
inappropriate  to  give  relief  against  illegal  indebtedness. 
We  think  nothing  here  ruled  in  conflict  with  the  holding  of 
the  Supreme  Court  in  People  ex  rel.,  etc.,  v.  Board  of  Edu- 
cation, 101  111.  308. 

There  the  board  assumed  power  to  exclude  children  of 
color  from  the  public  schools. 

'  The  court  held  the  board  did  not  possess  such  power  and 
said,  "Now,  if  the  board,  in  the  discbarge  of  its  duties  as  a 
corporation,  exercises  powers  not  conferred  by  law,  it  is 
apparent  it  will  fall  within  the  obvious  meaning  of  the  stat- 
ute, and  we  are  therefore  clearly  of  the  opinion  the  attorney- 
general  had  the  right  to  file  the  information." 

The  question  in  the  case  at  bar  is  not  whether  the  city 
exercised  a  power  it  did  not  possess,  but  whether  in  the 
course  of  a  rightful  exercise  of  power,  a  contract  was  entered 
into  which  was  not  enf orcible  because  it  was  in  violation 
of  a  constitutional  rule  limiting  the  amount  of  indebtedness 
to  be  incurred  by  cities.  Quo  warranto  is  not  and  other 
remedies  are,  appropriate  to  secure  a  determination  of  that 
contention. 

The  judgment  must  be  and  is  affirmed. 
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School  Directors  v.  School  Trustees. 

1.  School  Moneys— Act  ion  Against  Trustees  by  Directors,  etc. — An 
action  does  not  lie  in  favor  of  the  directors  of  a  school  district,  against 
the  township  trustees  of  another  township,  for  moneys  claimed  by  the 
district  to  have  been  wrongfully  paid  to  said  trustees  by  the  collector. 
If  the  collector  has  not  paid  the  money  to  the  parties  entitled  to  it,  he  is 
still  responsible  to  them.  There  is  no  privity  between  the  district  direct- 
ors and  the  township  trustees;  they  must  look  to  the  collector. 

A  ssnmpsit.  —Money  had  and  received.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  James  A.  Creighton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15, 1895. 

* 

Charles  W.  Springer  and  Wm.  F.  Herndon,  attorneys 
for  appellant. 

James  M.  Graham,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  appellant  brought  assumpsit  against  the  appellee  to 
recover  money  alleged  to  have  been  collected  by  taxation 
from  a  tract  of  land  lying  in  township  15  —  5,  which  tract 
it  was  claimed  was  a  part  of  school  district  4,  township  15 
—  6,  as  originally  known  and  laid  off,  by  virtue  of  a  trans- 
fer from  township  15  —  5,  now  designated  as  above,  —  4 — 
15  —  5  and  6.  The  position  of.  the  plaintiff  was  that  after 
the  transfer  the  taxes  raised  from  this  land  were  still  paid 
the  treasurer  of  said  township  15  —  5f  and  should  therefore 
be  accounted  for  by  that  township  to  the  plaintiff.  The 
case  was  tried  by  the  court,  a  jury  being  waived,  and  the 
judgment  was  for  defendant  from  which  this  appeal  was 
prosecuted. 

We  find  no  exception  preserved  in  the  bill  of  exceptions 
to  the  judgment  of  the  court. 

It  is  true  the  judgment  order  entered  by.  the  clerk  shows 
that  the  plaintiff  did  except,  but  as  has  uniformly  been  held, 
the  exception,  to  be  efficient  on  appeal,  must  be  preserved  by 
bill  of  exceptions. 
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For  this  reason,  if  for  no  other,  we  ought  to  affirm  the 
judgment. 

Regarding  the  case  on  its  merits,  however,  we  find  no  evi- 
dence upon  which  the  plaintiff  could  rightfully  recover. 

It  does  not  appear  that  the  directors  of  the  plaintiff  dis- 
trict ever  certified  what  amount  must  be  raised  for  the 
district,  in  pursuance  of  Sec.  5,  Art.  VIII,  of  Chap.  122,  nor 
that  any  tax  was  ever  computed  on  said  land  by  the  county 
clerk  for  the  benefit  of  said  district  or  that  the  clerk  ever 
advised  the  treasurer  of  township  15  —  5,  of  the  amount 
due  each  district  or  fraction  of  a  district  in  his  township,  as 
is  provided  in  the  succeeding  sections. 

In  other  words  it  is  not  shown  that  anv  tax  was  ever  laid 
upon  the  land  in  question,  which  this  district  had  a  right  to 
claim,  unless  it  can  be  inferred  from  the  fact  that  in  two  or 
three  instances  the  tax  collector's  book  contained  a  memo- 
randum showing  that  a  certain  part  of  the  land  in  Sec.  6  — 
15  —  5,  was  in  district  4  —  15  —  5  and  6,  the  amount  ap- 
portioned for  land  in  that  district  being  stated  in  dollars 
and  cents.  Aside  from  these  instances  there  is  nothing 
from  which  it  could  be  supposed  that  any  tax  which  this 
district  could  claim  had  been  laid  on  this  land. 

Referring  again  to  Art.  VIII,  Ch.  122,  it  will  appear  x  by 
Sec.  9,  that  when  the  township  treasurer  receives  the  clerk's 
certificate  provided  for  in  Sec.  8,  he  shall  present  it  to  the  col- 
lector, who  shall  pay  him  accordingly;  and  by  Sec.  10,  when 
a  district  is  in  two  or  more  townships  the  directors  shall,  in 
writing,  inform  the  collector  of  each  township  which  of  the 
township  treasurers  shall  receive  the  moneys  belonging  to 
their  district.  By  Sec.  11  it  is  provided  that  if  the  collector 
shall  fail  to  pay  according  to  the  provision  of  Sec.  9  the 
township  treasurer  or  other  authorized  person  shall  proceed 
against  the  collector  on  his  official  bond.  Thus  the  law  pro- 
vides a  specific  and  particular  way  by  which  the  director 
may  obtain  money  by  special  taxation  for  the  purpose  of 
maintaining  schools,  and  we  think  when  they  seek  to  re- 
cover money  due  them  in  their  official  character  they  should 
be  required  to  show  that  it  is  money  which  they  have  a 
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right  to  claim  by  virtue  of  a  substantial  compliance  on  thGir 
part  with  law. 

The  mere  fact  of  the  memorandum  or  classification  show- 
ing an  apportionment  of  a  part  of  the  tax  raised  on  the 
land  in  Sec.  6  —  15  —  5,  in  district  4  —  15  —  5  and  6,  for 
the  two  or  three  years  named  is,  as  we  think,  hardly  sufficient 
proof  of  their  legal  right  to  the  fund.  Such  a  memorandum 
is  too  vague  and  indefinite  for  the  purpose. 

But  can  the  action  be  maintained  against  the  township 
trustees  ?  We  think  not.  The  collector,  if  he  has  not  paid 
the  money  to  the  parties  entitled,  is  still  responsible  to 
them.  His  action  in  paying  to  a  wrong  treasurer  amounts 
to  no  payment  so  far  as  the  proper  claimant  is  concerned. 
He  is  responsible  still  to  the  proper  claimant,  and  to  him 
only  should  that  claimant  look.  There  is  no  privity  between 
the  district  directors  and  the  township  trustees.  Town  of 
Kushville  v.  Prest.  &  Trustees,  etc.,  39  111.  App.  503;  City  of 
Charleston  v.  Comrs.,  etc.,  52  lb.  41. 

The  judgment  will  be  affirmed. 


John  It.  Hamilton,  James  Hamilton,  James  F.  Drisch 

and  William  B.  Dunlap  v.  The  People  of  the  State 

of  Illinois  for  the  Use  of  Coles  County. 

1.  Fees — Collection  of,  in  Advance. — It  was  not  the  intent  of  the 
legislature  to  require  county  officials  to  demand  fees  in  advance  and  be 
liable  for  all  fees  earned,  whether  collected  or  not. 

Debt,  on  an  official  bond,  Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Ferdinand  Bookwalter,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion 
filed  November  15,  1895. 

F.  K.  Dunn  and  James  W.  Craig,  attorneys  for  appel- 
lants. 

J.  H.  Marshall  and  Nkal  &  Wiley,  attorneys  for  ap- 
pellees. 
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Mr.  Justice  Boggs  delivebed  the  opinion  of  the  Coubt. 

This  was  an  action  in  debt  on  the  bond  of  the  ex-officio 
recorder  of  deeds  of  Coles  county. 

It  was  submitted  to  the  court  without  a  jury,  upon  an 
agreed  statement  of  facts,  from  which  it  appeared  the  re- 
corder had  accounted  for  all  fees  received  for  recording,  but 
had  not  collected  all  fees  earned  for  such  services. 

The  declaration  charged  that  the  recorder  had  failed  to 
exercise  ordinary  diligence  to  collect  the  fees  not  paid,  and 
this  was  the  issue  made  by  the  pleading. 

Nothing  in  the  agreed  statement  of  facts  supported  or 
tended  to  support  the  charge. 

The  court  ruled  it  was  the  legal  duty  of  the  recorder  to 
collect  fees  for  recording  in  advance,  and  upon  that  theory 
rendered  judgment  upon  the  bond  for  the  uncollected  fees, 
less  certain  amounts  conceded  to  be  due  the  recorder  from 
the  county  upon  other  items  of  accounts  between  them. 

Counsel  for  appellee  concede  that  the  constitution  and 
statutes  of  the  State  do  not,  in  express  terms,  impose  it  upon 
recorders  in  the  counties  of  the  class  (second)  in  which  the 
county  of  Coles  is  placed,  as  a  duty  to  collect  such  fees  in 
advance,  but  insist  there  is  neither  constitutional  nor  statutory 
authority  to  extend  credit,  and  the  nature  of  the  duties  to 
be  performed  implies  that  payment  for  such  services  should 
be  demanded  in  advance  of  rendering  the  service. 

We  think  authority  to  perform  the  service  without  de- 
manding the  payment  of  the  fees  before  doing  so  is  clearly 
implied  from  all  the  legislation  upon  the  subject. 

Sec.  10,  Art.  10,  Constitution  1870,  provides  that  county 
boards  shall  fix  the  compensation  of  all  county  officers  whose 
services  are  paid  by  way  of  fees  and  that  such  compensa- 
tion shall  be  paid  only  out  of  fees  actually  collected,  and  that 
such  officials  shall  pay  into  the  county  treasury  all  fees  re- 
ceived in  excess  of  the  compensation  allowed. 

The  General  Assembly  of  the  State  in  pursuance  of  the 
constitutional  provision  referred  to  by  an  enactment  in  force 
July  1,  1872  (Sec.  13  to  35,  inclusive,  and  Sec.  51  and  52, 
Chap.  53,  Starr  &  Curtis'  Statutes),  divided  the  counties  in 
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the  State  into  three  classes,  fixed  the  fees  to  bo  charged  by 
CDuntv  officers,  and  provided  that  such  officers  should  at 
stated  periods  report  to  the  board  of  supervisors  or  county 
judge  and  pay  into  the  county  treasury  any  moneys  lawfully 
there  belonging  in  accordance  with  the  constitution. 

Nothing  in  this  enactment  expressly  or  by  implication 
imposes  the  duty  of  collecting  fees  in  advance.  Upon  the 
contrary,  that  such  course  was  not  required  or  expected  is 
clearly  recognized  by  Sec.  51  and  52  before  referred  to. 

Sec.  51  provides  such  officers  shall,  in  a  book  to  be  kept 
for  the  purpose,  keep  an  itemized  account  of  fees  earned  and 
of  all  payments  received  on  account  thereof,  and  shall  report 
to  the  proper  county  authority  the  gross  amount  of  the 
earning  of  the  office  and  the  total  amount  of  the  receipts, 
and  shall  designate  the  service  for  which  said  amounts  have 
been  charged  or  received,  and  fully  show  the  amount  earned, 
and  the  amount  received,  and  the  further  provision  is,  the 
officer  shall  account  to  the  county  only  for  such  fees  as  have 
been  actually  collected  in  excess  of  his  compensation,  etc. 

The  requirement  of  Sec.  52  as  to  such  officers  is  they 
shall  pay  into  the  county  treasury  all  fees,  etc.,  received  by 
them  in  excess  of  the  amount  of  their  compensation,  etc. 

It  was  clearly  not  the  legislative  intent  that  the  county 
officials  in  question  should  refuse  to  perform  an  official  duty 
except  upon  payment  of  the  fee  therefor. 

That  this  was  true,  further  unmistakably  appears  from 
subsequent  enactments. 

TheGeneral  Assembly,  by  an  emergency  act  in  force  March 
2, 1874,  provided  a  new  scale  of  fees  for  the  sheriff,  recorder 
and  county  clerk  in  counties  of  the  third  class  which  is 
composed  of  Cook  county  alone. 

The  5th  section  of  this  act  (Sec.  57,  Chap.  53,  1  Starr 
and  Curtis'  Stat.  1148)  is  as  follows : 

"  The  sheriff  and  recorder  of  deeds  shall  in  all  cases  be 
entitled  to  demand  the  payment  of  fees  for  service  in  ad- 
vance, so  far  as  same  can  be  ascertained. 

Here  the  state  of  the  law  as  to  the  duty  and  possibly 
the  power  of  officers  to  demand  fees  in  advance  under  the 
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statute  governing  the  case  at  bar  came  directly  into  consid- 
eration by  the  legislature,  the  result  being  an  enactment  em- 
powering the  sheriff  and  recorder  in  Cook  county  to  exact 
advance  payments  and  leaving  the  county  clerk  without 
such  authority. 

Afterward,  by  an  act  in  force  July  1,  1879  (Sec.  60,  61 
and  62,  Chap.  53,  Starr  &  Curtis'  Statutes),  a  new  scale  of 
fees  was  provided  for  the  clerk  of  the  Probate  Court  in 
counties  of  third  class  (Cook  county),  and  it  was  deemed 
proper  or  perhaps  necessary  to  specially  empower  that  offi- 
cial to  demand  the  payment  of  fees  in  advance,  which  was 
done  by  Sec.  2  of  the  act  (Sec.  6,  Chap.  53,  Starr  &  Curtis'' 
Statutes,  p.  1150). 

The  conclusion  is  inevitable  that  it  was  not  the  leffisla- 
tive  intent,  in  enacting  the  law  by  which  the  case  at  bar  is 
to  be  judged,  to  require  county  officials  to  demand  fees  in 
advance  and  to  be  liable  to  account  for  all  fees  earned, 
whether  collected  or  not. 

We  think  it  was  the  duty  of  the  appellant  recorder  to  ex- 
ercise reasonable  diligence  to  secure  payment  for  the  work  he 
was  empowered  to  do,  and  that  he  and  his  sureties  should 
be  held  liable  if  he  omitted  this  duty,  and  fees  earned  by  him 
in  his  official  capacity  were,  by  reason  of  his  lack  of  legal 
care,  lost  to  the  county. 

The  judgment  appealed  from  must  be  and  is  reversed  and 
the  cause  remanded. 


61        94 
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W.  0.  Dean  Company  v.  F.  6.  Lombard. 

1.  Goods  on  Commission— Not  Subject  to  Executions.  —Where  goods 
are  consigned  to  a  person  for  sale  on  commission  they  are  not  subject  to 
be  taken  in  execution  against  such  person. 

2.  Same — What  are  Goods  on  Commission. — A  manufacturer  sent 
some  cigars  to  a  merchant  to  be  sold  on  commission.  He  was  to  sell  at 
any  profit  he  saw  fit  to,  and  pay  the  manufacturer  for  all  sold,  at  the 
rate  of  $83.50  per  thousand.  All  unsold,  the  manufacturer  was  to  take 
away.  Held,  that  the  transaction  was  a  consignment  for  sale  on  com- 
mission, and  not  a  Bale, 
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Replerin. — Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  Gyrus  Epler,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Reversed  and  remanded.    Opinion  filed  November  15,  1895. 

Statement  of  the  Case. 

Whether  a  certain  lot  of  cigars  shipped  by  the  appellant 
company  April  5,  1893,  to  one  Joseph  Sands,  then  a  retail 
grocer  and  tobacco  dealer  in  Waverly,  Illinois,  were  as  to 
the  rights  of  third  persons  sold  to  Sands,  or  placed  with  Kim 
for  sale  upon  commission,  is  the  sole  question  here  arising. 
Sands  was  the  only  witness  who  testified  to  the  transaction 
between  himself  and  the  appellant  company. 

Counsel  for  appellee,  in  his  brief,  quotes  Sands'  testimony 
as  follows :  W.  O.  Dean  &  Co.  sent  an  agent  there  (Waverly) 
to  sell  me  cigars.  I  told  him  I  did  not  want  t6  buy,  but  he 
said  he  would  leave  some  cigars  there  to  start  them.  I  told 
him  I  had  all  the  cigars  I  wanted,  and  he  said  he  would  send 
some  on  commission,  and  if  any  were  sold  I  could  pay  him 
when  he  came  around,  and  if  not  it  would  be  all  right;  that 
is  the  way  the  cigars  were  sent."  .  Sands  further  testified : 
"  I  told  him  (appellant's  agent)  at  the  time,  I  would  not  buy 
them.  He  left  them  to  be  sold  on  commission.  I  was  to 
pay  him  for  what  I  sold  when  he  came  around.  They  were 
to  take  away  unsold  cigars.  I  was  to  pay,  for  all  sold,  at 
the  rate  of  $33.50  per  thousand,  and  to  sell  at  any  profit  I 
wanted  to." 

At  the  time  of  the  shipment,  the  appellant  mailed  follow- 
ing statement  to  Sands,  viz.:  "  If  goods  are  received  in  a 
damaged  condition,  your  recourse  is  upon  the  transportation 
companies.  All  claims  of  whatever  nature  must  be  made 
in  ten  days  after  receipt  of  goods. 

The  W.  O.  Dean  Co., 

Established  1869. 

Manufacturers  of  Fine  Cigars. 

Canton,  Illinois,  April  5,  1893. 
Sold  to  Mr.  Joe  Sands,  Waverly,  Illinois. 

Commission  Goods. 
Terms :    To  be  paid  for  as  sold.    All  bills  payable  with 
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exchange.    No  transfer  to  be  made  without  written  consent 
of  the  owner. 

2,000  K.  C.  Cigars $67.00. 

Shipped  with " 

May  8, 1893,  Sands  sold  his  stock  in  trade  and  business  to 
Six  Bros.  The  cigars  in  question  were  not  included,  but 
were  retained  in  the  possession  of  Sands,  as  the  property  of 
the  appellant.  He  notified  it  by  letter  he  was  out  of  busi- 
ness, asked  what  he  should  do  with  the  cigars,  and  suggested 
it  was  likely  Six  Bros,  would  take  them  on  same  terms,  etc. 

Appellee,  a  constable,  on  May  20,  1893,  levied  upon  the 
cigars  to  satisfy  an  execution  against  Sands. 

The  Circuit  Court  regarded  Sands  as  the  owner  as  against 
the  right  of  third  persons  and  so  adjudged  the  case. 

The  company  appealed. 

Qbant  &  Chiperfield,  attorneys  for  appellant,  contended 
that  a  delivery  of  goods  to  a  retailer  to  be  sold  by  him  for 
cash,  at  not  less  than  the  invoice  price,  he  to  retain  as  com- 
missions what  he  can  get  over  and  above  that  price,  and  to 
return  the  goods,  or  the  money  received  for  them,  when 
called  upon  so  to  do,  does  not  amount  to  a  sale,  even  as  to 
the  creditors  of  such  dealer.  Rosencrans  &  Weber  Co.  et 
al.  v.  Hanchett  et  al.,  30  111.  A  pp.  283.  See  also  McCul- 
lough  v.  Porter.  4  Watts  &  S.  177;  Thompson  v.  Pratt,  94 
Pa.  St.  175;  Schloss  v.  Heilbronner,  27  Vt.  623;  Meldrum  v. 
Snow,  9  Pick.  441;  Blood  v.  Palmer,  2  Fairfield,  414;  White- 
well  v.  Vincent,  4  Pick.  45  2,  n ;  Long  on  Sales,  181,  199; 
Sargent  v.  Gules,  8  N.  H.  325;  Ayers  v.  Bartlett,  9  Pick. 
159. 

Where  goods  are  delivered  and  consigned  to  a  factor  to  be 
sold,  and  any  portion  remaining  unsold  to  be  returned  to  the 
consignor,  the  transaction  is  a  bailment  and  no  title  passes 
to  the  factor.  Blood  v.  Palmer,  11  Me.  414;  26  Am.  Dec. 
547;  First  National  Bank  v.  Schween,  127  111.  573;  Middle- 
ton  v.  Stone,  111  Pa.  St.  589;  Eldridge  v.  Benson,  7  Cush. 
(Mass.)  483. 

A  contract  by  which  the  property  of  one  person  is  to  re- 
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main  in  the  possession  of  another,  and  which  does  not  con- 
tain any  provision  looking  to  the  acquisition  of  title  by  that 
other,  at  any  time,  or  in  any  manner,  can  not  be  construed 
into  a  conditional  sale.  Kout  v.  Kessler  (Pa.),  Atl.  Rep.  586; 
William  Bros.  v.  Davis,  47  la.  363;  Wier  Plow  Co.  v.  Porter, 
82  Mo.  23;  National  Bank  of  Augusta  v.  Goodyear,  16  S.  E. 
Rep.  926. 

The  mere  fact  that  an  agreement  has  been  made  that  a 
bailee  shall  pay  a  certain  sum  of  money  if  the  goods  are  not 
returned,  does  not  of  itself  change  the  transaction  into  a  sale. 
Westcott  v.  Thompson,  18  N.  T.  763;  Brown  v.  Hitchcock, 
28  Vt.  452. 

George  W.  Smith,  attorney  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  op  the  Court. 

Chickering  v.  Bastress  et  al.,  130  111.  206,  is  relied  upon 
as  authority  for  declaring  the  transaction  in  the  case  at  bar 
a  sale  as  against  the  interests  of  third  persons. 

The  case  of  Peoria  Mfg.  Co.  v.  Lyons,  65  111.  App.  41 
(affirmed  153  111.  427),  decided  by  this  court,  is  also  thought 
authoritv  to  the  same  effect. 

In  each  of  those  cases  the  alleged  bailee,  or  agent,  held  the 
goods  under  a  contract  which  bound  him  to  pay  the  alleged 
consignor,  or  principal,  the  purchase  price  of  the  goods. 
Hence  the  transactions  were  held  to  be  sales  and  not  con- 
signments for  sale. 

In  the  case  at  bar  the  cigars  were  not  sold  conditionally 
or  absolutely  to  Sands. 

He  contracted  no  liability  or  indebtedness  as  a  purchaser, 
and  held  them  without  any  agreement  whereby  he  might 
become  the  owner. 

They  were  consigned  to  him  for  sale  on  commission. 

The  facts  in  the  cases  of  Lenz  v.  Harrison,  148  111.  598, 
and  Brown  v.  Church  Co.,  55  111.  App.  655,  are  the  same  in 
all  material  respects  as  in  the  case  at  bar. 

In  those  cases  the  transactions  were  held  to  be  consign- 
ments for  sale  on  commission,  and  the   features  which 
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distinguished  them  from  the  contracts  involved  in  dicker- 
ing v.  Bastress,  supra,  and  Peoria  Mfg.  Co.  v.  Lyons,  supra, 
are  pointed  and  commented  upon  by  the  court. 

The  principles  there  announced  and  the  observations  of 
the  court  thereupon  are  applicable  to  the  case  at  bar. 

Applying  them  here  we  are  .constrained  to  hold  that 
Sands  was  not,  even  as  to  the  appellee,  the  owner  of  the 
goods,  but  held  them  as  consignee  for  sale  on  commission. 

If  so  held  they  were  not  subject  to  the  execution  against 
him.     Gray  v.  Agnew,  95  111.  315. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded. 


John  F.  Yigel  v.  G.  E.  Gatton. 

1.  Wager— What  Constitutes. — In  order  to  make  a  wager  both  par- 
ties must  intend  it  to  be  such. 

2.  Gambling  Contracts — What  are  Not. — Appellee  bought  some 
hogs  of  appellant  and  shipped  them  to  Chicago.  While  the  hogs  were 
en  route  to  Chicago  he  offered  to  re-sell  them  to  appellant  at  a  loss  of  $100. 
The  proposition  was  accepted  and  a  contract  entered  into  accordingly. 
Held,  it  was  not  a  gambling  contract. 

Transcript  from  a  Justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  Jambs  A.  Creighton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1805.  Affirmed.  Opinion 
filed  November  15, 1895. 

Statement  of  the  Case. 

Appellee,  by  his  agent,  bought  two  car  loads  of  hogs 
from  the  appellant,  and  on  July  27, 1893,  shipped  them  by 
rail  to  Chicago. 

Appellant  and  an  agent  of  appellee  met  at  the  bank  next 
day  and  appellant  received  payment  for  the  stock.  While  in 
the  bank,  the  hogs  being  in  Chicago  or  en  route,  the  agent 
of  appellee  offered  to  re-sell  the  hogs  to  appellant  at  a 
loss  of  $100.  Appellee  claimed  appellant  accepted  this 
proposition,  and  a  contract  was  entered  into  accordingly. 
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Appellant  denied  the  alleged  contract.  The  hogs  were  sold 
in  Chicago  at  a  loss  of  $191.  This  was  an  action  begun  be- 
fore a  justice  of  the  peace  by  appellee  to  recover  $91  under 
said  contract.  Appellant  appealed  from  judgment  before  a 
justice  of  the  peace  to  Circuit  Court  and  from  its  judgment 
to  this  court. 

S.  H.  Cummins,  attorney  for  appellant. 
John  C.  Snigg,  attorney  for  appellee. 

Mr.  Jcsticb  Boggs  delivered  thb  opinion  of  the  Court. 

Whether  the  contract,  as  claimed,  was  entered  into,  was 
a  pure  question  of  fact. 

It  is  not  complained  improper  testimony  bearing  upon  it 
was  admitted  or  proper  testimony  rejected. 

The  evidence  was  conflicting.  In  number  the  witnesses 
preponderated  against  the  appellant.  A  careful  examina- 
tion of  the  evidence  disclosed  no  reason  why  we  should 
assume  to  interfere  with  the  verdict  on  the  ground  that  it 
was  not  supported  by  the  evidence. 

We  think  the  court  properly  refused  to  instruct  the  jury 
the  contract  was  void  if  there  was  no  intention  on  the  part 
of  the  plaintiff  to  deliver  the  hogs,  and  no  intention  on  the 
part  of  the  defendant  to  receive  the  hogs,  but  that  both 
plaintiff  and  defendant  intended  to  settle  by  way  of  differ- 
ences. 

There  was  nothing  disclosed  by  the  evidence  warranting 
the  submission  of  the  question  raised  by  the  instruction. 

The  contract  operated  upon  a  specified  lot  of  hogs,  then 
in  cars  en  route  to  Chicago,  or  in  stock  pens  in  that  city,  and 
as  no  delivery  was  necessary  between  vendor  and  vendee 
to  transfer  the  property  in  them  to  the  appellant.  The  rise 
or  decline  in  price  did  not  affect  the  appellee  favorably  or 
unfavorably.  He  was  in  any  event  to  receive  an  agreed 
sum  for  the  hogs,  and  nothing  in  the  proof  tended  to  show 
the  parties  intended  to  settle  or  could  "  settle  by  way  of 
differences."  The  transaction  was  a  bona  fide  sale  so  far  as 
appellee  was  concerned. 
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There  was  no  intent  upon  his  part  to  gamble. 

In  order  to  make  a  wager  both  parties  must  intend  it  to 
be  such.  Pixley  v.  Boynton,  70  111.  351;  Williams  v.  Tud- 
man,  6  Mo.  App.  269. 

The  contract  was  not  illegal  at  common  law  or  under 
the  statute. 

The  judgment  must  be  and  is  affirmed. 


Metropolitan  Accident  Association  y.  Sid.  Hilton. 

1.  Accident  Insurance— Defenses  Under  Conditions  in  the  Policy. 
— A  person  insured  in  an  accident  association  in  class  A  was  injured 
while  engaged  in  an  occupation  rated  as  class  C.  The  policy  provided 
that  in  case  of  injury  sustained  "  while  engaged  in  any  act,  occupation  or 
exposure,  classified  as  more  hazardous  than  the  occupation  here  given, 
this  insurance  shall  not  be  forfeited  nor  void,  but  he  or  his  beneficiary 
shall  be  entitled  to  receive  within  the  limits  of  the  more  hazardous  class 
that  indemnity  which  his  payments  would  have  purchased  therein." 
The  indemnity  under  class  A  was  purchasable  at  a  lower  rate  than  un- 
der class  G.1  Held,  that  the  defendant  was  entitled  to  show,  in  an  action 
on  the  policy,  what  indemnity  the  payment  made  by  him  under  class  A 
would  have  purchased  under  class  C. 

Assumpsit. — On  an  accident  policy.  Appeal  from  the  Circuit  Court 
of  Christian  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1B05.  Reversed  and  remanded.  Opinion 
filed  November  15, 1895. 

J.  0.  MoQuigg  and  A.  McCaskill,  attorneys  for  appellant. 

E.  A.  Humphreys  and  J.  0.  MoBride,  attorneys  for 
appellee. 

Mb.  Justice  Wall  delivered  Tris  opinion  of  the  Court. 

Shortly  stated,  the  case  is  that  the  plaintiff  held  a  policy 
of  accident  insurance  in  which  he  was  classed  as  a  "  Propri- 
etor of  livery — office  duties  " — with  office  duties  correspond- 
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ing  to  those  shown  in  class  A.  He  was  injured  while  driving 
one  of  his  own  cabs.  The  defendant  contended  that  while 
so  engaged  the  plaintiff  was  to  be  classed  as  a  cabman,  under 
class  C. 

The  policy  provided  that  in  case  of  injury  sustained  while 
engaged  in  any  act,  occupation  or  exposure  more  hazardous 
than  that  given,  the  insurance  should  not  be  void,  but  that 
the  insured  should  receive  within  the  limits  of  the  more  haz- 
ardous class  that  indemnity  which  his  payments  would  have 
purchased  therein.  The  indemnity  under  class  A  was  pur- 
chasable at  a  lower  rate  than  under  class  C,  and  the  defendant 
sought  to  show  what  indemnity  the  payment  made  under  A 
would  have  purchased  under  C,  but  the  court  excluded  the 
offered  proof,  and  by  instruction  No.  1  advised  the  jury  that 
the  fact  that  plaintiff  was  injured  while  so  driving  the  cab 
was  immaterial. 

We  think  the  view  thus  taken  by  the  court  was  erroneous. 

It  is  quite  clear  that  the  act  of  the  plaintiff  in  driving  the 
cab  was  not  merely  incidental  to  his  general  occupation,  but 
was  in  fact  a  part  of  it.  Apparently  he  was  doing  so  for 
hire  and  profit,  and  that  in  the  line  of  his  business  as  a  liv- 
ery proprietor.  It  was  not,  however,  such  an  act  as  would 
be  included  within  the  range  of  office  duties,  specified  in  class 
A,  and  no  doubt  was  more  hazardous. 

The  so-called  blanket  provision  will  not  include  this  in- 
jury for  the  reason  that  the  accident  occurred  while  the 
plaintiff  was  engaged  in  his  occupation  of  livery  proprietor 
— while  that  provision  is  in  terms  limited  to  "  those  acci- 
dental injuries  common  to  all  men  which  may  occur  to  the 
insured  while  not  engaged  in  his  occupation." 

The  cases  cited  by  appellee  as  sustaining  his  position  are, 
we  think,  not  in  point. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


102     ,       Appellate  Courts  op  Illinois. 

\  —  ■ 

Vol.  61.]  Matlock  v.  Pray. 


Isaac  R.  Matlock  •?.  E.  N.  Pray,  Adm'r. 

1.  APPBAia— Objections  to  the  Bond.— Objection  to  an  appeal  bond 
must  be  presented  at  the  earliest  opportunity.  It  conies  too  late  after  the 
case  has  been  submitted  to  a  jury. 

Claim  In  Probate.— Error  to  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.  Reversed  and  remanded.  Opinion  filed  November  15, 
1895. 

Howett  &  Jett,  attorneys  for  plaintiff  in  error. 

Amos  Miller  and  James  M.  Truitt,  attorneys  for  defend- 
ant in  error. 

Mb.  Justice  Boggs  delivered ^the  opinion  of  the  Court. 

This  was  an  appeal  taken  by  appellant  to  the  Circuit 
Court  from  a  judgment  of  the  County  Court  rejecting  a 
claim  exhibited  by  him  against  the  defendant  administrator. 

The  cause  was  submitted  to  and  heard  by  a  jury  in  the 
Circuit  Court,  a  verdict  rendered  for  the  administrator  and 
the  same  set  aside  and  a  new  trial  awarded. 

Afterward  the  court,  at  the  instance  of  the  administrator, 
ordered  the  plaintiff  in  error  to  file  an  additional  appeal  bond 
or  show  cause  by  a  day  named — the  ground  of  such  action 
being  that  the  appeal  bond  was  not  given  in  a  penal  sum 
double  the  amount  of  costs  in  the  County  Court — otherwise 
the  bond  was  unobjectionable. 

The  plaintiff  failed  to  file  the  required  additional  bond. 
The  court  ruled  that  the  grounds  relied  upon  to  excuse  the 
failure  were  insufficient,  denied  petition  of  plaintiff  in  error 
for  leave  to  prosecute  as  a  poor  person,  and  dismissed  the 
the  suit  for  non-compliance  with  the  order  to  file  an  addi- 
tional appeal  bond. 

This  writ  of  error  presents  for  review  such  action  of  the 
court. 

It  is  a  well  settled  rule  that  objections  to  an  appeal  bond 
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must  be  presented  at  the  earliest  opportunity.  Eirkpatrick 
v.  Cooper,  89  111.  210. 

The  bond  in  the  case  at  bar.  was  executed  in  strict  com- 
pliance with  the  order  of  the  County  Court,  and  was  ap- 
proved by  the  county  judge. 

The  defendant  in  error  entered  into  a  trial  of  the  cause 
and  submitted  the  same  to  a  hearing  before  a  jury  upon  the 
merits,  in  the  Circuit  Court,  and  could  not  be  afterward 
allowed  to  complain  that  the  appeal  bond  was  not  given  in 
a  sum  equal  to  twice  the  amount  of  the  costs  in  the  County 
Court 

We  think  it  was  error  to  dismiss  the  action  for  failure  to 
file  an  additional  appeal  bond. 

Had  application  been  made,  supported  by  the  necessary 
affidavit,  for  a  rule  on  the  plaintiff  to  give  security  for  costs, 
under  the  provisions  of  Sec.  4,  Chap.  33,  K.  S.,  entitled  Costs, 
a  different  question  would  have  been  presented. 

But  such  course  was  not  pursued  and  the  provisions  of 
that  section  of  the  statute  can  not  be  availed  of  to  support 
the  action  of  the  court. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


William  L.  Scott  v.  James  B.  Scott,  Executor  of  the  Will 
of  Archibald  R.  Scott,  and  A.  E.  Scott,  Jr. 

1.  Administration  of  Estates— Potrer  of  Executors  to  Dispose  of 
Assets. — It  is  not  within  the  power  of  an  executor  to  contract  away  the 
assets  of  an  estate,  and  an  agreement  to  do  so  presents  no  lawful  defense 
to  an  action  at  law  brought  to  collect  such  assets. 

2.  Injunction—  To  Restrain  a  Suit  at  Late.— An  injunction  will  not 
lie  to  restrain  the  prosecution  of  a  suit  at  law  where  the  complainant 
shows  by  his  bill  that  he  has  no  available  defense  to  the  action  at  law  or 
inequity. 

Injunction,  to  restrain  a  suit  at  law.  Appeal  from  the  Circuit  Court 
of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  November  15,  1805. 
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Exhibit  B,  mentioned  in  the  statement  of  the  cave  : 

State  op  Illinois,  ) 

Champaign  County.  J         Know  all  men  by  these  presents,  that  we, 

William  L.  Scott,  of  the  City  of  Shelbyville, 
County  of  Shelby  and  State  of  Kentucky,  and  Fannie  V.  Bell  and  Will- 
iam H.  Bell,  her  husband,  of  the  County  of  Shelby  and  State  of  Kentucky, 
and  Eliza  M.  Scott,  widow  of  Archibald  R.  Scott,  deceased,  of  the  City 
of  Champaign,  County  of  Champaign,  State  of  Illinois,  for  and  in  con- 
sideration of  the  sum  of  eight  thousand,  two  hundred  and  fifty -five  dol- 
lars, paid  to  the  said  William  L.  Scott,  and  eight  thousand  and  seven- 
teen and  fifty  one-bun dredths  dollars,  paid  to  the  said  Fannie  V.  Bell,  and 
twelve  thousand  five  hundred  dollars  paid  to  the  said  Eliza  M.  Scott, 
widow  as  aforesaid,  by  A.  R.  Scott,  Jr. ,  of  the  City  of  Champaign, 
County  of  Champaign  and  State  of  Illinois,  do  hereby  grant,  bargain,  sell 
and  convey  all  our  right,  title,  interest,  claim  and  demand  in  and  to  any 
and  all  of  the  real  estate  belonging  to  Archibald  R.  Scott,  late  of  said 
County  of  Champaign  and  State  of  Illinois,  and  all  right  of  dower  and 
homestead  therein,  and  also  all  right,  title,  interest,  claim  and  demand 
that  we  and  each  of  us  have  in  and  to  any  and  all  of  the  personal  prop- 
erty of  the  said  Archibald  R.  Scott,  deceased,  and  all  rights  as  heirs  and 
widow  of  the  said  Archibald  R.  Scott,  deceased,  in  and  to  any  part  or 
parcel  of  his  said  estate,  and  hereby  release  unto  the  said  A.  R.  Scott, 
Jr.,  all  rights  that  we  now  have  or  hereafter  may  have  as  heirs  and 
widow  under  the  will  of  the  said  Archibald  R.  Scott,  deceased,  and 
hereby  authorize  the  said  A.  R.  Scott,  Jr.,  to  take,  receive,  accept  and 
receipt  for  any  and  ajl  moneys  coming  to  us  and  each  and  every  one  of 
us  from  said  estate  and  under  the  said  will  of  the  said  Archibald  R. 
Scott,  deceased. 
Witness  our  hands  and  seals  this  25th  day  of  March,  1892. 

W.  L.  Scott,        [Seal.] 
F.  V.  Bell,  [Seal.] 

W.  H.  Bell,  [Seal] 

E.  M.  Scott.         [SeaL] 

Statement  of  the  Case. 

This  was  a  bill  in  chancery  filed  September  26,  1 893,  to 
enjoin  the  prosecution  of  an  action  in  assumpsit,  brought  by 
James  K,  Scott,  in  his  capacity  as  executor  of  the  last  will 
of  Archibald  Scott,  deceased,  against  the  appellant,  to 
recover  upon  a  certain  note  alleged  to  be  due  to  the  said 
estate. 

The  material  allegations  of  the  bill,  ©ounsel  for  appellant, 
in  his  brief,  states  as  follows : 

Archibald  R,  Scott,  a  resident  of  Champaign  county,  died 
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in  November,  1891,  and  his  will  was  probated  soon  after. 
The  legatees  under  the  will  were  the  complainant,  the  de- 
fendant executor,  John  L.  Scott,  Fannie  V.  Bell,  Eliza  M. 
Scott  and  A.  Marshall  Scott,  six  in  number.  The  complain- 
ant and  James  R.  Scott,  who  were  named  as  executors, 
qualified  and  entered  upon  the  administration  of  the  estate. 
In  making  up  the  inventory  of  the  personal  estate,  the  two 
executors  found  a  note  that  had  been  given  by  the  complain- 
ant to  the  said  James  R.  Scott,  for  the  sum  of  $890,  of  date 
November  9,  1878,  payable  sixty  days  after  date,  and 
indorsed  by  J.  R.  Scott.  It  was  then  agreed  between  the 
two  executors  that  the  note  was  not  a  subsisting  claim 
against  the  complainant,  and  it  was  not  inventoried.  The 
inventory  was  filed  and  the  complainant  returned  to  his 
home  in  Kentucky,  leaving  the  active  management  of  the 
estate  to  his  co-executor,  who  was  his  brother.  Not  long 
after  this,  controversies  arose  between  James  R.  Scott,  who 
resided  in  Illinois,  and  some  of  the  devisees  and  legatees, 
and  a  family  gathering  was  called  at  Champaign,  in  March, 
1892.  The  complainant  was  desirous  of  maintaining  peace- 
ful and  friendly  relations  among  the  members  of  the  family, 
and  finally  it  was  agreed  that  Mrs.  Bell  (a  sister),  Mrs.  Eliza 
M.  Scott  (widow  of  Archibald  R.  Scott),  and  the  complain- 
ant, would  sell  their  respective  interests  in  the  estate  to  James 
R.  Scott,  thus  putting  an  end  to  further  controversy,  and 
this  was  done. 

The  complainant,  as  the  bill  alleges,  was  to  receive  no 
money  for  his  interest,  but  the  true  and  only  consideration 
was  the  simultaneous  agreement  of  James  R.  Scott  to  release 
him  from  any  and  all  claims  against  him  by  the  estate  of  his 
father,  Archibald  R.  Scott.  The  complainant  signed  the 
paper  marked  Exhibit  B,  selling  and  conveying  his  interests 
in  the  estate,  and,  as  the  bill  alleges,  and  at  the  time  he 
signed  it  and  acknowledged  it,  there  was  no  consideration 
expressed  therein.  It  is  true  that  certain  notes  were  deliv- 
ered by  James  R.  Scott  to  the  complainant,  and  these  were 
notes  held  by  his  father  against  him,  but  the  note  for  $890 
was  not  asked  for  or  delivered,  because  it  was  not  inven- 
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toried,  and  both  had  agreed  that  it  was  not  a  valid  claim 
against  complainant.  Nevertheless,  the  bill  alleges  that  the 
true  and  only  consideration  for  the  sale  and  conveyance  was 
the  simultaneous  agreement  of  James  R.  Scott  to  release 
complainant  from  any  and  every  demand  his  father,  Archi- 
bald R.  Scott,  had  against  him,  at  his  death.  The  expressed 
consideration  in  the  conveyance  of  $8,255  is,  therefore, 
charged  by  the  bill  to  be  untrue. 

At  this  point,  when  the  conveyance. came  to  be  executed, 
the  bill  alleges,  at  the  request  of  James  R.  Scott,  his  son,  A. 
R.  Scott,  Jr.,  was  substituted  as  the  buyer,  in  the  place  and 
stead  of  his  father.  This  was  done,  as  the  bill  alleges,  for  the 
reason  assigned  by  James  R.  Scott,  that  he,  being  the  exec- 
utor, might  not  be  permitted  to  buy  said  interest.  The  bill 
also  alleges  that  A.  R.  Scott,  Jr.,  was  the  mere  agent  or 
trustee  for  his  father  in  the  transaction;  that  the  means  and 
money  used  in  consummating  the  agreement  were  furnished 
entire  by  James  R.  Scott,  and  he  is  the  real  and  only  person 
interested  therein.  James  R.  Scott  furnished  no  money  or 
means  of  his  own  in  the  transaction  with  complainant,  but 
released  complainant  from  any  and  all  debts  due  or  owing 
by  him  to  the  estate  of  Archibald  R.  Scott,  deceased. 

In  the  consummation  of  the  agreement,  the  complainant  re- 
signed as  executor  of  the  will,  and  James  R.  Scott  became 
the  sole  executor.  This  was  in  view  of  the  fact,  then  well 
understood  between  the  members  of  the  family,  that  James 
R.  Scott  had  become  the  owner  of  the  various  interests  of 
the  estate. 

After  the  closing  of  the  transaction,  James  R.  Scott,  as 
sole  executor,  filed  a  supplemental  inventory,  embracing  the 
note  for  $890,  and  instituted  a  suit  at  law  against  the  com- 
plainant in  the  Circuit  Court  of  Champaign  County.  The 
bill  in  this  case  was  filed  for  the  purpose  of  restraining  the 
prosecution  of  that  suit,  upon  the  ground  that  a  defense  ex- 
isted not  available  in  a  court  of  law. 

To  this  bill  a  demurrer  was  sustained,  the  bill  dismissed 
and  the  injunction  dissolved,  and  the  complainant  appealed 
to  this  court. 
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Brown,  Wheeler  &  Brown,  attorneys  for  appellant. 
Gere  &  Philbriok,  attorneys  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Cojjrt. 

We  think  the  court  ruled  correctly  in  sustaining  the  de- 
murrer. 

The  agreement  relied  upon  as  a  defense  to  the  note  could 
not  be  so  availed  of  in  law. 

It  is  not  in  the  power  of  executors  to  so  contract  away  the 
assets  of  an  estate,  and  an  agreement  so  to  do  would  present 
no  lawful  defense  to  an  action  at  law  brought  to  collect  the 
assets. 

In  exceptional  cases,  as,  if  it  appeared  the  estate  was 
solvent,  and  persons  interested  as  legatees,  devisees  or  heirs, 
had  joined  in  the  execution  of  and  become  bound  by  the  con- 
tract, perhaps  the  equities  of  the  maker  of  the  note  might 
demand  equitable  interference,  and  give  jurisdiction  to  a 
court  of  chancery.  r 

In  the  case  at  bar,  the  time  allowed  creditors  in  which  to 
file  their  claims  against  the  estate  had  not  elapsed  when  the 
bill  was  filed,  and  the  bill  contains  no  allegation  as  to  the 
solvency  of  the  estate. 

Nor  is  it  alleged,  with  sufficient  degree  of  certainty,  if  al- 
leged at  all,  that  the  legatees  were  parties  to  the  agreement. 

Construing  the  bill,  as  we  should,  most  strongly  against 
the  pleader,  it  is  to  be  conceded  that  creditors  may  be  inter- 
ested in  the  collection  of  the  note,  ajpl  that  the  legatees  did 
not  join  in,  and  are  not  bound  by,  the  alleged  agreement. 
Moreover,  if  the  agreement  presented  a  defense  to  the  action, 
it  could  be  made  at  law,  and  there  would  be  no  reason  to  re- 
sort to  chancery. 

The  agreement  sought  to  be  established  was  not  reduced 
to  writing. 

It  rested  in  parol. 

The  instrument  executed  by  the  complainant  to  A.  R. 
Scott,  whereby  he  conveyed  his  interest  in  the  estate,  was 
not  executed  as  constituting  the  agreement,  but  only  in 
part  performance  of  it. 


N 
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Its  execution  could  not  operate  to  exclude  parol  testimony 
as  to  the  terms  and  conditions  of  the  contract.  Bank  v.  Gil- 
lett,  13  111.  App.  369;  Lacy  v.  Gard  et  aL,  lately  decided  in 
this  court  and  not  yet  reported;  7  Amer.  &  Eng.  Ency.  of 
Law,  91  and  92.    Affirmed, 


Martin  &  Go.  v.  William  L.  Wilms. 

1.  Order  for  Goods— Subject  to  Approval— Right  to  Countermand 
Before  Acceptance. — Appellee  gave  appellant's  agent  an  order  in  writing 
for  binding  twine,  subject  to  their  approval.  The  clause,  "  subject  to 
approval,"  left  it  open  to  appellants  to  refuse  the  order,  and  if  before 
notice  of  acceptance,  and  within  a  reasonable  time,  the  appellee  with- 
drew the  order,  the  parties  were  placed  in  statu  quo.  He  had  the  right' 
to  countermand  the  order  before  advised  of  its  acceptance. 

Assumpsit,  for  goods  sold.  Appeal  from  the  Circuit  Court  of  Menard 
County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.    Affirmed.    Opinion  filed  November  15,  1895. 

T.  W.  McNeely,  attorney  for  appellant. 

Blank  &  Blank,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
On  the  11th  of  November,  1893,  the  traveling  agent  of 
appellant,  located  at  Peoria,  111.,  called  on  appellee,  located 
at  Petersburg,  111.,  fo^he  purpose  of  selling  him  a  quantity 
of  binder  twine. 

The  interview  resulted  in  appellee  signing  the  following 
order : 
"  Subject  to  the  approval  of  Martin  &  Co. 

Petersburg,  III.,  11-24,  1893. 
Messrs.  Martin  &  Co.,  Peoria,  111. : 

Please  ship  me  to  Petersburg,  111.,  on  or  about  May  1, 
'94,  via  J.  &  S.  E. : 

60  bales  White  Sisal  binder  twine,  at . . .  7J  per  lb. 

60  bales  Standard  G.  G.  binder  twine,  at . .  8  per  lb. 

"  bales  binder  twine  at "  per  lb. 
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For  which  I  agree  to  pay  cash  on  receipt  of  same,  or  execute 
my  note,  with  exchanges  payable  as  follows :  September  1 , 
'94,  with  privilege  on  one-half  to  October  1 ,  '94,  7  per  cent 
interest  from  September  1st. 

William  L.  Wilms. 

F.  O.  B.  cars,  Petersburg,  III. 

Send  sample  bale  of  each  as  soon  as  possible." 

This  order  was  sent  in  by  the  agent  and  was  entered  in 
the  order  book  of  appellant,  but  no  response  was  sent  to  the 
appellee. 

On  the  11th  of  December,  appellee  having  heard  nothing 
from  appellant,  wrote  the  latter  canceling  the  order,  to 
which  appellant  promptly  replied  that  the  order  could  not 
be  so  canceled  but  would  be  filled  according  to  contract 
when  the  time  arrived,  to  which  appellee  responded  that  he 
wished  it  understood  the  order  was  canceled  an4  that  he 
would  not  receive  the  twine,  and  appellant  replied  that  the 
twine  would  be  shipped  according  to  the  order.  It  was  so 
shipped  and  arrived  at  Petersburg,  May  1,  1 894,  but  appel- 
lee refused  .to  receive  it  and  this  suit  was  brought — which, 
being  tried  by  the  court  without  a  jury,  was  decided  in  favor 
of  appellee. 

The  judgment  is  clearly  right. 

The  clause  "  subject  to  approval  of  Martin  &  Co.,"  the 
order  being  taken  by  an  agent,  left  it  open  to  Martin  & 
Co.  to  refuse  the  order,  and  if,  before  any  notice  of  accept- 
ance had  been  given  and  within  a  reasonable  time,  the 
appellee  withdrew  it,  the  parties  were  placed  in  statu  quo. 

The  order  was  not  to  be  filled  for  several  months,  but  ap- 
pellee had  a  right  to  know  whether  it  was  accepted  or  not, 
and  might  countermand  before  advised  of  acceptance. 

The  clause  in  question  was  evidently  for  the  purpose  of 
enabling  appellant  to  reject,  even  though  its  agent  had 
agreed  upon  the  terms,  and  was  notice  to  appellee  that  what 
the  agent  had  done  was  subject  to  the  final  action  of  the 
principal. 

Cases  and  authorities' cited  are  not  in  point  because  of 
essential  difference  in  the  facts.    The  judgment  is  affirmed. 
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JohnE.  A.Johnson  v.  Ellen  McCann,  John  McCann,  Pat- 
rick McCann,  Bessie  McCann,  Clara  McCann, 
Jennie  McCann  and  Leslie  McCann, 
by  Bridget  McCann,  Their 
Next  Friend. 

1.  Intoxicating  Liquors— Claim  of  Minor  Children— Rights  of  the 
Mother  to  Compromise. — The  right  of  action  by  minor  children,  under 
the  statute,  to  recover  for  an  injury  to  their  means  of  support  by  reason 
of  the  sale  of  intoxicating  liquors  to  their  father,  is  wholly  independent 
of  the  right  given  the  wife  by  the  statute  and  may  be  prosecuted  by  the 
children  in  their  own  names.  The  wife  has  no  authority  by  reason  of 
the  relation  of  parent  and  child  to  compromise  or  adjust  their  claims  for 
damages. 

2.  Next  Friend — Power  and  Authority.— The  appointment  of  a  next 
friend  does  not  confer  authority  upon  the  appointee  to  compromise  or 
settle  the  subject-matter  of  the  litigation  without  an  order  of  court  di- 
recting or  approving  such  compromise  or  settlement 

8.  Evidence—  When  Improper  is  not  Reversible  Error. — In  an  action 
by  minor  children  under  section  9,  chapter  48,  R.  S.y  entitled  "  Dram 
Shops,"  it  is  error  to  admit  against  the  objection  of  the  defendant,  evi- 
dence of  the  destitute  condition  of  the  children,  and  that  neighbors  fur- 
nished them  with  food  and  clothing  to  supply  their  wants,  but  is  not 
sufficient  to  reverse  the  finding  unless  it  appears  that  the  defendant  has 
been  injured  thereby. 

4.  Practice— Admission  of  Improper  Evidence,  When  not  Reversible 
Error. — It  is  error  to  admit  upon  the  trial  of  an  action  under  the 
dram  shop  act,  evidence  having  no  other  effect  than  to  arouse  the 
sympathies  of  the  jury  in  favor  of  the  plaintiffs  and  direct  their  at- 
tention from  the  real  issues  and  cause  them  to  find  damages  not  war- 
ranted by  the  facts,  but  as  the  defendant  did  not  assign  for  error  that 
the  damages  were  excessive,  the  error  was  harmless. 

5.  Instructions— Directing  the  Jury  as  to  its  Duty.— The  propriety 
of  instructing  a  jury  in  civil  actions  that  it  is  their  duty  to  enforce 
a  law,  may  weU  be  doubted. 

Aetion  Under  the  Dram  Shop  Act— Appeal  from  the  Circuit  Court 
of  Fulton  County;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  Novem- 
ber 15,  1895. 

Statement  of  the  Case. 

Bridget  McCann,  who  alleged  she  had  been  injured  in  her 
means  of  support  in  consequence  of  the  intoxication  of 
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Barney  McCann,  her  husband,  on  August  10, 1894,  brought 
an  action  under  the  statute  against  the  appellant  and 
George  Green,  saloon  keepers,  and  others  as  owners  of  the 
building  in  which  the  saloons  were  kept,  to  recover  damages 
therefor. 

On  the  7th  of  December,  1894,  Bridget  accepted  from 
said  George  Green  the  sum  of  $200  "  in  full  discharge  of  any 
and  all  damages  to  herself  and  each  of  her  children  alleged 
to  have  been  caused  to  her  or  their  means  of  support  by  the 
sale  to  said  Barney  McCann,  her  husband,  of  any  intoxicating 
liquor  by  said  George  Green,  his  clerks  or  employes,"  and 
also  in  full  discharge  of  all  rights  of  action  against  the  cer- 
tain defendants  who  were  sued  jointly  with  Green  and  the 
appellant  as  owners  of  the  building  occupied  by  Green  as  a 
saloon.  Written  stipulations  to  the  effect  as  above  stated 
were  executed  by  said  Bridget  and  Green. 

Afterward  at  the  December  term,  1894,  of  the  court,  the 
cause  was  dismissed  as  to  said  Green  and  the  others  who 
had  been  made  defendants  as  owners  of  the  building  occupied 
by  him  for  saloon  purposes. 

Still  later  leave  was  asked  and  given  to  make  the  minor 
children  of  said  Barney  McCann  parties  plaintiff  to  the 
proceeding. 

The  declaration  was  accordingly  amended  and  the  chil- 
dren brought  in  as  plaintiffs,  appearing  by  Bridget  McCann 
as  their  next  friend. 

Issue  was  joined  and  the  cause  submitted  to  a  jury  for 
hearing.  During  the  hearing  upon  her  motion  the  cause 
was  discontinued  as  to  said  Bridget  McCann,  the  declaration 
amended  accordingly,  and  the  cause  prosecuted  in  behalf  of 
the  remaining  plaintiff  children  of  said  Barnes,  who  ob- 
tained a  verdict  and  judgment  in  their  favor  in  the  sum  of 
$700. 

This  is  an  appeal  therefrom. 

Daniel  Abbott,  attorney  for  appellant. 

"Walker  &  Landaubr,  attorneys  for  appellees. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 
The  appellees,  minor  children  of  Barney  McCann,  were 
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given  by  the  statute  (Sec.  9,  Chap.  43)  a  right  of  action  to 
recover  damages  for  injury  to  their  means  of  support  by 
reason  of  the  intoxication  of  the  father. 

This  right  is  wholly  independent  of  the  like  right  given 
the  wife  bv  the  statute. 

It  may  be  prosecuted  by  a  child  in  his  or  her  own  name. 
Such  is  the  express  provision  of  Sec.  9,  Chap.  43,  E.  S. 

Hence,  release  by  the  wife  could  not  operate  to  prejudice 
an  action  by  the  children. 

She  had  no  authority  by  reason  of  the  relation  of  parent 
and  child  to  compromise  or  adjust  and  discharge  their  claim 
for  damages.    Nor  is  it  so  claimed. 

The  position  that  as  next  friend  she  was  empowered  to 
make  settlement  for  the  children,  is  untenable  for  two 
reasons : 

First,  when  the  settlement  was  made  she  had  not  been 
appointed  or  recognized  by  the  court  as  their  next  friend, 
and  was  not  acting  in  that  capacity. 

Second,  the  appointment  of  a  next  friend  does  not  confer 
authority  upon  the  appointee  to  compromise  or  settle  the 
subject-matter  of  the  litigation.  An  order  of  the  court 
directing  or  approving  such  a  settlement  is  indispensable  to 
make  it  effectual  and  binding.  Tripp  v.  Gilford  (Mass.), 
29  N.  E.  Eep.  208,  and  authorities  there  cited. 

The  court  over  the  objection  of  the  appellant  permitted 
witnesses  to  testifv  the  children  were  in  a  destitute  condi- 
tion,  and  that  they  and  other  neighbors  donated  flour,  pota- 
toes, coal,  clothing,  etc.,  to  relieve  their  wants. 

Speaking  of  testimony  of  this  character  it  was  said  in 
Flynn  v.  Fogarty,  106  111.  263,  it  had  no  bearing  upon  the 
issue  whether  the  children  had  been  injured  in  their  means 
of  support  by  the  alleged  intoxication  of  the  father,  and  had 
no  other  effect  than  to  arouse  the  sympathies  of  the  jury  in 
favor  of  the  plaintiffs  and  divert  their  attention  from  the 
real  issues  in  the  case  and  cause  them  to  find  damages  not 
warranted  by  the  facts. 

In  the  case  at  bar  it  was  indisputably  proven,  and  not  de- 
nied, that  appellant,  on  many  different  occasions,  sold  intox- 
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icating  Jiquor  to  the  father  of  the  plaintiffs,  and  thereby,  in 
whole  or  in  part,  caused  him  to  become  intoxicated.  It  was 
also  as  well  proven  and  not  controverted  the  children  (plaint- 
iffs below)  were  injured  in  their  means  of  support  by  reason 
of  such  intoxication  of  the  father. 

Hence  the  judgment  ought  not  to  be  disturbed  upon  the 
ground  that  evidence  was  received  which  was  incompe- 
tent for  the  reason  it  tended  to  divert  the  attention  of  the 
jury  from  these  issues. 

It  was  not  complained  in  the  trial  court,  nor  is  it  assigned 
as  error  here,  that  the  damages  allowed  are  excessive. 

The  incompetent  evidence  did  not  therefore  operate  to 
cause  the  jury  "  to  find  damages  not  warranted  by  the 
facts." 

The  admission  of  incompetent  evidence  does  not  work  a 
reversal  if  the  court  can  clearly  see  it  was  not  prejudicial  to 
the  appellant. 

It  is  urged  the  court  erred  in  giving  the  following  instruc- 
tion: 

Fourth.  "  The  court  instructs  the  jury  that  it  is  not  for 
them  to  inquire  into  or  consider  the  propriety  of  the  law  in 
force  relating  to  the  sale  of  intoxicating  liquors  under  which 
this  action  is  brought.  The  law  as  it  now  stands  upon  the 
statute  books  of  this  State  should  be  enforced,  and  if  the 
jury  believe  from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendant,  John  E.  A.  Johnson,  contributed  to 
the  intoxication  of  said  Barney  McCann  by  sales  of  intoxi- 
cating liquors  to  said  Barney  McCann,  if  such  intoxication 
has  been  proven  by  a  preponderance  of  the  evidence  in  this 
case,  and  that  said  Barney  McCann  was  a  person  in  the  habit 
of  becoming  intoxicated,  and  that  in  consequence  of  such 
intoxication,  the  plaintiffs  have  been  injured  in  their  means 
of  support  by  reason  of  such  intoxication,  then  the  jury 
should  find  for  the  plaintiffs  and  against  the  defendants, 
John  E.  A.  Johnson  and  Catherine  Nugent," 

The  propriety  of  instructing  a  jury  in  any  civil  action  that 
it  is  their  duty  to  enforce  the  law  may  well  be  doubted. 
Hamenwhacker  v.  Ferman,  152  111.  321. 
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The  instruction  under  consideration  taken  as  a  whole,  how- 
ever, does  no  more  than  to  advise  the  jury  they  are  not  free 
to  consider  the  wisdom  or  propriety  of  the  provisions  of  the 
statute,  but  the  law  as  enacted  by  the  General  Assembly 
should  be  accepted  and  enforced  in  the  case  if  the  facts  neces- 
sary to  create  liability  under  it,  are  proven  by  a  preponder- 
ance of  the  evidence. 

The  error,  if  any  there  be,  is  not  of  reversible  character. 

The  court  gave  sixteen  instructions  on  behalf  of  the  appel- 
lant, covering,  as  we  think,  fairly  and  fully  the  law  of  the 
case  in  that  behalf. 

Other  instructions  asked  by  appellant  and  refused,  so  far 
as  they  were  proper,  were  but  reiterations  of  those  given. 

We  have  carefully  read  the  evidence  and  find  it  amply 
supports  the  judgment.    Affirmed. 


City  x>f  Springfield  v.  Olive  Purdeyl 

1.  Variance — Immaterial  Pleadings  and  Proofs.—  The  declaration 
averred  that  divers  planks  of  a  sidewalk  were  broken,  loose  and  unfast- 
ened, by  means  whereof  the  plaintiff  stepped  on  a  loose  and  unfastened 
plank,  and  stumbled  and  fell,  etc.  The  proof  was  that  the  planks  were 
loose  and  unfastened,  and  as  the  plaintiff  and  her  husband  were  walk- 
ing along,  he  stepped  upon  the  end  of  a  loose  plank,  just  as  she  was 
about  to  step  upon  it,  and  was  tripped  and  fell,  etc.  Held,  the  variance 
was  unimportant  and  immaterial. 

2.  Same — Practice  as  to.— The  objection  to  evidence  on  the  ground 
of  a  variance,  must  be  made  specifically  in  the  trial  court  It  is  too  late 
to  make  it  for  the  first  time  in  a  court  of  review. 

8.  Instructions — Upon  a  Given  Hypothesis.— It  is  not  error,  in  a 
proper  case,  to  instruct  a  jury  upon  the  hypothesis  that  a  sidewalk  was 
out  of  repair  and  in  a  dangerous  condition,  and  that  the  city  knew  of 
the  defect  a  sufficient  length  of  time  to  have  repaired  it  before  the  injury 
occurred,  or  by  the  exercise  of  reasonable  care,  might  have  known  of  it 
in  time  to  have  remedied  it  before  the  injury  occurred  and  did  not  do  so. 


Trespass,  etc.,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Sangamon  County;  the  Hon.  James  A.  Creiohton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15,  1895. 
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E.  S.  Robinson,  City  Attorney,  and  Palmer,  Shutt,  Dken- 
nan  &  Lester,  attorneys  for  appellant. 

John  C.  Snigo,  attorney  for  appellee. 

Mr  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  by  the  city  from  a  judgment  for  $650, 
for  personal  injury  occasioned  by  a  defective  sidewalk. 

It  is  urged,  first,  that  there  was  a  variance  between  the 
allegations  and  the  proof. 

The  declaration  averred  that  divers  planks  of  the  sidewalk 
were  broken,  loose  and  unfastened,  by  means  whereof  the 
plaintiff  stepped  on  a  loose  and  unfastened  plank  and 
stumbled  and  fell  violently,  etc. 

The  proof  was  that  the  planks  were  loose  and  unfastened 
and  that  as  the  plaintiff  and  her  husband  were  walking 
along  ho  stepped  upon  the  end  of  a  loose  board  just  as  she 
was  about  to  step  upon  the  board  and  thereby  she  was  tripped 
and  fell  violently,  etc. 

The  variance  is  unimportant  and  immaterial,  but  were  it 
otherwise  the  objection  should  have  been  made  specifically 
in  the  trial  court.  It  is  too  late  to  make  it  for  the  first 
time  in  a  court  of  review. 

Second,  it  is  urged  that  the  first  and  second  instructions 
given  for  plaintiff  were  erroneous,  because,  as  we  understand, 
they  advised  the  jury  that  certain  facts  constituted  negli- 
gence. The  hypothesis  was  that  the  walk  was  out  of  repair 
and  in  a  dangerous  condition,  and  that  the  city  knew  of  the 
defect  a  sufficient  length  of  time  to  have  repaired  the  walk 
before  the  injury  occurred,  or  by  the  exercise  of  reasonable 
care,  might  have  known  of  it  in  time  to  have  remedied  the 
defect  before  the  injury  occurred  and  did  not  do  so.  If  this 
was  all  shown  the  city  was  liable  if  the  person  injured  exer- 
cised due  care  and  caution. 

The  evidence  showed  this  walk  had  been  out  of  repair  for 
a  long  time,  and  as  applied  to  the  case  under  consideration, 
we  see  no  objection  to  the  instructions.    The  cases  cited  are 
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not  analogous.  In  those  it  was  held  error  to  tell  the  jury 
that  certain  conduct,  as  for  instance  crossing  a  railroad  track 
without  looking  or  listening  for  the  approach  of  trains,  or 
that  a  certain  mode  of  doing  a  particular  thing,  as  the 
switching  of  cars,  was  or  was  not  negligence.  A  certain  act 
may  be  done  in  a  careful  or  in  a  careless,  negligent  way,  and 
what  might  be  care  or  negligence  in  the  particular  case, 
depends  upon  ail  the  circumstances,  to  be  judged  by  the 
jury.  If  the  city  knew  the  walk  was  out  of  order  a  suffi- 
cient length  of  time  to  have  repaired  and  did  not,  a  prima 
fade  case  of  failing  to  use  reasonable  care  to  keep  the  walk 
in  order  was  presented,  and  so  if  it  was  out  of  order  so  long 
that  in  the  exercise  of  reasonable  care  the  city  would  have 
known  it  and  did  not  repair. 

The  law  predicates  negligence  and  consequent  liability 
upon  such  a  state  of  facts.  The  rule  laid  down  in  the  cases 
cited  with  reference  to  the  mode  of  doing  a  certain  act  which 
may  be  negligent  or  not  according  to  circumstances,  is  not 
applicable  here. 

The  city  asked  and  the  court  gave  the  following  instruc- 
tion: 

"  You  are  instructed  bv  the  court  that  in  this  case  there 
can  be  no  liability  on  the  part  of  the  defendant,  unless  there 
was  neglect  of  duty  on  its  part  in  respect  to  the  repair  of 
the  street  as  charged  in  the  declaration;  and  there  can  be 
no  such  neglect  of  duty  unless  the  jury  find  from  the  evi- 
dence that  the  defendant  actually  knew  of  the  defect  in  the 
street  complained  of,  or  with  reasonable  diligence  could 
have  known  of  it  long  enough  before  the  accident  occurred 
to  have  had  it  repaired,"  thus  clearly  recognizing  in  almost 
the  terms  of  the  plaintiffs  instruction  the  same  rule  as  to 
liability  upon  the  facts  stated. 

It  is  not  argued  nor  upon  the  proof  could  it  be,  plausibly, 
that  the  verdict  is  unsupported  by  the  evidence. 

The  judgment  will  be  affirmed. 
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Yi.  H.  Steidley  t.  Spottswood  H.  Burton. 

1.  Appellate  Court  Practice— Except  ions  Not  Taken  in  the"  Court 
Below. — Where  no  exceptions  have  been  taken  to  action  of  the  court  in 
giving,  refusing  or  modifying  instructions,  objections  can  not  be  urged 
in  the  Appellate  Court. 

Assumpsit,  for  work,  labor,  and  services.  Appeal  from  the  Circuit 
Court  of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  November  15,  1895. 

A.  N".  Yancey,  Knotts  &  Terry,  and  Peebles  &  Peebles, 
attorneys  for  appellant,  contended  that  no  exception  was 
taken  to  any  instruction  given  for  appellee,  or  to  any  modi- 
fication of  instructions  asked  by  appellant,  nor  does  it  ap- 
pear that  the  instructions  in  the  record  are  all  that  were 
given  to  the  jury,  nor  is  any  exception  taken  to  the  rendi- 
tion of  the  judgment  in  the  case. 

Our  Supreme  Court  has  repeatedly  held  that  the  rulings 
of  the  trial  court  in  giving,  refusing  or  modifying  instruc- 
tions must  be  shown  by  the  record  to  have  been  excepted 
to  by  the  party  complaining  at  the  time.  England  v.  Van- 
demark,  147  111.  76;  East  St.  Louis  Electric  Kailway  Com- 
pany v.  Cauley,  148  III.  490;  Trustees,  etc.,  v.  Misenheimer, 
89  111.  151;  England  v.  Selby,  93111. 340;  Chicago  City  Kail- 
way  Company  v.  Mumford,  97  111.  560;  Dickhut  v.  Durrell, 
11  HI.  72. 

K.  E.  Dorsey  and  Kinaker  &  Kinases,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from,  for  $330,  was  for  services 
rendered  as  a  clerk  and  for  money  loaned. 

The  defendant  interposed  a  receipt  in  full,  signed  by  the 
plaintiff,  which  the  latter  averred  was  obtained  by  duress. 

The  issue  thus  presented  was  hotly  contested,  the  evi- 
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dence  was  conflicting,  and  much  depended  upon  the  credit 
given  by  the  jury  to  the  various  witnesses. 

The  case  has  been  very  fully  argued  here,  but  after  due 
consideration  we  are  clear  that  we  can  not  interfere  with 
the  verdict  upon  the  main  question — the  validity  of  the  re- 
ceipt— nor  as  to  the  amount  allowed. 

A  reference  to  the  evidence  in  detail  would  require  con- 
siderable space  and  time,  would  serve  no  useful  purpose, 
and  would  only  make  more  conspicuous  the  record  of  an  un- 
fortunate controversv. 

Counsel  for  appellant  urges  that  the  court  erred  in  giv- 
ing, refusing  and  modifying  instructions.  No  exception  was 
taken  to  the  action  of  the  court  in  respect  to  instructions, 
except  the  refusal  to  instruct  the  jury  to  find  for  defendants. 

This  refusal  was  entirely  proper.  For  the  want  of  ex- 
ceptions taken  as  to  the  refusal  or  modification  of  other  in- 
structions asked  by  the  defense,  or  the  giving  of  those  for 
the  plaintiff,  we  can  not  notice  the  objections  now  urged 
in  that  behalf.  This  rule  is  so  familiar  that  no  authorities 
need  be  cited. 

The  judgment  will  be  affirmed. 


Rachel  L.  Farrow  v.  Daniel  Flatt,  Admr.5  etc. 

1.  Instructions  —  Singling  out  Portions  of  the  Evidence  to  be 
Scrutinized. — An  instruction  which  informs  the  jury  that  it  is  their 
•'duty  to  carefully  scrutinize  any  claim  or  set-off  presented  by  the  de- 
fendant," is  erroneous,  as  tending  to  lead  the  jury  to  discriminate  un- 
fairly against  the  set-off,  etc. 

2.  Set-off— Defendant  Not  Bound  to  Present — A  defendant  is  not 
bound  to  urge  his  claim  of  set-off  when  the  plaintiffs  demand  is  pre- 
sented, nor  even  when  he  is  sued  (in  a  court  of  record)  upon  it.  He  may 
bring  a  separate  suit  for  his  set-off,  or  he  may  use  it  as  a  cross-demand 
in  the  plaintiffs  action,  and  the  law  raises  no  implication  against  him, 
because  he  does  not  interpose  it  when  the  plaintiffs  demand  is  presented. 

.Assumpsit,  set-off,  etc.— Appeal  from  the  County  Court  of  Green 
County;  the  Hon.  John  C.  Bowman,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed 
November  15, 1805. 
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Henky  T.  Rainey,  attorney  for  appellant. 
H.  H.  Montgomery,  attorney  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

The  plaintiff  below  recovered  a  judgment  against  the  de- 
fendant for  $165.50,  for  a  balance  found  due  Wm.  R.  Bush- 
nell,  deceased,  of  whose  estate  the  plaintiff  was  administra- 
tor, from  which  the  present  appeal  is  prosecuted.  The 
principal  controversy  was  upon  the  set-off  interposed  by  de- 
fendant, all  of  which  was  rejected  by  the  jury.  The  evi- 
dence seems  to  be  quite  clear  that  in  February,  1893,  the 
defendant  sold  to  the  deceased  ten  head  of  hogs,  worth 
about  $106,  which  amount  was  to  be  credited  upon  the 
account.  An  effort,  not  very  successful,  was  made  to  im- 
peach the  veracity  of  the  witnesses,  sons  of  defendant,  upon 
whose  testimony  this  item  was  mainly  based.  The  jury 
were  induced  to  discredit  the  testimony,  however,  and  the 
item  was  disallowed  with  the  others  of  the  §et-off.  Certain 
checks,  amounting  to  something  over  forty-three  dollars,  all 
dated  subsequent  to  August  9,  1892,  the  date  of  the  alleged 
settlement,  were  also  disallowed.  It  was  suggested  as  to 
these,  that  they  were  not  a  proper  credit  upon  the  account 
in  the  suit,  because  they  were  given  to  Bushnell  in  his  capac- 
ity as  agent  for  a  railroad  company,  in  payment  of  freight, 
but  there  is  nothing  very  satisfactory  in  the  way  of  proof 
to  that  effect.  As  to  the  further  item  of  set-off,  that  of 
rents  on  the  rock  quarry  collected  by  Bushnell,  we  are  in- 
clined to  think  the  jury  were  justified  in  finding  that  for 
all  the  rock  quarried  after  August  9, 1892,  credit  was  given. 
If  the  settlement  made  that  day  was  correct,  it  is  probable 
that  there  is  no  sufficient  ground  of  complaint  as  to  this 
item  of  rents  for  the  rock  quarry,  but  we  think  the  evidence 
presented  quite  a  strong  case  for  the  defendant  as  to  the 
item  of  $106  for  hogs  sold  in  February,  1893,  and  a  case  of 
somewhat  less  force  as  to  the  item  of  checks.  The  verdict, 
which  was  for  the  amount  claimed,  was  reduced  by  remit- 
titur $55,  which,  of  course,  concedes  the  jury  had  erred  to 
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that  extent.  This  sum  does  not  correspond  with  either  of 
the  two  items  last  referred  to.  In  view  of  the  evidence 
upon  the  question  of  set-off,  it  was  important  that  the 
jury  should  be  accurately  instructed. 

At  the  instance  of  the  plaintiff  the  court  gave  the  follow- 
ing instruction : 

"  5.  The  court  instructs  you,  that  in  the  trial  of  this 
cause  it  is  your  duty  to  carefully  scrutinize  any  claim  or 
set-off  presented  by  the  defendant  against  the  estate  of  the 
deceased,  Bushnell,  and  if  you  believe  from  the  evidence 
that  in  his  lifetime  the  said  Bushnell  presented  to  the  de- 
fendant the  bill  and  account  sued  on  in  this  cause,  and 
demanded  the  payment  thereof,  and  that  the  defendant  at 
that  time,  or  at  any  other  time,  prior  to  the  death  of  the 
said  Bushnell,  never  presented  any  claim  for  set-off,  that 
such  fact,  if  proven,  may  be  considered  by  the  jury  in  de- 
termining whether  the  defendant  should  recover  such  set- 
off, or  any  part  thereof." 

No  reason  is  known  why  the  court  should  advise  the  jury 
to  carefully  scrutinize  the  set-off  of  the  defendant  more  than 
the  claim  of  the  plaintiff. 

Each  demand  should  stand  upon  its  merit,  and  should  be 
fairly  considered,  but  the  suggestion  here  contained  might, 
and  probably  did,  lead  the  jury  to  discriminate  unfairly 
against  the  set-off.  For  some  reason  they  discredited  testi- 
mony in  support  thereof,  which,  according  to  the  record, 
was  not  contradicted  or  impeached.  As  to  the  latter  clause 
of  the  instruction,  it  is  argued  there  is  no  evidence  that 
payment  of  this  bill  was  ever  demanded  by  the  deceased, 
which  seems  to  be  a  fair  statement,  in  view  of  the  proof, 
but  the  chief  objection  is  in  the  assumption  that  the  omis- 
sion by  the  defendant  then  to  set  up  her  counter-claim,  is 
evidence  against  its  validity,  to  which  the  attention  of  the 
jury  is  specially  directed. 

A  defendant  is  not  bound  to  urge  his  counter-claim  of 
set-off  when  the  bill  is  presented,  nor  even  when  he  is  sued 
upon  it.  He  may  bring  a  separate  suit  upon  it,  or  he  may 
use  it  as  a  cross-demand  in  the  plaintiff's  action.    The  law 
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does  not  raise  any  implication  against  him  because  he  does 
not  interpose  it  when  the  plaintiffs  demand  is  presented. 

He  may  not  know  until  he  has  time  to  examine  whether 
the  plaintiff  has  given  him  credit  for  all  his  counter-claims, 
especially  when  the  dealings  have  covered  a  considerable 
period,  and  where  there  are  numerous  items  on  each  side. 

This  instruction  was  manifestly  wrong  and  calculated  to 
prejudice  the  jury  against  the  set-off. 

Instruction  No.  4J,  which  advised  the  jury  that  the  re- 
ceipts presented  from  the  railroad  company  were  not  direct 
evidence  of  any  claim  against  the  estate,  was  also  wrong 
and  calculated  to  mislead  the  jury. 

In  connection  with  the  explanatory  oral  evidence  they 
were  competent,  and  tended  very  directly  to  show  how 
much  money  Bushnell  received  on  account  of  rents  from  the 
quarry. 

We  are  not  to  be  understood  as  indicating  that  the  evi- 
dence sufficiently  supports  all  the  items  in  the  plaintiffs  bill 
of  particulars,  or  that  all  matters  between  the  parties  up  to 
August  9,  1892,  were  settled  and  balanced,  as  is  the  plaint- 
iff's theory,  but  assuming  that  theory  to  be  correct  we  are 
not  satisfied  with  the  treatment  accorded  to  the  set-off. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Charles  Howell  v.  The  Trustees  of  the  Hethodist  Epis- 
copal Church. 

1.  Contracts— Parol  Evidence  Not  Admissible  to  Vary,  etc. — Parol 
evidence  is  not  admissible  to  change  the  terms  of  a  written   agreement. 

2.  Consideration— Failure  of— Contract  of  Subscription.  —A  person 
signing  a  subscription  list  for  the  erection  of  a  church  can  not  show  the 
failure  of  the  association  to  perform  a  contemporaneous  collateral  parol 
agreement  in  regard  to  the  location  of  the  church  as  a  failure  of  the 
consideration  of  the  contract  of  subscription. 

Assumpsit,  on  a  subscription  list.  Appeal  from  the  County  Court  of 
Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November 
15, 18)5. 
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Statement  of  the  Case. 

Assumpsit  by  appellee  against  appellant  upon  subscription 
paper  as  follows : 

Lovington,  III.,  Januaby  11,  1894. 

"We,  whose  names  do  hereafter  appear,  do  agree  to  pay  to 
the  trustees  of  the  M.  E.  Church,  of  Lovington,  Illinois,  or 
to  the  one  whom  they  may  appoint  to  receive  said  money, 
the  sum  set  opposite  our  respective  names,  for  the  pur- 
pose of  erecting  an  M.  E.  Church  in  Lovington,  Illinois, 
building  to  be  a  brick  structure  of  modern  church  archi- 
tecture. 

Said  money  to  be  paid  on  or  before  August  1,  1894. 

Julius  Bicknell $500  Pd. 

John  Poster. 300 

C.  Howell 300 

(Signed  also  by  a  number  of  other  persons.) 

Appellant  filed  general  issue  and  several  special  pleasi 

Demurrer  was  sustained  to  the  third,  fourth  and  ninth 
special  pleas  and  exception  saved.  Said  special  pleas  are 
as  follows : 

"  3.  And  for  a  further  plea  in  this  behalf,  the  defendant 
says  the  plaintiff  ought  not  to  have  its  aforesaid  action 
against  him,  the  defendant,  because  he  says,  that  the 
said  several  supposed  causes  of  action  in  the  two  counts 
of  said  declaration  mentioned  are  one  and  the  same  and 
not  different  causes  of  action.  And  defendant  avers 
that  the  supposed  instrument  in  writing  in  each  of  said 
counts  mentioned  was  signed  by  the  defendant  as  a  volun- 
tary act  on  his  part;  and  before  defendant  signed  said 
instrument  it  had  been  represented  to  him  by  the  plain  tiff 
that  the  church  contemplated  by  said  instrument  was  to  be 
built  on  a  lot  in  said  Lovington  then  owned  by  the  plaint- 
iff, and  on  which  an  old  church  building  owned  by  the  plaint- 
iff was  then  situated;  that  defendant,  relying  upon  said  rep- 
resentations as  to  the  said  site  on  which  said  new  church 
was  to  be  erected,  and  believing  the  same  to  be  true,  and 
for  no  other  consideration  whatever,  signed  said  instrument 
in  writing. 
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And  defendant  further  avers  that  the  plaintiff  did  not 
erect  the  church  building  contemplated  by  said  written  in- 
strument on  said  site  of  said  old  church,  but  on  the  contrary 
thereof,  the  plaintiff  erected  the  same  on  a  new  and  differ- 
ent site,  not  owned  by  the  plaintiff  at  the  time  the  defend- 
ant signed  said  instrument  in  writing.    - 

And  so  the  defendant  says  that  the  consideration  upon 
which  the  said  instrument  in  writing  was  signed  by  him  has 
wholly  failed.  And  this  the  defendant  is  ready  to  verify, 
etc.    Wherefore,  etc." 

4.  "And  for  further  plea  in  this  behalf  the  defendant  says 
the  plaintiff  ought  not  to  have  its  aforesaid  action  against 
him,  the  defendant,  because  he  says  that  the  said  several 
supposed  causes  of  action  in  said  two  counts  of  said  decla- 
ration mentioned  are  one  and  the  same,  and  not  different 
causes  of  action.  And  the  defendant  avers  that  the  said 
supposed  instrument  in  each  of  said  counts  mentioned  was 
signed  by  the  defendant  without  any  good  or  valuable  con- 
sideration therefor.  And  this  the  defendant  is  ready  to 
verify,  etc.    Wherefore,  etc." 

9.  "And  for  further  plea  in  this  behalf  to  the  said  third 
count  in  said  declaration  mentioned,  the  defendant,  by  his 
attorneys,  Crea  &  Ewing,  say^  actio  non,  because,  he  says, 
that  before  he  signed  said  instrument  it  had  been  represented 
to  him  by  the  plaintiff  that  the  church  contemplated  by 
said  instrument  was  to  be  built  on  a  lot  in  said  Lovington 
then  owned  by  the  plaintiff  on  which  an  old  church  building 
owned  by  the  plaintiff  was  then  situated;  that  defendant, 
relying  "upon  said*  representation  as  to  the  said  site  on 
which  said  new  church  was  to  be  erected,  and  believing  the 
same  to  be  true,  and  for  no  other  consideration  whatever, 
signed  said  instrument  in  writing. 

And  defendant  further  avers  that  the  plaintiff  did  not 
erect  the  church  building  contemplated  by  said  written 
instrument  on  said  site  of  said  old  church,  but  on  the  con- 
trary thereof  the  plaintiff  erected  the  same  on  a  new  and 
different  site,  not  owned  by  the  plaintiff  at  the  time  defend- 
ant signed  said  instrument  in  writing. 
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And  so  the  defendant  says  that  the  consideration  upon 
which  the  said  instrument  in  writing  was  signed  by  him  has 
wholly  failed.  And  this  defendant  is  willing  to  verify,  etc. 
Wherefore,  etc." 

The  appellant  offered,  as  admissible  under  the  general  issue, 
proof  of  alleged  statements  of  Rev.  Mr.  Brandon,  pastor  of 
the  congregation,  in  the  course  of  a  sermon,  $nd  of  other 
alleged  statements  when  the  subscription  paper  was  signed, 
as  to  the  proposed  site  of  the  church  building  set  out  in  the 
pleas,  but  the  court  rejected  such  testimony  and  the  appel- 
lant saved  exceptions. 

The  jury  returned  a  general  verdict  against  the  appellant 
for  the  amount  of  his  subscription,  and  a  special  finding  that 
appellant  did  not  revoke  his  subscription  before  the  trustees 
had  expended  money  or  incurred  indebtedness  in  the  prose- 
cution of  the  work  of  erecting  the  building. 

The  court  rendered  judgment  accordingly  and  appellant 
appealed. 

Crea  &  Ewing,  attorneys  for  appellant. 

John  R.  &  Walter  Eden,  attorneys  for  appellees. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  pleas  three  and  nine  purported  to  attack  the  considera- 
tion for  the  written  undertaking,  but  in  fact  sought  to  set 
up  m  defense  an  alleged  verbal  condition  of  the  contract  in 
writing.  The  supposed  failure  of  consideration  is  based 
wholly  upon  such  alleged  verbal  condition. 

It  is  a  general  elementary  rule  that  parol  evidence  is  not 
admissible  to  change  the  terms  of  a  written  agreement,  and, 
though  there  are  exceptions  to  the  rule,  we  see  nothing  in  the 
case  at  bar  to  bring  it  within  any  such  exceptions. 

In  Trustees  v.  Hepley,  28  111.  App.  630,  parol  evidence  was 
admitted  without  objection  and  the  point  was  not  mooted  in 
the  Circuit  or  Appellate  Court. 

In  Hall  v.  Berry,  78  111.  161,  the  action  was  by  a  surety 
who  had  paid  a  note  of  the  principal  against  a  co-surety,  and 
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statements  made  by  the  principal  to  the  sureties  when  their 
signatures  were  obtained  to  the  note,  were  admitted  in  evi- 
dence, because,  as  the  court  expressly  states,  under  tjie  pecul- 
iar facts  of  the  case  the  plaintiff  was  deemed  to  occupy  the 
same  position  as  the  payer  of  the  note. 

In  Churet  v.  Sweeny,  52  N.  W.  Eep.  546,  there  was  no 
written  evidence  of  the  subscription  or  contributions  and  no 
reason  why  parol  testimony  should  not  be  received. 

The  other  authorities  cited  by  counsel  are  but  declaratory 
of  the  doctrine  that  a  writing  which  is  but  in  part  perform- 
ance of  a  verbal  agreement  does  not  render  inadmissible 
parol  testimony  of  the  terms  of  the  agreement. 

Plea  No.  4  was  not  good  as  against  the  averment  in  the 
declaration  that  the  plaintiff,  upon  the  faith  of  the  subscrip- 
tion, had  erected  and  completed  a  church  building  in  accord- 
ance with  the  terms  of  the  subscription. 

The  jury  found  specially  that  the  appellant  did  not  revoke 
his  subscription,  and  counsel  say  that  as  there  was  a  conflict 
of  evidence  upon  the  point  they  do  not  ask  a  review  of  that 
finding. 

It  is  therefore  not  important  to  determine  whether  the 
court  ruled  correctly  in  passing  upon  instructions  designed 
to  advise  the  jury  as  to  the  effect  of  a  revocation. 

The  other  instructions  complained  of  are  in  harmony  with 
the  action  of  the  court  in  sustaining  the  demurrer  to  pleas 
Nos.  3  and  9. 

The  judgment  must  be  and  is  affirmed. 


Anthony  Wright  v.  Jobe  Mahoney. 

1.  Forcible  Detainer— Right  of  Owner  to  Enter  and  Distrain  Ani- 
mals of  the  Defendant  Pending  Suit. — It  is  unlawful  under  the  statutes 
of  forcible  entry  and  detainer  for  the  owner,  pending  a  suit,  to  enter  upon 
the  premises  in  the  actual  possession  of  his  tenant,  for  the  purpose  of 
seizing  and  removing  animals  of  the  tenant.  Such  an  entry  is  a  trespass 
even  though  the  tenant  is  wrongfully  holding  over. 

3.    Statutes — Construction  of. — Pending  forcible  detainer  proceed- 


12t>  Appellate  Courts  op  Illinois, 

Vol.  61.]  Wright  v.  Mahoney. 

ing8  Sec.  21, Chap.  54,  R. S.,  entitled  "Fences,"  does  not  authorize  the 
owner  to  distrain  animals  belonging  to  the  occupier. 

8.    Appellate  Court  Practice— Objections  Not  Made  in  the  Court 
Below. — Where  improper  evidence  upon  the  question  of  damages  in  a 
replevin  suit  was  not  objected  to,  nor  was  the  court  .asked  to  withdraw  * 
it,  or  to  instruct  the  jury  as  to  the  true  measure  of  damages,  or  to  grant 
a  new  trial,  the  matter  can  not  be  considered  in  the  Appellate  Court. 

Replevin. — Appeal  from  the  County  Court  of  Moultrie  County;  the 
Hon.  Isaac  Hudson,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Affirmed.    Opinion  filed  November  15, 1805. 

Statement  of  the  Case. 

Mahoney  was  in  possession  of  a  farm  as  tenant  of  Wright. 

The  latter  contended  the  time  of  the  tenancy  had  expired, 

and  on  the  5th  day  of  March,  1894,  brought  forcible  detainer 

to  recover  possession. 

-The  cause  was  set  for  hearing  on  the  10th  day  of  March. 

On  the  7th  day  of  March  a  cow  belonging  to  Mahoney, 
which  was  being  pastured  in  one  of  the  fields  of  the  farm, 
was  seized  by  Wright  and  removed  from  the  farm  and 
held  by  him  under  authority  alleged  to  be  given  in  such 
cases  by  See  21,  Chap.  54,  R.  S.,  entitled  "  Fences,"  provid- 
ing for  the  restraint  of  animal  damage  feasant. 

Mahoney  brought  replevin,  prevailed,  and  was  awarded 
$15  damages,  and  Wright  appealed. 

The  cow  was  taken  March  7th,  and  returned  by  the  officer 
March  10th. 

W.  H.  Whitaker,  attorney  for  appellant. 

Meeker  &  Meeker,  attorneys  for  appellee,  contended 
that  the  statute  of  forcible  entry  and  detainer,  not  in  terms, 
but  by  necessary  construction,  forbids  a  forcible  entry  even 
by  the  owner  upon  the  actual  possession  of  another.  Such 
entry  therefore  is  unlawful,  and  if  unlawful  it  is  a  trespass. 
Reeder  et  al.  v.  Purdy  et  al.,  41  111.  284.  The  owner  in  fee 
of  land  has  no  right  to  make  a  forcible  entry  on  a  tenant 
holding  over,  or  upon  a  person  wrongfully  in  the  possession. 
Farwell  v.  Warren,  51  111.  467;  Wilder  v.  House,  48  111.  279; 
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Dearlove  v.  Henderson,  70  111.  251;  Westcott  v.  Arbuckle, 
12  111.  App.  577. 

Mb.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  principal  question  here  presented  is  whether  Wright 
was  authorized  to  seize  the  cow  "  damage  feasant" 

We  think  he  was  not. 

He  was  the  owner,  but  Mahoney  was  in  possession  of  the 
f  Arm,  by  peaceable  entry  as  his  tenant,  and  an  action  was 
pending  to  determine  whether  the  right  of  occupancy  had 
expired. 

Under  such  circumstances  Sec.  21,  Chap.  54,  R.  S.,  does 
not  invest  an  "  owner "  with  authority  to  distrain  animals 
belonging  to  the  "  occupier." 

It  was  unlawful  under  the  statute  of  forcible  entry  and 
detainer  for  the  owner  in  the  case  at  bar  to  enter  upon 
premises  in  the  actual  possession  of  the  "  occupier,"  his  ten- 
ant, for  the  purpose  of  seizing  and  removing  from  the  prem- 
ises animals  of  the  latter.  Being  unlawful,  such  entry  was 
a  trespass,  even  though  the  tenant  was  holding  over  wrong- 
fully. Eeeder  v.  Purdy,  41  111.  284;  Farwell  v.  Warren,  51 
111.  467. 

Section  21  aforesaid  can  not  be  construed  to  authorize  the 
commission  of  a  trespass. 

The  cow  was,  therefore,  wrongfully  in  the  possession  of 
Wright  and  was  properly  restored  to  its  owner  by  the  judg- 
ment in  replevin. 

Whether  the  tenant  was  rightfully  in  possession  of  the 
farm,  under  the  terms  of  lease,  was  unimportant. 

He  had  actual  possession,  and  the  statute  of  forcible  entry 
and  detainer  forbade  forcible  interference  therewith. 

Hence  the  court  properly  rejected  evidence  relating  to  the 
terms  and  conditions  of  the  contract  under  which  the  ten- 
ant obtained  possession  of  the  farm. 

The  evidence  upon  which  the  award  of  damages  was  made 
in  the  main  was  incompetent. 

But  it  was  not  objected  to,  nor  was  the  court  asked  to 
withdraw  it,  or  to  instruct  the  jury  as  to  the  true  measure 
of  damages,  or  to  grant  a  new  trial  for  that  reason. 
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We  are  without  power  to  consider  objections  that  might 
have  been,  but  were  not,  made,  and  which  might  have  been 
obviated  in  the  lower  court  had  they  been  made. 

The  judgment  is  affirmed. 


William   W.  Conard,  for  the  use,  etc.,  v.  Isaac    W. 

Ehrman. 

9 

%  1.  Attachment— Const ruction  of  Forthcoming  Bonds. — The  fair  con- 
struction to  be  put  upon  a  forthcoming  bond  in  attachment  suite  pending 
before  a  justice  of  the  peace,  providing  "  if  said  suits,  or  either  of  them, 
should  be  decided  in  favor  of  the  plaintiff  therein  on  the  question  of  the 
title,  ownership  or  right  of  possession  of  said  goods,  and  such  decision 
or  decisions  should  not  be  appealed  from,  then  the  said  goods  should  be 
forthcoming  to  answer  the  judgment  of  the  court  in  such  suit  or  suits, 
and  in  that  event  the  obligation  should  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect,"  is  that  when  a  final  adjudication  of  the 
controversy  was  obtained  in  favor  of  the  plaintiff  the  goods  were  to  be 
forthcoming  to  answer  the  judgment  of  the  court,  no  matter  whether 
such  final  adjudication  was  obtained  in  the  Justice  Court  or  in  the  Cir- 
cuit Court  on  appeaL 

2.  Pleading — Sufficiency  of  Declaration  on  a  Forthcoming  Bond.— 
A  declaration  upon  a  forthcoming  bond  in  attachment,  which  follows  the 
recitals  of  the  bond  that  the  goods  were  in  possession  of  the  defendants, 
and  that  they  desired  to  retain  the  same  until,  etc.,  when  they  would 
produce  them  to  answer  the  judgment,  and  avers  that  the  goods  were 
not  forthcoming,  shows  with  sufficient  clearness  that  the  parties  who 
were  in  possession  of  the  goods,  and  who  wished  to  retain  them,  and  who 
undertook  to  produce  them  in  the  event  named,  failed  to  keep  their 
obligation. 

Debt  on  a  Forthcoming  Bond.— Error  to  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed 
November  15,  1895. 

Statement  op  the  Case. 

This  was  an  action  of  debt  on  the  following  instrument : 

"  Know  all  men  by  these  presents  that  we,  Jacob  Ast  and 

Jacob  Koren  of  the  city  of  Decatur,  Illinois,  and  Isaac  W. 
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Ehrman,  of  the  same  residence,  are  held  and  firmly  bound 
unto  W.  W.  Conard,  a  constable,  etc.,  etc.,  in  the  penal  sum 
of  $309.28,  for  the  payment  of  which,  etc.,  etc. 

*'  The  condition  of  the  above  obligation  is  such  that 
whereas,  three  attachment  writs  have  been  issued  by  W.  W. 
Peddicord,  a  justice  of  the  peace  of  said  county  (here  giv- 
ing the  names  of  the  creditors  and  amount  of  claim  made 
by  each,  with  the  date  of  issue),  all  directed  against  the  per- 
sonal property  of  one  Asher  Eitter,  by  virtue  of  which  said 
Conard,  as  such  constable,  has  levied  on  the  following  de- 
scribed goods  and  chattels  (here  follows  the  description),  said 
goods  having  been  taken  on  said  attachment  writs  as  the 
property  of  said  Asher  Bitter,  defendant  in  said  attach- 
ment suits,  as  claimed  by  plaintiffs,  said  property  having 
been  found  in  the  possession  of  said  Jacob  Ast  and  Jacob 
Koren,  partners  in  business  under  the  firm  name  of  J.  Ast 
&  Co.,  in  said  city  of  Decatur;  *  *  *  and  the  said  J. 
Ast  &  Co.  desiring  to  retain  possession  of  said  goods  dur- 
ing the  pending  of  said  attachment  suits,  and  until  the  same 
are  finally  decided,  determined  and  disposed  of,  now,  there- 
fore, if  said  suits,  or  either  of  them,  shall  be  decided  in 
favor  of  the  plaintiffs  therein  on  the  question  of  the  title, 
ownership  or  right  to  possession  of  said  goods,  and  suoh  de- 
cision or  decisions  shall  not  be  appealed  from,  then  the  said 
goods  shall  be  forthcoming  to  answer  the  judgment  of  the 
court  in  such  suit  or  suits.  And  in  that  event  this  obliga- 
tion shall  be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect." 

The  declaration  averred  that  the  venue  was  changed 
from  Justice  Peddicord  to  Justice  Hammer,  of  the  same 
county,  and  such  proceedings  were  had  that  the  suits  were 
dismissed  for  want  of  prosecution,  from  which  judgments  of 
dismissal  appeals  were  presented  to  the  Circuit  Court  by 
said  plaintiff,  and  such  proceedings  were  there  had  that  said 
attachments  were  sustained  and  judgments  rendered  accord- 
ingly in  favor  of  the  plaintiffs  for  the  amounts  respectively 
claimed  by  them,  with  orders,  for  special  executions  against 
the  goods  mentioned  in  said  bonds,  which  said  judgments 
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were  not  appealed  from  by  either  the  said  Hitter,  Ast  or 
Koren,  and  that  said  goods  were  not  forthcoming  to  answer 
the  said  special  executions  which  were  duly  issued. 

The  Circuit  Court  sustained  a  demurrer  to  the  declara- 
tion and  rendered  judgment  against  the  plaintiff  for  costs, 
upon  which  the  present  writ  of  error  is  prosecuted. 

W.  C.  Johns,  attorney  for  plaintiff  in  error. 

Buckingham  &  Schboll,  attorneys  for  defendant  in  error. 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Coubt. 

It  is  argued  by  defendant  in  error  that  by  the  condition 
of  the  bond  the  obligors  were  bound  to  produce  the  goods  in 
the  event  only  that  said  suits  should  be  decided  in  favor  of 
the  plaintiffs  by  the  justice  of  the  peace,  and  such  judg- 
ments not  appealed  from  by  the  obligors,  and  therefore,  as 
the  suits  were  decided  by  the  justice  against  the  plaintiffs, 
their  appeal  to  the  Circuit  Court  and  the  judgment  of  that 
court  in  their  favor,  from  which  no  further  appeal  was  pros- 
ecuted by  either  party,  imposed  no  liability  for  not  produc- 
ing the  goods  to  answer  the  special  executions. 

We  can  not  accept  this  view.  The  express  object  of  giv- 
'  ing  the  bond  was  to  enable  Ast  &  Koren  "  to  retain  posses- 
sion of  said  goods  during  the  pendency  of  said  attachment 
suits  and  until  the  same  are  finally  decided,  determined  and 
disposed  of,"  and  then  it  was  provided  that  if  said  suits,  or 
either  of  them,  should  be  decided  in  favor  of  the  plaintiffs 
therein  on  the  question  of  the  title,  ownership  or  right  to 
possession  of  said  goods,  and  such  decision  or  decisions 
should  not  be  appealed  from,  then  the  goods  should  be  forth- 
coming to  answer  the  judgment  of  the  court  in  such  suit  or 
suits. 

The  construction  contended  for,  limits  the  parties  to  the 
judgment  otthe  justice  of  the  peace,  and  not  only  so,  but  to 
a  judgment  in  favor  of  the  plaintiffs  not  appealed  from. 

Manifestly  the  parties  contemplated  a  final  decision,  de- 
termination and  disposition  of  the  controversy,  and  when 
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such  final  adjudication  was  obtained  in  favor  of  plaintiffs 
the  goods  were  to  be  forthcoming  to  answer  the  judgment 
of  the  court,  and  this  is  the  only  fair  construction  to  be 
placed  upon  the  condition  when  the  whole  is  considered. 

It  is  further  argued  that  the  declaration  does  not  aver 
that  Ast  &  Koren  did  retain  possession  of  the  goods  pend- 
ing the  suit.  The  bond  recited  that  the  goods  were  in  their 
possession  and  that  they  desired  to  retain  the  same  until, 
etc.,  when  they  would  produce  them  to  answer  the  judg- 
ment. The  declaration  followed  these  recitals  and  averred 
that  the  goods  were  not  forthcoming  when  required.  Thus 
it  is  shown,  with  sufficient  clearness,  that  the  parties  who 
were  in  possession  of  the  goods,  and  who  wished  to  retain 
them,  and  who  undertook  to  produce  them  in  the  event 
named,  failed  to  keep  their  obligation. 

Nothing  further  is  necessarv. 

We  are  of  opinion  the  declaration  disclosed  a  cause  of  ac- 
tion and  that  it  was  error  to  sustain  the  demurrer. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Trustees  of  Schools  v.  The  People  ex  rel.  Updike. 

1 .  High  Schools — Construction  of  tlie  Sta tute.  —The  proper  construc- 
tion of  the  last  clause  of  Par.  67,  Chap.  122,  R.  8.,  entitled  "Schools," 
providing  "that  whenever  a  city  of  not  less  than  1,000  and  not  more 
than  100,000  inhabitants  lies  within  two  or  more  townships,  then  that 
township  in  which  a  majority  of  the  inhabitants  of  said  city  reside  shall, 
together  with  said  city,  constitute  a  school  township  under  this  act  for 
high  school  purposes,"  is  that  so  much  of  the  city  as  is  outside  of  the 
township  in  which  a  majority  of  the  inhabitants  reside  shall  be  attached 
to  that  township,  and  such  township  so  enlarged  shall  constitute  a  school 
township  for  high  school  purposes. 

2.  Same— Special  Statutes  (Municipal  Charters)  and  the  General 
Law. — The  special  provisions  of  the  charter  of  Litchfield  (Private  Laws, 
1861,  748),  by  which  the  city  is  erected  into  a  school  district  as  well  as  a 
school  township,  do  not  prevent  the  operation  of  the  general  statutes 
relating  to  high  schools.    (R.  S.,  Chap.  122,  Sec.  67.) 

8.  Statutes—  Construction  of  School  Township.— The  term  "school 
township,"  as  used  in  the  first  clause  of  Sec.  67,  Chap.  122,  R.  S.,  refers 
to  a  congressional  township. 
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4.  School  Elections— Not  Rendered  Void  by  Reason  of  Irregtdari- 
ties  in  the  Petition. — The  fact  that  a  petition  for  an  election  called  for 
the  purpose  of  voting  for  or  against  a  high  school  is  addressed  to  proper 
person  by  wrong  official  title,  does  not  invalidate  the  election. 

Petition  for  Mandamus.— Appeal  from  the  Circuit  Court  of  Mont- 
gomery County;  the  Hon.  Robert B.  Shirley,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  Novem- 
ber 15, 1895. 

Rinaxer  &  Rinaker,  attorney^  for  appellants. 

James  M.  Truitt,  attorney  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  petition  for  mandamus  to  compel  appellants  to 
canvas  and  declare  the  result  of  an  election  upon  the  question 
of  establishing  a  high  school.  The  judgment  was  against 
appellants  and  according  to  the  prayer  of  the  petition. 

The  first  question  is  whether  the  case  is  within  Par.  67, 
Ghap.  122  R.  S.  (Hurd's  Ed.),  p.  1292. 

That  section  provides  that  upon  the  petition  of  not  less 
than  fifty  voters  of  any  school  township  filed  with  the  town- 
ship treasurer  *  *  *  he  shall  notify  the  voters  of  an 
election  for  or  against  township  high  school,  *  *  * 
and  "  that  when  any  city  in  this  State  having  a  population 
of  not  less  than  one  thousand  and  not  over  one  hundred 
thousand  inhabitants  lies  within  two  or  more  townships, 
then  that  township  in  which  a  majority  of  the  inhabitants 
of  said  city  reside  shall,  together  with  said  city,  constitute 
a  school  township  under  this  act  for  high  school  purposes." 

The  proper  construction  of  this  last  clause  is  that  so  much 
of  the  city  as  is  outside  of  the  township  in  which  a  major- 
ity of  the  inhabitants  of  said  citv  reside  shall  be  attached  to 
that  township,  and  such  township,  so  enlarged,  shall  consti- 
tute a  school  township  for  high  school  purposes. 

The  city  of  Litchfield  is  partly  within  township  9  and 
partly  within  township  8,  the  majority  of  the  inhabitants 
resding  within  9,  and  thus  is  presented  very  clearly,  as  we 
think,  a  case  within  the  letter  and  purpose  of  the  statute. 
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It  is  argued,  however,  that  by  the  charter  of  the  city  the 
territory  thereof  is  erected  into  a  school  township  as  well  as 
a  school  district,  and  therefore  the  statute  is  inapplicable. 
Without  stating  in  detail  the  various  provisions  of  the 
charter  relative  to  this  matter,  it  is  enough  to  say  that 
in  effect  the  city  was  made  a  school  district,  and  that  some 
of  the  characteristics  of  a  school  township  are  added,  but  at 
most  it  could  be  called  a  quasi  township  only. 

We  see  no  reason  why  these  special  provisions  of  the 
charter  should  prevent  the  operation  of  the  general  statute. 
Indeed,  it  might  be  granted  that  a  township  for  peculiar 
purposes  was  thareby  constituted,  and  yet  the  territory 
thereby  included  might  be  attached  to  other  territory  in 
order  to  constitute  a  school  township  for  high  school 
purposes. 

Evidently  the  term  "school  township,"  as  used  in  the  first 
clause  of  the  section,  refers  to  a  congressional  township, 
which,  by  the  express  provision  of  section  30,  is  a  township 
for  school  purposes. 

The  result  is,  that  so  much  of  the  city  as  lies  in  township 
8  is  attached  to  township  9,  and  the  latter  as  thus  aug- 
mented is  to  be  considered  a  township  for  high  school  pur- 
poses. It  was  proper,  then,  to  addie>s  the  petition  to  the 
treasurer  of  township  9,  and  upon  such  petition  being  duly 
presented  to  him,  it  was  his  duty  to  call  the  election  which 
was  to  be  conducted  by  the  trustees  of  that  township,  and  of 
course  it  would  in  such  case  be  their  duty  to  canvass  and 
declare  the  result  of  the  election. 

It  is  argued,  however,  that  no  such  petition  was  presented, 
the  objection  being  that  it  was  addressed  to  J.  T.  Ogle,  styling 
him  treasurer  of  North  Litchfield  Township.  He  was  in  fact 
the  township  treasurer  of  township  9,  and  as  such  he  called 
the  election.  North  Litchfield  Township  is  the  name  given 
to  township  9  under  township  organization,  and  it  describes 
and  includes  the  precise  territory  included  in  9  as  a  con- 
gressional township. 

North  Litchfield  Township  has  no  treasurer,  and  the  de- 
scription of  the  office  held  by  Ogle  was  inapt  and  inaccu- 
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rate.  There  was  but  one  office  of  treasurer  for  the  territory 
embraced  in  township  9,  and  Ogle  held  that  office. 

The  petition  by  its  terms  very  clearly  called  upon  him  to 
exercise  his  functions  as  township  treasurer  for  school  pur- 
poses, and  very  clearly  indicated  that  he  was  addressed  in 
that  capacity  and  no  other. 

In  our  opinion  it  would  be  unduly  technical  to  hold  the 
petition  vitiated  by  this  misdescription.  No  other  objec- 
tions are  urged. 

The  judgment  will  be  affirmed. 


Tracy  Kingman  t.  Carrie  Kingman. 

1.  Equity  Practice— BUls  to  Impeach  Former  Decrees.— -The  fraud 
for  which  a  former  decree  may  be  impeached,  must  be  in  respect  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant  and  the  like. 

2.  Same — BUls  of  Bevieia.—A  bill  for  review  must  proceed  first  upon 
error  of  law  apparent  on  the  face  of  the  decree,  or  second,  upon  newly 
discovered  evidence.  In  the  latter  case,  leave  must  be  obtained  to  file 
the  bill,  and  the  party  asking  it  must  pay  the  costs  of  the  first  case  and 
perform  the  decree,  unless  to  do  so  would  extinguish  some  right. 

In  Equity. — Bill  to  impeach  a  decree.  Error  to  the  Circuit  Court  of 
Coles  County;  the  Hon.  Ferdinand  Book  Walter,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15,  1895. 

H.  J.  Hamlin,  H.  S.  Clark  and  J.  F.  Hughes,  attorneys 
for  plaintiff  in  error. 

James  W.  Craig  and  Charles  Bennett,  attorneys  for  de- 
fendant in  error,  contended  that  where  the  party  knew  every 
fact  which  he  proposed  to  introduce  as  a  defense,  and  per- 
mitted a  decree  pro  confesso  to  go  against  him,  he  will  not 
be  allowed  to  file  a  bill  of  review,  although  the  petitioner  for 
leave  alleges  that  at  the  time  decree  was  rendered  he  was 
unable  to  call  witnesses  by  whom  he  could  prove  such  fact, 
and  that  since  the  rendition  of  such  decree,  he  had  dis- 
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covered  the  witnesses  by  whom  he  could  make  the  proof. 
McDaniel  v.  James,  23  III.  408. 

A  petition  must  be  presented  to  the  court  for  leave  to  file 
a  bill  of  review  on  question  of  fact.  Livingston  v.  Hubbs, 
third  Johnson's  Chancery,  126;  Ordinance  No.  1,  of  Lord 
Bacon's  Ordinances,  Barton's  Suit  in  Equity,  page  193. 

Where  a  bill  is  not  sworn  to  and  not  accompanied  by  any 
sworn  petition,  the  leave  can  not  properly  be  granted  to  file 
a  bill,  and  it  should  be  dismissed.  Sanford  v.  Haines,  71 
Michigan  116, 

A  petition  must  be  verified  by  affidavit.  Livingston  v. 
Hubbs,  third  Johnson's  Chancery,  126;  Ordinance  No.  1  of 
Lord  Bacon's  Ordinances;  Barton's  Suit  in  Equity,  page  193: 

It  must  state  that  the  new  evidence  has  come  to  light 
after  the  decree,  and  could  not  possibly  have  been  used  at 
the  time  the  decree  passed.  Livingston  v.  Hubbs,  third 
Johnson's  Chancery,  126,  or  as  said  in  Ordinance  No.  1 : 
"  Upon  new  proof  that  is  come  to  light  after  decree  made, 
and  could  not  possibly  have  been  used  at  the  time  decree 
passed." 

That  the  petitioner  complied  with  the  decree — that  is,  in 
this  case,  paid  the  costs.  Kuttner  v.  Haines,  135  111.  385; 
Ordinance  No.  3  of  Lord  Bacon's  Ordinances;  Barton's  Suit 
in  Equity,  193. 

The  bill  should  allege  that  leave  was  granted  to  file  the 
same.  Second  Daniell's  Chancery,  1578,  or  as  said  in  Ordi- 
nance No.  1 :  "  A  bill  of  review  may  be  grounded  by  special 
license  of  the  court  and  not  otherwise."  Barton's  Suit  in 
Equity,  page  193. 

Where  leave  to  file  has  not  been  given,  a  motion  to  dis- 
miss is  the  proper  motion.    Second  Daniell's  Chancery,  1579. 

Where  the  costs  have  not  been  paid,  a  motion  to  dismiss 
is  the  proper  motion.    Kuttner  v.  Haines,  135  111.  385. 

Where  the  bill  does  not  set  out  a  full  and  complete  copy 
of  the  bill  and  answer,  if  one,  and  decree  sought  to  be  ex- 
amined, the  motion  to  dismiss  is  the  proper  motion.  Kutt- 
ner v.  Haines,  135  111.  385. 

A  bill  to  impeach .  decree  for  false  evidence  will  not  be 
entertained.    Greene  v.  Greene,  2  Gray,  361. 
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Fraud  which  gives  the  court  colorable  jurisdiction  over 
the  defendant's  person  can  be  reviewed  by  the  bill  in  the 
nature  of  a  bill  of  review,  but  fraud  in  obtaining  the  decree 
by  false  evidence  can  not  be  impeached  by  a  bill  of  review. 
Burton  v.  Perry,  146  111.  102. 

Me.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  is  a  writ  of  error  to  reverse  a  decree  dismissing  *a  bill 
in  chancery: 

The  scope  of  the  bill  was  to  impeach  a  decree  of  divorce 
because  it  was  obtained  upon*  false  testimony. 

The  complainant  was  duly  served  as  a  defendant  in  the 
divorce  case,  but  did  not  appear.  A  default  was  entered, 
evidence  was  heard,  and  a  decree  passed  according  to  the 
prayer  of  the  bill. 

The  allegation  now  made,  that  the  testimony  offered  and 
upon  which  that  decree  was  entered  was  false,  is  not  suffi- 
cient to  support  the  bill. 

The  fraud  for  which  a  former  decree  may  be  impeached 
must  be  in  respect  to  the  jurisdiction  of  the  court  over  the 
person  of  defendant  and  the  like,  but  there  would  be  no  end 
of  litigation  if  a  part}*  were  permitted  to  ignore  a  summons 
to  appear  as  a  defendant,  suffer  a  default,  and  afterward  file 
an  original  bill  to  impeach  the  decree  on  the  ground  that  it 
was  based  upon  false  testimony. 

It  was  his  duty  to  appear  and  make  his  defense. 

According  to  his  own  showing  the  decree  would  not  have 
been  rendered  if  he  had  used  proper  diligence  and  care  to 
defend.  Burton  v.  Perry,  146  111.  102;  Greene  v.  Greene, 
2  Gray  36  L. 

The  bill  is  not  a  bill  for  review.  Such  a  bill  must  proceed 
upon,^ro$,  error  of  law  apparent  on  the  face  of  the  decree, 
or,  second)  newly  discovered  evidence.  In  the  latter  case 
leave  must  be  obtained  to  file  the  bill  and  the  party  asking  it 
must  pay  the  costs  of  the  first  case  and  perform  the  decree 
unless  to  do  so  would  extinguish  some  right.  Griggs  v.  Gear, 
8  Gilm.  2. 

Here  it  is  not  averred  that  there  was  error  of  law,  or  that 
there  was  newly  discovered  evidence* 
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A  motion  was  made  to  dismiss  the  bill — upon  the  view, 
probably,  that  it  was  a  bill  of  review — because  it  was  filed 
without  leave  and  did  not  show  payment  of  costs,  etc. 

It  appears  that  the  court  heard  arguments  as  to  the  suffi- 
ciency of  the  bill,  treating  the  motion  as  a  demurrer,  and, 
upon  consideration,  held  the  bill  bad  and  dismissed  it. 

It  is  now  urged  that  this  practice  was  irregular  and  is 
ground  for  reversal. 

As  is  to  be  inferred  from  the  record,  the  course  so  adopted 
informally  was  not  objected  to,  and  was,  no  doubt,  by  con- 
sent, for  the  sake  of  time  and  convenience. 

The  bill 'was  clearly  bad  and  the  decree  dismissing  it 
ought  not  to  be  reversed  because  of  this  mere  informality. 


W.  S.  Honn  v.  W.  0.  Pinnell. 


61      137 
Jtt^369 

1.  Limitations — New  Promise — When  to  be  in  Writing.  —Under  the  61  137 
present  statute  of  limitations,  the  new  promise  to  revive  a  debt,  barred;  (110  *405 
must  be  in  writing. 

2.  Same — What  Amounts  to  a  New  Promise. — The  court  finds  the  cor- 
respondence stated  in  the  opinion  a  clear  and  unequivocal  acknowledg- 
ment of  the  debt. 

Assumpsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of  Edgar 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed 
November  15, 1895. 

Statement  of  the  Case. 

The  action  below  was  assumpsit  to  recover  upon  a  note 
given  by  W.  K.  Pinnell^  and  Willis  O.  Pinnell,  the  appellee, 
to  appellant's  intestate. 

The  defense  was  the  bar  of  statute  of  limitations,  to  which 
plaintiff  replied  a  new  promise  in  writing. 

In  support  of  the  alleged  new  promise  three  letters  signed 
by  the  appellee,  and  hereafter  set  forth,  were  introduced. 

The  first  of  these  was  in  answer  to  letters  from  the 
appellant  administrator,  in  one  of  which  the  administrator 
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informed  the  appellee  that  he  had  been  appointed  adminis- 
trator, etc.,  and  held  a  note  against  him  and  W.  K.  Pinnell; 
that  W.  K.  was  insolvent,  and  that  payment  was  expected 
and  demanded  of  him,  the  appellee.  A  fall  statement  of 
the  amounts,  date  of  note,  rate  of  interest,  credits  and  of 
balance  due,  was  inclosed  by  the  administrator. 

In  reply,  appellee  wrote  as  follows : 

Paris,  111.,  Nov.  29,  1893. 

W.  S.  Honn  :  I  received  two  letters  from  you  and  have 
failed  to  answer  until  now.  After  I  received  the  first  I  was 
so  completely  surprised  that  I  did  not  know  what  to  write. 
I  was  aware  of  the  W.  F.  Bover  note,  for  I  received  notice 
annually  about  the  interest.  I  understood  from  W.  R.  Pin- 
nell that  the  noje  he  gave  was  paid;  he  may  not  have  told 
me  so  in  so  many  words,  but  that  was  his  intention  when  he 
sold  out  in  Edgar,  and  not  receiving  any  word  from  your 
father  in  regard  to  the  interest,  took  it  for  granted  the  note 
was  paid,  but  all  of  this  cuts  no  figure  in  the  matter  now. 
I  do  not  want  pressing  at  this  time  as  times  are  hard  and 
I  have  made  no  provision  for  the  payment  of  these  matters 
but  know  that  I  had  to  see  them  paid. 

Yours, 

W.  O.  Pinnell. 

P.  S.  I  have  been  slow  to  answer  on  account  of  corre- 
sponding with  W.  R.  Pinnell." 

The  appellant  replied,  proffering  to  extend  the  time  of 
payment  and  inclosing  a  note  ready  for  the  signature  of 
appellee,  in  accordance  with  his  proposition. 
To  this  appellee  replied  as  follows : 

"  Paris,  III.,  Edgar  County,  Dec.  14th,  1893. 
W.  S.  Honn  : 

I  received  your  letter  in  regard  to  the  W.  R.  Pinnell  note. 
That  your  proposition  is  as  liberal  as  I  could  expect,  and  if 
it  does  not  make  any  difference  with  you,  I  will  not  send 
you  the  note  for  a  while,  as  I  want  to  collect  enough  to  pay 
it,  if  I  can;  if  I  find  I  can  not  without  pressing  those  that 
owe  me,  I  will  let  it  run  a  short  time. 

Yours, 

W.  O.  Pinnell." 
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In  reply  to  a  letter  from  appellant,  administrator,  saying 
now  note  had  not  been  received  and  urging  prompt  action, 
appellee  answered  as  follows : 

"  Paris,  III.,  Edgar  County,  Jan.  16, 1894, 
W.  S.  Honn,  Ashmore : 

Yours  received  several  days  ago.  and  have  failed  to  attend 
to  the  matter,  for  the  reason  that  I  have  put  the  note  away 
and  I  have  forgotten  where  I  put  it.  I  can  not  find  it;  you 
will  please  make  out  another  one  with  statement  as  before. 
I  am  sorry  to  put  you  to  so  much  trouble  for  my  accommo- 
dation. 

W.  O.  Pinnell." 

The  Circuit  Court  rendered  judgment  for  the  defendant, 
and  the  administrator  appealed. 

George  A.  Van.  Dyke  and  Dundas  &  O'Hair,  attorneys 
for  plaintiff  in  error. 

Henry  Tanner  and  H.  Van  Sellar,  attorneys  for  defend- 
ant in  error. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the  Court. 

The  change  effected  by  the  enactment  of  our  present 
statute  is  to  require  the  promise  to  be  reduced  to  wrking. 
Prior  thereto  a  verbal  promise  was  sufficient. 

Any  statement  verbally  made  which  would  formerly  have 
operated  to  revive  a  note,  will  have  the  like  effect  now  if 
reduced  to  writing.  Wood  on  Limitations,  Sec,  84-86, 
Haydon  v.  Williams,  7  Bingham  163. 

An  express  promise  was  not  formerly  necessary.  Woot- 
ers  v.  King,  54  111.  543;  13  Amer.  &  Eng.  Ency.  of  Law,  p. 
753,  note  2.  Any  statement  of  the  debtor  clearly  admitting 
the  debt  to  be  due,  and  showing  an  intention  to  pay  it,  was 
considered  an  implied  promise  to  pay  and  had  the  effect  to 
take  the  case  out  of  the  statute.  Keener  v.  Crull,  19  111. 
19;  Wooters  v.  King,  mpra;  Carroll  v.  Forsyth,  69  111.  127; 
Schmidt  v.  Pfau,  116  111.  503. 

Nothing  further  is  now  required,  except  the  statement 
must  be  in  writing. 


:  «i  "no; 
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We  find  in  the  letters  written  by  the  appellee  a  clear  and 
unequivocal  acknowledgment  of  the  debt. 

The  only  reasonable  interpretation  of  the  letter  dated 
December  14th,  is  that  the  writer  intends  to  pay  the  note. 

It  is  qualified  as  to  the  time  or  manner  in  which  he  will 
pay,  but  is  unconditional  as  to  his  intention.  In  effect  the 
statement  made  in  this  letter  is  that  the  writer  will  pay  the 
note,  either  by  collecting  from  his  debtors  a  sufficient 
amount,  if  he  can  make  such  collections  without  pressing 
unduly  those  who  owe  him,  or  by  executing  a  new  note  as 
a  payment  of  the  old  one,  in  accordance  with  the  proposi- 
tion of  the  administrator. 

The  plaintiff  should,  in  our  judgment,  have  prevailed. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


Globe  Accident  Insurance  Company  v.  Maria  M.  Gerisch, 

Administratrix,  etc. 

1.  Evidence— Statements  by  Sick  or  Injured  Persons.— The  character 
of  an  injury  may  be  explained  by  exclamations  of  the  pain  and  terror  of 
the  injured  person  at  the  time  the  injury  is  received,  and  by  declarations 
as  to  its  cause.  So  when  the  nature  of  a  person's  sickness  or  injury  is  in 
litigation,  his  instinctive  declarations  to  his  physician  or  other  attend- 
ants, are  competent  evidence. 

2.  Conditions  of  the  Policy— Rule  of  Construction.— Where  a  con- 
dition or  clause  in  a  policy  is  in  the  form  and  phrase  adopted  by  the  in- 
surer, if  it  is  of  uncertain  meaning,  it  must  be  construed  most  strongly 
against  the  insurer. 

3.  Forfeitures— Defenses  to  Actions  on  Insurance  Policies. — When 
a  forfeiture  is  set  up  as  a  defense  to  an  action  upon  an  insurance  policy 
it  must  rest  upon  a  clear  and  definite  provision,  the  more  so  when  the 
condition  relied  upon  is  in  language  selected  and  employed  t>y  the  party 
making  the  defense. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  City  Court  of 
Canton;  the  Hon.  Jefferson  Orr,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1805.  Affirmed.  Opinion  filed  November  15, 
1895. 

Grant  &  Chiperfield,  attorneys  for  appellant;  GL  W. 
McDonald,  of  counsel. 
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Abbott  &  Worlby,  attorneys  for  appellee. 

Mr.  Justice  "Wall  delivered  the  opinion  of  the  Court. 

This  action  was  npon  a  policy  of  insurance  issued  to  Philip 
Gerisch,  the  plaintiff's  intestate.  The  case  was  tried  by  the 
court,  a  jury  being  waived,  and  the  finding  was  for  plaintiff. 

Judgment  followed,  from  which  the  present  appeal  is  pros- 
ecuted. The  declaration  averred  that  the  deceased  acci- 
dentally severely  and  fatally  strained  and  injured  his  body 
in  the  abdominal  region  by  lifting  a  box  of  cinders  and 
ashes,  from  which  strain  and  injury  he  died.  The  principal, 
indeed  the  only  important  question  of  fact  is  whether  his 
death  was  caused  as  so  alleged.  We  have  carefully  read  the 
evidence  and  the  argument  of  counsel,  and  after  due  consid- 
eration are  convinced  there  was  sufficient  evidence  to  justify 
the  finding  in  this  respect.  The  evidence  may  be  termed 
circumstantial,  but  it  is  persuasive.  It  was  the  business  of 
the  deceased  to  move  the  cinders  and  ashes,  and  though  no 
one  saw  hira  do  it,  it  was  done  at  the  proper  time,  and  within 
a  very  short  time  after  he  was  seized  with  pain  in  the  lower 
part  of  the  abdomen  which  continued  to  increase  for  several 
days,  when  external  swelling  and  inflammation  appeared, 
attended  with  more  intense  pain,  and  finally  a  surgical  op- 
eration was  performed  which  disclosed  a  condition  of  the 
internal  parts  that,  according  to  some  of  the  medical  testi- 
mony, which  was  not  contradicted,  was  probably  caused  by 
an  accidental  strain,  as  by  lifting  or  the  like. 

Two  days  after  the  operation  he  died. 

The  attending  physician  made  affidavit  that  the  "  cause 
of  death  was  strangulation  of  the  bowels,  produced  by  a 
strain,"  and  testified  to  the  same  effect  on  the  trial.  He 
was  somewhat  corroborated  and  not  contradicted  bv  the 
other  physicians  who  were  on  the  stand  as  witnesses.  In 
answer  to  the  physician's  inquiries  the  patient  described  his 
pain,  and  stated  he  had  strained  himself  carrying  the  ashes, 
and  then  first  felt  the  pain,  which  was  continuous  there- 
after. 

The  physician  was  not  called  until  the  pain  had  become 
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very  severe,  and  no  doubt  these  statements  thus  made  were 
instinctive  and  truthful.  They  were  competent  evidence. 
It  is  said  in  Wharton's  Law  of  Evidence,  2d  Ed.,  Sec.  268, 
"  It  is  well  settled  that  the  character  of  an  injury  may  be 
explained  by  exclamations  of  p^in  and  terror  at  the  time  the 
injury  is  received  and  by  declarations  as  to  its  cause.  So 
when  the  nature  of  a  party's  sickness  or  hurt  is  in  litigation 
his  instinctive  declarations  to  his  physician  or  other  attend- 
ant may  be  received."  Citing,  among  other  cases,  Ins.  Co. 
v.  Mosely,  8  Wallace,  397. 

The  argument  of  counsel  on  this  branch  of  the  case  cites 
numerous  authorities  which  are  thought  to  be  more  or  less 
in  point.  It  is  not  practicable  to  examine  those  cases  and 
discuss  their  bearing  upon  the  question.  We  are  satisfied 
that  upon  reason  and  authority  the  unpremeditated,  spon- 
taneous, instinctive  answer  of  a  sick  man,  suffering  more  or 
less  pain,  to  the  inquiries  of  his  physician  as  to  the  nature, 
location  and  other  circumstances  of  "his  malady,  when  it  be- 
gan, how  it  progressed  and  the  like,  should  be  heard  by  the 
court  when  the  nature  and  cause  of  the  illness  are  involved, 
in  case  of  the  death  of  the  patient  and  when  no  evidence 
more  direct  is  to  be  had. 

The  physician  acts  upon  the  information  thus  received  in 
connection  with  all  the  symptoms  and  appearances,  and 
when  the  life  of  the  patient  is  at  stake,  determines  upon  the 
proper  treatment.    It  is  rational  to  do  so. 

Why  should  the  court  refuse  to  hear  it  when  property 
only  is  in  dispute  ?  Of  course  it  is  not  conclusive,  and  under 
some  circumstances  may  be  very  unsatisfactory  and  even  in- 
credible to  some  extent.  But  this  goes  merely  to  its  weight, 
not  to  its  competency. 

But  if  these  declarations  were  excluded  there  is  enough 
evidence  to  establish  a  prima  facie  case,  as  alleged  in  the 
declaration,  with  really  nothing  to  rebut  or  overcome  it. 

We  are  to  regard  the  finding  of  the  court  with  the  same 
favor  and  presumption  as  the  verdict  of  a  jury,  and  we  are 
quite  satisfied  with  its  conclusion  in  this  respect. 

It  is  suggested  by  counsel  that  the  policy  was  forfeited 
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because  the  plaintiff  gave  no  notice  to  the  company  within 
seven  days,  etc. 

The  provision  of  the  policy  upon  which  this  point  is  based 
reads  as  follows : 

"Unless  claimant  gives  home  office,  at  Indianapolis, 
within  seven  days,  written  notice,  stating  name,  address, 
occupation,  date  and  causes  of  injury,  and  within  ninety 
days  from  date  of  injury,  and  within  thirty  days  from  date 
of  death,  verified  written  proof  thereof,  all  claims  therefor 
shall  be  forfeited." 

The  "  claimant "  may  be  the  insured,  or  in  case  of  his 
death  within  ninety  days  from  the  accident,  it  may  be  his 
legal  representative. 

The  notice  is  to  be  given  within  seven  days.  But  when 
does  that  time  begin  to  run  ? 

As  applied  to  the  insured,  from  the  date  of  the  accident, 
no  doubt.  But  it  would  be  very  unreasonable  to  require  the 
legal  representative  to  give  notice  within  that  time  when, 
as  in  the  present  case,  seven  days  intervened  between  the 
injury  and  the  death. 

Not  until  death  occurred  was  plaintiff  a  claimant,  and 
then  the  seven  days  had  elapsed,  and  so  it  might  be  in  any 
case  when  the  legal  representative  is  the  claimant,  for  by 
the  terms  of  the  policy  if  death  occurs  within  ninety  days 
of  the  injury  the  claim  is  transferred  to  the  legal  represent- 
ative, who  must  make  the  "  verified  written  proofs  "  within 
thirty  days  after  the  death. 

This  condition  or  clause  in  the  policy  is  in  the  form  and 
phrase  adopted  by  the  company,  and  if  it  is  of  uncertain 
meaning  it  must  be  construed  most  strongly  against  the 
company.  The  "claimant,"  not  necessarily  the  insured,  must 
give  the  notice. 

In  case  of  death  the  legal  representative  is  the  claimant, 
but  does  not  become  a  claimant  until  he  becomes  a  legal 
representative,  and  the  death  must  first  occur. 

If  the  legal  representative  is  bound  to  give  such  notice 
the  seven  days  must  date  from  the  death  when  his  claim 
arose,  but  that  may  have  been,  as  already  stated,  at  any  time 
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within  ninety  days  of  the  injury.  Perhaps,  however,  the 
better  construction  is  that  this  provision  for  notice  within 
seven  days  is  applicable  to  the  insured  only,  and  not  to  his 
legal  representative. 

The  declaration  does  not  aVer  that  such  notice  was  given, 
nor  was  any  objection  taken  to  it  on  that  account,  but  we 
find  from  the  record  that  the  attending  physician,  presuma- 
bly at  the  instance  of  the  plaintiff,  wrote  to  the  company 
very  soon  after  the  death,  giving  all  details  and  stating  that 
the  injury  was  the  direct  cause  thereof. 

This  letter  elicited  a  response  from  the  company,  dated 
within  seven  days  of  the  death,  and  it  was  a  sufficient  notice 
if  it  was  in  time,  and  if  the  plaintiff  can  claim  the  benefit  of 
it.  If  the  plaintiff  was  bound  to  give  such  notice  it  was  in 
time,  and  in  the  absence  of  proof  to  the  contrary  we  will 
presume  it  was  given  at  her  instance,  or  at  least  in  her 
behalf. 

In  view  of  the  ambiguous  terms  employed  we  are  not  in- 
clined to  hold  that  the  legal  representative  is  barred  because 
the  insured  did  not  give  notice  within  seven  days  of  the 
receipt  of  the  injury. 

When  a  forfeiture  is  set  up  as  a  defense  it  ought  to  rest, 
upon  a  clear  and  definite  provision — the  more  so  when  the 
clause  relied  upon  is  in  language  selected  and  employed  by 
the  party  making  the  defense. 

We  are  of  opinion  the  judgment  is  right,  and  it  will  be 
affirmed. 


Will  W.  Hammond  v.  Isaac  N.  Mitchell  &  Son. 

1.  Real  Estate  Agent—  When  Not  Entitled  to  Commissions.— In 
order  to  be  entitled  to  his  commissions  the  burden  is  upon  the  agent  to 
establish  by  a  preponderance  of  the  evidence  a  valid  contract  authoriz- 
ing him  to  act  as  such  agent  and  that  he  found  a  purchaser  able  and 
willing  to  buy. 

2.  Same—  Contract  Must  be  Definite.— hi  the  case  at  bar  the  court 
held  the  transaction  did  not  amount  to  a  contract,  eta 
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Assnmpsit,  for  commissions.  Appeal  from  the  Circuit  ( burt  of  Mason 
County;  the  Hon.  'George  W.  Herdman,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1893.  Reversed  and  remanded.  Opinion 
filed  November  15, 1895. 


J.  W.  Pitman,  attorney  for  appellant. 
"Wallace  &  Lacey,  attorneys  for  appellees. 

Mr.  Justice:  Booos  delivered  the  opinion  of  the  Court. 

This  was  assumpsit  by  appellee  firm  to  recover  commis- 
sions for  finding  a  buyer  for  real  estate  under  an  alleged 
verbal  contract. 

The  case  was  submitted  to  the  court  without  a  jury. 
Judgment  for  plaintiff  below  and  appeal  to  this  court. 

The  appellant  denied  he  had  entered  into  the  alleged  con- 
tract. Only  three  witnesses,  Isaac  N.  Mitchell,  one  of  the 
appellee  firm,  Joseph  B.  Conover  and  the  appellant,  testified 
in  relation  to  it. 

It  appeared  from  this  testimony  the  appellant,  who  resided 
in  Peoria,  Illinois,  as  agent  for  a  Mrs.  Bradley,  contracted 
to  buy  a  farm  owned  by  Conover,  and  he  and  Conover  came 
into  the  office  of  the  appellee  firm  in  Havana,  Illinois,  to 
prepare  and  execute  certain  papers  necessary  to  conclude 
the  tuansfer  of  the  land  to  Mrs.  Bradley. 

While  so  engaged  a  conversation  ensued  and,  as  it  is  al- 
leged, the  contract  sued  upon  was  thereby  entered  into. 
Upon  the  point  Mitchell  testified : 

"  Hammond  and  Mr.  Conover  came  to  my  office  to  make 
out  the  papers  for  land.  Conover  was  selling  to  Mrs.  Brad- 
ley. Hammond  was  her  agent.  Something  was  said  that 
the  land  ought  to  be  worth  $50  per  acre.  Think  Hammond 
asked  Conover, '  Will  you  give  me  $50  for  it  back  ? '  I  think 
Conover  said  he  ought  to  have  $50  for  it.  I  then  asked 
Hammond  if  he  would  give  me  two  per  cent  if  I  would  sell 
it  for  $50  an  acre,  and  he  said,  'No,  that  was  too  much.' 
He  said  he  would  give  me  one  per  cent  if  I  would  sell  it  or 
find  him  a  buyer." 
-  The  appellant  testified  that  "  he  had  no  authority  to  sell 
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the  land  and  did  not  know  that  Mitchell  was  a  real  estate 
agent;  that  while  Mitchell  was  making  out  the  acknowl- 
edgment of  Conover  to  the  deed  to  Mrs.  Bradley,  he  said 
he  thought  he  could  get  a  buyer  for  the  land  at  $50  an  acre 
for  two  per  cent.  I  said  that  was  too  much.  He  said  he 
would  do  it  for  one  per  cent.  I  made  no  reply,  but  closed 
up  the  business  with  Uonover,  and  went  away." 

Conover  testified :  "  I  don't  remember  any  reply  that 
Hammond  madtf;  don't  remember  anything  about  Hammond 
telling  Mitchell  he  would  give  one  per  cent  for  selling  the 
land." 

We  are  not  at  all  satisfied  with  the  conclusion  that  a  con- 
tract was  established  by  the  preponderance  of  the  evidence. 

Moreover  we  think  the  evidence  failed  to  show  that  the 
appellees  procured  a  buyer  who  was  willing  to  enter  into  a 
definite  contract  to  purchase  the  land  or  was  able  to  com- 
plete the  purchase. 

The  contract,  as  testified  to  by  Mitchell,  could  only  have 
been  fulfilled  by  procuring  a  purchaser  able  and  willing  to 
buy  the  land  at  $50  per  acre  and  pay  for  it  in  cash. 

The  supposed  purchaser,  Mohlman,  testified  that  "  he  and 
Mitchell  never  got  far  enough  along  with  the  deal  to  fix  how 
much  he  was  to  pay  down;  he  did  not  have  the  money  to 
buy,  but  had  an  uncle  in  New  York  who  told  him  he  would 
furnish  money  if  good  investments  could  be  made  in  land; 
but  no  arrangement  had  been  made  to  get  money  to  buy 
the  land;  Mitchell  said  he  would  see  about  the  terms  upon 
which  the  land  could  be  had  as  soon  as  the  witness  was 
ready,  but  nothing  was  settled  as  to  how  much  was  to  be 
paid  in  cash  and  how  much  upon  time;  the  trade  did  not 
get  that  far  along;  if  all  cash  was  necessary  would  not  have 
been  much  trouble  in  getting  it  from  his  uncle;  had  the  trade 
been  closed  he  thought  he  would  have  been  willing  and  able 
to  pay  for  the  land,"  etc. 

Mitchell  testified  no  given  amount  to  be  paid  down  was 
mentioned  between  him  and  Mohlman,  and  that  he  told 
.Mohlman  only  a  reasonable  cash  payment  would  be  required 
but  no  arrangement  was  made  about  any  balance  remaining 
unpaid. 


Third  District— May  Term,  1895.         147 

Landreth  v.  Massey. 

It  is  perfectly  clear  that  the  negotiations  between  Mitchell 
and  Mohlman  had  not  proceeded  far  enough  to  authorize 
Mitchell  to  make  any  definite  offer  for  the  land  which 
the  appellant  was  required  to  accept  or  with  which  Mohl- 
man would  have  been  required  to  comply  or  respond  in 
damage  for  non-compliance.  It  was  equally  clear  that  Mohl- 
man was  not  financially  able  to  buy  the  land  and  not  clear 
that  he  could  respond  in  damages  in  case  he  became  liable 
therefor. 

Under  such  state  of  case,  a  real  estate  broker  can  not  re- 
cover commissions  under  a  contract  to  find  a  purchaser  for 
lands.  Pratt  v.  Hotchkiss,  10  111.  App.  603;  2  Eng.  &  Amer. 
Ency.  of  Law,  p.  587,  and  also  authorities  cited  in  note  1; 
Mechem  on  Agency,  966. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


James  M.  Landreth  v.  Jannett  Massey  and  William  S. 

Massey* 

1.  Questions  op  Fact— Findings  of  the  Chancellor.— Where  a  ques- 
tion of  fact  has  been  tried  by  a  chancellor  upon  documentary  proof  and 
oral  testimony  taken  in  open  court,  the  finding  will  not  be  set  aside,  un- 
less it  is  manifestly  against  the  weight  of  the  evidence. 

2.  Mortgage—  When  a  Series  of  Dealings  Witt  be  Regarded  as  Sucfu 
— Where  there  has  been  a  series  of  dealings  between  the  parties  in  re- 
lation to  real  property,  and  the  evidence  leaves  it  in  doubt  whether  the 
transactions  as  an  entirety,  amount  to  a  conditional  sale  or  a  mortgage, 
it  will,  as  a  general  rule,  be  regarded  as  a  mortgage,  rather  than  as  a  sale. 

In  Equity. — Bill  for  relief.  Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.    Affirmed.    Opinion  filed  November  15,  1895. 

M.  T.  Layman,  attorney  for  appellant 

Morrison  &  Worthington,  attorneys  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
The  appellant  filed  his  bill  in  chancery  against  the  appel- 
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lees,  praying  that  a  certain  written  contract  for  the  sale  of 
land  by  him  to  the  appellee,  Jannett  Massey,  should  be  held 
and  decreed  void,  and  that  the  possession  of  the  land  should 
be  surrendered  to  him.  The  appellees  set  up  in  their  answer 
that  the  transaction  was,  and  should  in  equity,  be  treated  as 
a  mortgage  and  not  as  a  sale,  and  they  filed  their  pross-bill 
asking  that  the  court  should  so  decree  and  afford  appropri- 
ate relief.  The  case  was  heard  by  the  court  upon  the  oral 
and  documentary  testimony  offered  by  the  respective  parties, 
and  it  was  found  that  the  transaction  was  in  equity,  but  a 
mortgage,  and  not  a  sale.  The  bill  was  dismissed,  and  later 
the  cross-bill  was  also  dismissed  without  prejudice.  From 
the  decree,  as  a  whole,  the  appellant  prosecutes  the  present 
appeal.  It  appears  that  in  the  year  1881,  the  appellant 
made  a  loan  of  $2,750  to  the  appellees,  and  for  security 
accepted  a  mortgage  on  the  land  in  question.  The  mortgage 
was  foreclosed  in  1885,  and  the  land  was  bought  in  by 
appellant,  and  in  November,  18S6,  he  received  a  master's 
deed,  and  at  the  same  time  executed  to  the  appellees  a  bond 
for  a  deed,  upon  payment  of  the  amount  then  agreed  on, 
which  covered  the  original  debt,  interest  and  cost. 

Before  the  time  fixed  in  that  contract  for  the  final  pay- 
ment had  arrived,  another  contract  was  made  by  which  new 
notes  were  given  and  the  time  for  final  payment  extended 
to  November  22, 1892,  and  before  that  time  came  the  present 
contract  was  made,  by  which  the  time  for  final  payment 
was  extended  to  November  22,  1 895. 

In  each  renewal  the  indebtedness  was  increased  by  adding 
unpaid  interest,  and  in  the  last  thdre  was  also  an* additional 
loan  of  $850,  so  that  the  principal  sum  then  fixed  amounted 
to  $4,850,  for  which  a  note  was  given,  together  with  four 
interest  notes  of  $339.50  each,  for  the  interest  maturing 
November  22,  1892,  1893,  1894  and  1895.  The  appellant 
never  was  in  possession  of  the  land. 

The  evidence  tends  to  show  that  the  appellees  were  pre- 
paring to  redeem  from  the  master's  sale  under  the  foreclosure, 
and  had  practically  arranged  to  borrow  the  money  for  that 
purpose  from  one  Yingling,  but  that  at  the  suggestion  of 
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appellant  the  loan  was  made  by  him,  and  the  papers  made 
in  the  form  of  a  contract  of  sale,  as  already  stated. 

The  last  renewal  included  a  loan  of  $850  additional,  as 
just  stated,  and  while  it,  as  well  as  those  preceding,  was  put 
in  the  form  of  a  contract  of  sale  in  which  time  was  made 
essential,  yet  we  are  satisfied  that  according  to  the  settled 
doctrine  and  practice  of  equity,  the  series  of  dealings  should 
be  regarded  as  an  entirety,  and  that  the  parties  should  be 
deemed  to  occupy  the  relation  of  mortgagors  and  mortgagee 
rather  than  that  of  vendors  and  vendee. 

There  is  much  oral  testimony  in  the  record,  and  it  is  not 
wholly  free  from  conflict,  and  there  are  many  details  and 
circumstances  which  throw  more  or  less  light  upon  the 
whole  case. 

Among  other  things,  reference  may  be  had  to  the  mem- 
orandum indorsed  by  the  appellant  upon  the  contract  of 
1SS8,  to  the  effect  that  it  had  been  "canceled  February  9, 
1892,  by  renewing  notes  and  bonds,"  and  to  the  written 
memorandum  of  the  settlement  upon  which  the  last  contract 
was  based,  which  memorandum  was  signed  by  the  parties. 
So,  also,  the  inclusion  of  $500  as  a  bonus  upon  the  renewal 
of  1888. 

We  deem  it  unnecessary  to  go  into  further  details  as  to 
the  evidence,  and  therefore  state  merely  the  conclusion 
reached — that  the  Circuit  Court  properly  denied  the  prayer 
of  the  bill  for  cancellation  of  the  contract  and  possession  of 
the  land.  As  to  the  dismissal  of  the  cross-bill,  the  appellant 
has  no  cause  of  complaint. 

It  is  argued,  however,  that  the  original  bill  also  averred 
that  the  contract  in  question  erroneously  stated  that  there 
were  five  interest  notes,  when  in  fact  there  were  but  four, 
and  prayed  for  a  reformation  of  the  contract  in  this  respect, 
and  that,  as  it  clearly  appeared  this  averment  was  true,  the 
"court  should  at  least  have  granted  relief  in  this  respect,  and 
erred  substantially  in  not  doing  so.  Turning  to  the  record 
for  the  contract,  which  is  not  fully  set  out  in  the  abstract, 
it  is  found  that  in  describing  the  notes  it  reads  as  follows : 
"And  in  consideration  thereof,  the  said  Jannett  Massev 
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has  executed  and  delivered  to  said  James  M.  Landreth  her 
five  certain  promissory  notes,  payable  to  the  order  of  said 
James  M.  Landreth,  with  interest  after  due  at  the  rate  of 
seven  per  cent  per  annum,  to  wit :  One  principal  promis- 
sory note  for  the  sum  of  four  thousand  eight  hundred  and 
fifty  dollars,  payable  on  the  22d  day  of  November,  A.  D. 
1895,  and  five  (5)  equal  promissory  notes,  each  for  the  sum 
of  three  hundred  and  thirty-nine  50-100  dollars  ($339.50), 
payable  respectively  on  the  22d  of  November,  in  the  years 
1892,  1893,  1894  and  1895,  the  same  being  for  the  annual 
interest  to  accrue  on  said  principal  sum  from  November  22, 
1891,  until  November  22,  1895." 

Now,  when  all  this  clause  is  read  together,  it  is  quite 
apparent  there  were  only  four  interest  notes.  Such  would 
be  the  proper  reading  and  construction  of  the  contract,  and 
there  is  no  occasion  for  any  reformation  in  this  respect. 

The  decree  will  be  affirmed. 
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ft*?  '  17  i.  Ordinary  Care—  Use  of— Negligence.— Because  a  person's  face  is 
averted  for  a  moment  while  walking  along  a  sidewalk,  negligence  is  not 
to  be  imputed.  If  a  person  acts  as  persons  ordinarily  would  under  simi- 
lar circumstances,  he  is  exercising  ordinary  care. 

2.    Negligence— Defective  and  Old  Sidewalks.— To  patch  up  an  old 
sidewalk  where  the  boards  and  stringers  are  rotten,  unsafe,  and  con- 
1  stantly  getting  out  of  order,  is  not  using  due  care  on  the  part  of  the  city 

to  keep  its  walks  in  repair. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Montgomery  County;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  November  15, 1895. 

Plaintiff's  eighth  instruction: 

The  jury  are  instructed  that  the  defendant  is  bound  to  use  reason- 
able care  and  caution  to  keep  and  maintain  its  streets  and  sidewalks 
in  good  and  sufficient  repair,  to  render  them  reasonably  safe  for  all 
persons  passing  on  or  over  the  same,  and  if  the  jury  believe  from  the 
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evidence  that  the  defendant,  after  notice  that  the  sidewalk  was  out  of 
repair,  failed  to  use  all  reasonable  care  and  caution  to  keep  its  side- 
walk in  such  repair,  -and  that  the  injury  complained  of  resulted  from 
that  cause  as  charged  in  the  declaration,  and  that  the  plaintiff  sus- 
tained damage  thereby  without  the  want  of  ordinary  care  on  her  part, 
then  she  is  entitled  to  recover  in  this  suit. 

Defendants  fourteenth  refused  instruction : 

The  jury  are  instructed  that  municipal  corporations,  such  as  the  de- 
fendant in  this  case,  are  only  liable  for  such  defects  in  their  sidewalks 
as  are  in  themselves  dangerous,  or  such  that  a  person  exercising  reason- 
able care  and  caution  can  not  avoid  danger  in  passing  over  it.  If  the 
jury  believe  from  the  evidence  that  the  defect  in  the  sidewalk  in  ques- 
tion was  not  in  itself  dangerous  to  a  person  passing  over  it  with  reason- 
able care  and  caution,  and  that  the  alleged  injury  was  the  result,  either 
of  a  mere  accident  without  negligence  on  the  part  of  the  defendant  or 
that  it  resulted  from  a  want  of  reasonable  care  and  caution  on  the  part 
of  the  plaintiff,  then  the  jury  should  find  the  defendant  not  guilty. 

Howett  &  Jktt,  attorneys  for  appellant. 
Lane  &  Coopee,  attorneys  for  appellee. 

Me.  Justice  Wall  delivered  the  opinion  of  the  Coubt. 

This  is»  an  appeal  from  a  judgment  in  the  sum  of  $500  for 
injuries  sustained  by  the  plaintiff  because  of  a  defective 
street  crossing. 

That  the  plaintiff  was  injured  and,  if  entitled  to  recover, 
the  damages  awarded  her  are  not  excessive,  can  not  be 
questioned. 

Whether  she  was  at  the  time  exercising  ordinary  care  is 
vigorously  contested  in  the  brief  of  the  appellant.  It  is 
argued  that,  as  she  admits  she  knew  the  crossing  was  in  an 
unsafe  condition,  she  was  bound  to  use  a  degree  of  care 
commensurate  to  the  danger  so  known  to  exist;  and  that 
she  failed  in  this,  because  when  the  accident  occurred  she 
was  talking,  her  face  turned  around  or  backward,  with 
another  person  who  was  behind  her.  We  think  this  feature 
of  the  case  somewhat  overdrawn;  at  least  its  importance 
somewhat  magnified  in  the  brief.  She  did  know,  as  she 
says,  that  there  were  or  had  been  some  loose  boards  along 
there,  but  none  were  apparently  so  at  that  time.    She  was 
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walking  with  her  son,  aged  twelve  years,  who  was  holding 
her  hand. 

The  boy  stepped  on  the  end  of  one  of  the  cross  boards, 
and  the  other  being  unfastened  flew  up,  causing  her  to  fall 
and  she  was  hurt.  Whether,  if  she  had  been  looking  for- 
ward, she  would  have  avoided  the  injury  can  not  be  known; 
but  because  her  face  was  averted  at  the  moment,  she  was 
not  necessarily  negligent.  She  no  doubt  acted  as  persons 
ordinarily  would  under  similar  circumstances.  At  any  rate 
there  is  nothing  so  extraordinary  in  such  action  as  to  justify 
us  in  overruling  the  jury  upon  the  question  of  whether  she 
was  then  in  the  exercise  of  ordinary  care. 

The  most  serious  question  of  fact,  and  the  one  which  was 
apparently  the  most  in  dispute,  was  whether  the  city  knew 
of  the  defect,  or  whether  the  defect  had  so  long  existed  that 
in  the  exercise  of  due  care  the  city  would  have  known  it. 
The  law  upon  this  branch  of  the  case  was  very  strongly  put 
to  the  jury  in  the  instructions  given  at  the  instance  of  the 
city. 

This  point  was  apparently  regarded  as  pivotal  and  all- 
important. 

The  evidence  was  conflicting,  in  that  a  number  of  persons 
testified  to  seeing  the  crossing  out  of  order,  and  badly  so,  at 
intervals,  for  a  very  considerable  time  before  the  accident  to 
the  plaintiff,  and  a  number  of  others,  intelligent  and  observ- 
ing, testified  that  they  had  repeatedly  passed  there  and 
discovered  nothing  wrong. 

The  jury  probably  concluded  that  the  boards  and  perhaps 
the  stringers  were  rotten  and  unsafe  because  they  would 
not  hold  nails,  and  while  the  street  commissioners  may  have 
given  frequent  attention  to  the  walk,  yet  it  was  continually 
getting  out  of  order,  and  was  therefore  necessarily  dan- 
gerous. 

This  view  would  account  for  the  apparent  conflict  in  the 

testimonv. 

A  board  is  found  loose  by  one  person  and  is  taken  out 
and  placed  upright  so  as  to  attract  attention.  It  is  nailed 
down  by  the  street  commissioner,  but  very  soon  another  is 
loosened  and  replaced,  and  so  on. 
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The  jury  probably  thought  it  was  not  due  care  on  the 
part  of  the  city  to  patch  up  a  walk  in  that  condition;  that  it 
could  not  be— or  with  the  attention  it  received,  was  not — 
safe,  and  that  the  city  officials  must  have  known  it. 

A  walk  in  such  a  condition,  constantly  getting  out  of 
order,  is  really  more  dangerous  than  where  the  boards  are 
broken  or  entirely  removed,  because  in  the  latter  case'the 
danger  is  palpable  and  more  likely  to  be  avoided. 

We  are  not  disposed  to  overrule  the  finding  of  the  jury 
on  this  branch  of  the  case. 

Complaint  is  made  of  the  8th  instruction  asked  for  plaint- 
iff and  given,  because,  as  is  said,  it  assumes  the  city  had 
notice  of  the  defect,  and  because  the  declaration  does  not 
aver  such  notice. 

The  instruction  did  not  so  assume,  and  when  fairlv  read 
would  not  be  so  understood. 

The  declaration  avers  that  the  city  wrongfully  and  negli- 
gently permitted  the  walk  to  be  and  remain  unsafe  and  out 
of  repair,  which  averment  implies  notice,  actual  or  con- 
structive. 

Objection  is  taken  to  the  action  of  the  court  in  refusing 
the  14th  instruction  asked  by  the  city.  The  important 
feature  of  that  instruction  was  that  if  the  plaintiff's  injury 
was  the  result  of  a  want  of  reasonable  care  and  caution  on 
her  part  she  could  not  recover.  This  element  is  contained 
in  five  of  the  plaintiffs  instructions  and  in  one  of  those 
given  for  defendant. 

"We  think  the  jury  were  sufficiently  advised  on  this  point, 
and  so  the  omission  to  give  the  instruction  is  not  substan- 
tial error.  No  other  objections  are  presented  by  the  brief 
and  the  judgment  will  be  affirmed.    Affirmed. 


City  of  Shelbyville  v.  Ellen  M.  Brant. 

1.  Notice — Of  Defective  Sidewalks. — Where  a  sidewalk  is  old  and  out 
of  repair  at  many  places,  its  stringers  as  well  as  cross  planks  in  a  con- 
dition of  decay,  the  city  is  chargeable  with  notice  of  its  general  unsafe 
condition. 
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2.  Negligence — Defective  Sidewalks. — To  permit  an  old  sidewalk  to 
remain  in  a  condition  of  decay,  and  attempt  to  repair  it  by  nailing  a 
rotten  board  back  to  a  rotten  stringer,  is  negligence. 

3.  Evidence— Of  Condition  of  the  Walk  at  Other  Places. — Where 
an  injury  is  received  upon  an  old  sidewalk  which  has  been  permitted  to 
remain  in  a  condition  of  decay,  it  is  competent  to  allow  proof  of  the  de- 
cayed condition  of  the  walks  at  other  points  near  by,  and  that  the 
authorities  had  repaired  the  same  at  different  places;  such  proof,  in  con- 
nection with  the  length  of  time  the  walk  had  been  in  use,  is  competent 
as  tending  to  show  a  state  of  facts  from  which  notice  might  be  fairly 
inferred. 

4.  Misconduct  of  Jubobs—  Waived  by  Failing  to  Object.— Where 
counsel  is  informed  of  the  misconduct  of  a  part  of  a  jury  in  visit- 
ing the  place  of  the  accident  in  question,  and  makes  no  objection  to 
the  court,  he  can  not  afterward  be  heard  to  complain. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Shelby  County;  the  Hon.  Robert  B.  Shirley,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  November  15,  1895. 

J.  K.  P.  Grider  and  Hamlin  &  Kelley,  attorneys  for  ap- 
pellant. 

Moulton,  Chafee  &  Headen,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  is  an  appeal  from  a  judgment  for  $800  on  account  of 
damages  sustained  by  the  plaintiff  from  a  fall  caused,  by  a 
defective  sidewalk. 

The  plaintiff  was  no  doubt  injured  quite  severely  in  con- 
sequence of  such  an  accident.  It  is  not  complained  that  the 
verdict  was  excessive.  There  seems  to  be  no  reasonable 
ground  for  saying  that  the  plaintiff  was  not  in  the  exercise 
of  ordinary  care,  so  that  the  question  of  fact  is  narrowed  to 
the  condition  of  the  walk  and  whether  the  citv  had  notice 
thereof.  The  walk  was  an  old  one,  and  out  of  repair  at 
many  places.  The  evidence  tends  to  show  that  as  to  string- 
ers as  well  as  cross-planks  it  was  in  a  condition  of  decay, 
and  had  been  for  a  considerable  time  before  the  accident. 
Other  persons  had  been  injured,  and  inthesameway  the  plaint- 
iff was — i.  e.y  tripped  by  a  board  loosened  by  another  person 
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walking  along  side,  and  quite  a  number  of  repairs  were  made 
at  various  points,  but  as  the  evidence  tends  to  show,  the  great 
trouble  was  that  the  planks  and  stringers  were  so  old  and 
decayed  as  to  be  unfit  longer  for  the  purpose. 

In  such  case  the  city  would  be  justly  chargeable  with  no- 
tice of  the  general  unsafe  condition  of  the  walk,  though  no 
body  may  have  known  the  special  condition  of  the  particu- 
lar board  which  did  the  mischief.  To  permit  such  walk  to 
remain  and  attempt  to  repair  it  by  nailing  a  rotten  or  even 
a  sound  board  back  to  a  rotten  stringer  is  as  negligent  as  to 
construct  a  walk  of  unsound  materials  in  the  first  place. 

It  was  competent,  therefore,  to  allow  proof  of  the  decayed 
condition  of  the  walk  at  other  points  near  by,  and  that  the 
city  authorities  had  repaired  the  same  at  different  times. 
Such  proof,  in  connection  with  the  length  of  time  the  walk 
had  been  in  use,  would  tend  to  show  a  state  of  facts  from 
which  notice  might  and  should  be  fairly  inferred.  City  of 
McLeansboro  v.  Lay,  29  111.  App.  478;  Town  of  Wheaton  v. 
Hadley,  30  lb.  564;*  Brownlee  v.  Village  of  Alexis,  39  lb. 
135;  Barrett  v.  Hammond  (Wis.),  58  N.  W.  Rep.  1053. 

We  are  of  opinion  the  evidence  sufficiently  supports  the 
verdict  upon  the  point  of  alleged  negligence  of  the  city,  and 
what  has  been  said  will  also  dispose  of  objections  urged  in 
the  brief  to  the  action  of  the  court  in  giving  and  refusing 
instructions. 

The  city  has  no  just  ground  of  complaint  in  that  behalf. 
It  is  further  objected  that  the  verdict  should  have  been  set 
aside  because  of  the  misconduct  of  two  of  the  jurors  in  vis- 
iting the  place  in  question  and  making  an  examination  of 
the  same  without  permission  of  the  court  or  consent  of  the 
parties.  This  is  met  by  the  fact  that  counsel  for  the  city 
were  aware  of  such  conduct  of  the  jurors  and  made  no  ob- 
jection to  the  court.  When  a  party  is  so  informed  and 
chooses  to  speculate  on  the  result,  he  can  not  afterward  be 
heard  to  complain.     Stampofski  v.  Stebbins,  79  111.  303. 

An  affidavit  of  one  of  the  attorneys  for  the  city  is  to  the 
effect  that  he  did  mention  the  matter  to  the  judge  presiding 
at  the  trial,  who  seemed  to  attach  no  importance  to  it.    Pre- 
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sumably,  this  was  a  mere  private  conversation.  The  proper 
coqrse  to  pursue  was  to  call  the  attention  of  the  court  to  the 
subject  and  make  such  motion  as  might  be  deemed  necessary, 
and  then  the  action  of  the  court  could  be  preserved  in  the 
record.  It  was  not  incumbent  on  the  judge  to  file  his  affi- 
davit as  to  the  alleged  conversation  with  counsel,  nor  should 
the  rights  of  one  party  be  affected  by  anything  so  transpir- 
ing between  the  judge  and  the  other  party. 

Finding  no  substantial  error  in  the  record  we  must  affirm 
the  judgment. 


61     lodf 
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l!*L»l    Archibald  C.  Wadsworth,  Stephen  B.  Capps  and  Vincent 

8.  Richardson  v.  George  J.  Hocking. 

.Same  v.  William  H.  Duncan. 
Same  v.  George  W.  Laurie. 

1.  Practice — Joinder  of  Parties. — In  an  action  by  a  depositor  in  an 
insolvent  banking  association  against  the  stockholders  to  recover  bal- 
ances due  to  him  at  the  time  of  the  suspension  of  the  bank,  it  is  not 
necessary  to  join  as  defendants  the  parties  who  signed  the  articles  of 
association  where  such  parties  have  transferred  their  stock,  although  not 
in  the  manner  provided  by  the  articles  of  incorporation. 

2.  Banking  Associations— Liability  of  Stockholders— Transfer  of 
Stock — Parties — Estoppel. — Where  a  stockholder  in  a  banking  associa- 
tion transferred  his  stock  in  a  manner  different  from  that  prescribed  in 
the  articles  of  association,  but  the  bank  issued  new  certificates  of  stock 
to  the  assignee  in  lieu  of  those  assigned  and  continued  to  deal  with 
him  in  relation  thereto,  the  remaining  stockholders  who  exercised  the 
functions  of  the  association  can  not  be  heard  to  say  as  a  matter  of  de- 
fense, when  sued  upon  the  obligations  of  the  bank,  that  the  stockholder 
who  had  so  transferred  his  stock  must  be  joined  as  a  defendant. 

8.  Same— Effect  of  Irregular  Transfer  of  Stock  cw  Between  the 
Parties. — Whatever  the  rights  of  creditors  of  an  insolvent  banking 
association  may  be,  the  effect  of  a  transfer  of  stock  in  a  manner  differ- 
ent from  that  prescribed  by  the  articles  of  association,  but  treated  as 
such  by  the  association,  as  between  the  parties  thereto,  is  to  substitute 
the  assignee  for  the  assignor,  with  a  corresponding  transfer  and  release 
of  his  liability  for  the  obligations  of  the  association. 

4.    Watver— Of  Provisions  of  Articles  of  Incorporation.— The  arti- 
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cles  of  incorporation  are  for  the  benefit  and  protection  of  the  members 
of  the  association,  in  the  first  instance,  and  it  is  competent  for  the  asso- 
ciation and  its  members,  as  between  themselves,  to  waive  any  of  the 
provisions,  and  when  they  have  done  so  they  are  estopped  to  set  up  the 
irregularity. 

5.  Parties— Trustees  as  Stockholders. — Where  a  person  holds  stock 
in  a  banking  association  as  a  trustee,  in  an  action  at  law  against  him  upon 
the  obligations  of  the  bank,  he  is  the  person  to  be  considered  as  the  holder 
of  the  stock.  It  is  not  necessary  to  join  as  a  defendant  the  person  for 
whom  such  stock  is  holden. 

Actions  Against  Stockholders,  upou  the  obligations  of  the  corpora- 
tion.    Appeal   from  the  Circuit  Court  of  Morgan  County;  the  Hon. 
.  Cyrus  Epler,  Judge,  presiding.    Heard  in  this  court  at  the  May  term, 
1805.    Affirmed.    Opinion  filed  November  15, 1895. 

Morrison  &  Wobthington,  and  Richard  Yates,  attorneys 
for  appellants. 

Owen  P.  Thompson  and  John  A.  Bellattj,  attorneys  for 
appellees. 

Mr.  Justice  Wall  deliveked  the  opinion  of  the  Court. 

These  cases  all  stand  upon  substantially  the  same  ground. 

A  joint  stock  company,  known  as  the  "  Central  Illinois 
Banking  and  Savings  Association,"  was  organized  December 
14,  1867,  with  a  capital  stock  of  $100,000,  divided  into  one 
thousand  shares  of  $100  each,  for  the  purpose  of  transacting 
a  general  banking  business.  The  articles  of  association  pro- 
vided for  the  election  of  a  board  of  thirteen  directors,  who 
were  to  elect  a  president,  vice-president  and  a  cashier,  with 
various  other  provisions  in  regard  to  the  mode  of  conducting 
the  business,  among  which  was  one  to  the  effect  that  stock 
in  the  association  should  be  assignable  and  transferable  only 
on  the  books  with  the  consent  of  the  board  of  directors,  and 
in  case  of  refusal  by  the  president  or  cashier  to  assent  to 
such  transfer  of  stock,  the  holder  should  be  entitled  to  re- 
quire the  association  to  take  it  at  a  price  to  be  ascertained 
in  a  specified  way. 

The  association  was  to  continue  for  twenty  years,  and* 
started  with  some  twenty-eight  members.    Certificates  of 
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shares  were  isstied  in  the  usual  form,  and  from  time  to  time 
these  were  transferred  and  canceled,  the  stock  being  sold  to 
other  persons,  or  to  the  company,  until  on  the  25th  of  Au- 
gust, 1893,  when  the  bank  suspended,  all  the  stock  outstand- 
ing was  held  by  the  persons  who  were  named  as  defendants 
in  the  cases  now  under  consideration. 

On  that  day  the  present  appellants  filed  a  bill  in  chancery 
in  the  Circuit  Court,  in  which  they  named  themselves,  and 
the  others  who  were  made  defendants  herein,  as  the  sole  and 
only  holders  and  owners  of  stock  in  said  association,  and 
obtained  an  order  placing  the  assets  of  the  concern  in  the 
hands  of  a  receiver.  The  present  actions  were  severally 
brought  by  depositors  to  recover  the  balances  due  them  when 
the  bank  suspended.  The  only  defense  made  at  the  trial, 
was  on  the  pleas  of  non-joinder,  in  which  it  was  averred  that 
the  various  persons  who  had  signed  the  articles  of  associa- 
tion were  jointly  liable,  and  should  have  been  joined  as  de- 
fendants. This  theory  of  non-joinder  rests  upon  the  assumed 
fact  that  none  of  the  parties  named  in  the  pleas  had  trans- 
ferred their  stock  in  the  manner  provided  by  the  articles  of 
association.  They  had  merely  sold  at  private  sale  without 
notice  to  any  one,  and  without  the  consent  of  the  board  of 
directors  or  a  transfer  on  the  books  of  the  association:  vet 
in  every  instance  when  the  sale  was  made  to  other  persons, 
the  old  certificates  were  assigned  and  canceled  and  new  ones 
issued  instead;  and  when  the  bank  bought,  the  certificates 
were  merely  assigned  and  canceled. 

In  a  word,  the  mode  prescribed  by  the  articles  for  such 
transfer  was  not  observed,  though  the  bank  in  every  instance 
recognized  the  transfer  as  valid,  and  dealt  with  the  assignee 
without  objection.  Some  of  these  transfers  were  made  be- 
fore the  plaintiffs  began  doing  business  with  the  bank  and 
some  after.  As  far  back  as  1878,  the  bank  bought  in  some 
of  the  stock  and  continued  to  do  so  until  it  had  acquired 
some  $40,000  of  individual  holdings.  Most,  if  not  all,  of  the 
transfers  since  the  accounts  of  the  plaintiffs  present  began, 
were  to  the  bank,  the  last  one  having  been  made  on  the 
27th  of  May,  1892. 

One  of  the  persons  named  in  the  pleas,   Mrs.  Eliza  C. 
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Adams,  held  no  stock  in  her  own  name,  but  12S  shares  were 
held  by  L.  W.  Brown,  one  of  the  defendants,  as  trustee  for 
her,  the  certificates  being  issued  to  Brown,  as  trustee,  and 
he  having  executed  a  declaration  of  trust  to  that  effect. 

Conceding  that  the  transfers  were  not  strictly  according 
to  the  form  and  mode  prescribed  by  the  articies  of  associa- 
tion, yet  if  they  were  recognized  and  acquiesced  in  by  the 
bank,  new  certificates  being  issued  to  assignees,  or  when  the 
bank  was  the  purchaser,  the  stock  being  thereafter  treated 
by  the  bank  as  its  own,  the  bank,  i.  e.,  those  stockholders 
remaining  who  exercised  the  functions  of  the  association, 
can  not  be  heard  to  say,  as  a  matter  of  defense,  when  sued 
upon  the  obligations  of  the  bank,  that  those  stockholders 
who  had  so  transferred  must  be  joined  as  defendants. 

Whatever  might  be  the  rights  of  creditors,  the  effect  of 
such  transfers,  as  between  the  parties  thereto,  was  to  sub- 
stitute the  assignees  for  the  assignors,  with  a  corresponding 
transfer  and  release  of  liability  in  every  instance. 

When  the  bank  issued  a  new  certificate  of  stock  it  ac- 
cspted  the  person  named  therein,  for  all  purposes,  instead 
of  the  former  holder,  and  when  the  bank  itself  bought  the 
stock  it  assumed  all  the  burdens  of  the  former  holder* 
Such  was  the  necessary  legal  implication — otherwise  the 
transaction  was  mere  child's  play. 

Cases  cited  in  the  briefs  where  creditors  sought  and  were 
permitted  to  hold  as  partners,  stockholders  who  had  not 
withdrawn  according  to  the  articles  of  the  association,  are 
not  in  point.  That  is  not  the  question  here,  but  whether 
those  who  remain  as  stockholders  can  compel  the  creditor 
to  join,  as  co-defendants,  other  former  stockholders  who 
have  retired  with  their  consent,  although  not  in  the  exact 
manner  pointed  out  by  the  articles. 

Those  articles  were  for  the  benefit  and  protection  of  the 
members  of  the  association  in  the  first  instance,  and  certainly 
it  is  competent  for  the  association,  and  its  members,  as  be- 
tween themselves,  to  waive  any  of  the  provisions  thereof, 
and  when  they  have  done  so  they  are  estopped  to  set  up  the 
irregularity. 

This  view  will  dispose  of  the  pleas  of  non-joinder  as  to  all 
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the  parties  named  therein,  except  Mrs.  Adams.  As  already 
stated,  there  was  no  stock  standing  in  her  name.  It  ap- 
pears that  her  husband  acquired  128  shares  of  stock  many 
years  ago,  and  for  some  purpose,  presumably  proper,  caused 
a  certificate  for  that  amount  to  be  issued  to  her  brother,  L. 
W.  Brown,  as  trustee,  and  the  latter  executed  a  declaration 
of  trust,  showing  that  he  held  it  for  her  use  and  benefit. 
The  stock  was  carried  on  the  books  in  the  name  of  L.  W. 
Brown,  trustee,  though  dividends  were  paid  to  Mrs.  Adams 
directly. 

The  bank  recognized  Mr.  Brown  as  the  holder  of  the  stock, 
and  so  in  point  of  law  he  was. 

The  equitable  right  was  in  Mrs.  Adams,  but  the  legal 
right  was  held  by  him.  In  a  proceeding  at  law,  as  this  was, 
he  was  the  proper  person  to  consider  as  the  holder  of  that 
stock. 

So  far  as  disclosed  by  the  facts  in  this  record,  she  was  not 
regarded  by  the  bank  as  a  stockholder,  nor  can  the  persons 
now  sued  for  the  debt  of  the  bank,  set  up  as  a  defense  here- 
to that  she  should  have  been  joined  as  a  defendant. 

We  deem  it  unnecessary  to  discuss  the  objections  made  in 
the  briefs  to  the  action  of  the  court  in  regard  to  instructions, 
because,  in  our  opinion,  the  finding  of  the  jury  in  each  case 
upon  the  plea  of  non-joinder  is  clearly  right,  and  should  not 
have  been  different  from  what  it  was,  no  matter  what  in- 
structions were  given  or  refused. 

In  the  case  last  named,  that  of  Laurie,  the  plaintiff  also 
appealed  and  assigned  error  upon  the  finding  of  the  jury  and 
the  judgment  thereon,  in  favor  of  L.  W.  Brown,  upon  his 
plea,  traversing  an  affidavit  for  attachment  against  him,  but 
we  find  nothing  in  his  brief  on  that  point,  and  we  take  it 
the  objection  is  abandoned,  as  he  seeks  an  affirmance  of  the 
judgment. 

In  this  case  also,  the  appellants  confine  their  discussion  of 
the  subject  of  non-joinder  to  Wm.  Brown  and  Mrs.  Adams, 
though  the  plea  itself  seems  to  be  the  same  as  in  the  other 
cases,  including  all  those  who  signed  the  articles  of  associ- 
ation originally. 

Wm.  Brown  sold  his  stock  to  the  association  in  1890, 
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was  never  afterward  regarded  by  it  as  a  member,  and  stands 
on  the  same  footing  as  the  other  individuals  whose  interests 
were  thus  absorbed. 

We  are  of  the  opinion  the  judgment  should  be  affirmed  in 
each  case. 


Baltimore  &  0.  S.  W.  Ry.  Co.  v.  William   U.  Pletz, 

Administrator  of  Alice  Pletz. 

1.  Instructions—  Must  be  Based  upon  the  Evidence.—  Where  it 
appears  that  the  deceased  (a  minor  child)  did  not  use  such  care  as  an 
ordinarily  prudent  adult  person  probably  would  have  used,  there  is  noth- 
ing upon  which  to  base  an  instruction  that  if  the  jury  believe  from  the 
evidence  that  the  deceased  at  the  time  of  receiving  the  injury  "  was  in 
the  exercise  of  as  high  a  degree  of  care  and  caution  for  her  own  safety 
as  an  ordinarily  prudent  adult  person  would  have  used  under  all  the 
facts,  circumstances  and  surroundings  shown  by  the  evidence,  then  it  is 
not  material  in  the  determination  of  the  issues  in  the  case  whether  the 
parents  were  negligent  concerning  her  safety  or  not." 

2.  Same — Improperly  Limiting  the  Time  of  an  Inquiry. — An  in- 
struction upon  the  question  of  tke  use  of  ordinary  care  which  limits 
the  consideration  of  the  jury  to  "  the  time  of  receiving  the  injury  " 
is  improper;  the  rights  of  the  parties  can  not  be  fairly  treated  with- 
out taking  into  account  all  the  circumstances. 

8.  Trespassers— Duty  of  Railroads  Toward.— While  a  person  tres- 
passing upon  the  track  is  not  for  that  reason  to  be  injured  willfully  or 
recklessly,  yet  the  employes  owe  no  duty  to  such  person.  If  they  do 
their  work  in  the  usual  and  customary  way,  and  as  is  ordinarily  safe 
and  proper  for  the  place  they  are  in,  where  inexperienced  or  unwary 
persons  are  not  supposed  to  be,  negligence  can  not  be  predicated  upon 
such  action. 

4.  Impotable  Negligence—  Where  the  Rule  Applies.— Where  parents 
are  guilty  of  a  want  of  care  in  sending  or  permitting  a  child  of  eleven 
years  of  age  to  go  to  a  mine  to  pick  up  coal,  and  in  so  going,  such  child  is 
obliged  to  cross  a  railroad  track  at  a  dangerous  place,  not  a  public  cross- 
ing, such  want  of  care  must  be  imputed  to  the  child  and  will  bar  a  re- 
covery by  the  administrator  when  suing  for  the  benefit  of  the  next  of  kin. 

Trespass  on  the  Cose.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  James  A.  Creighton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1895.  Reversed 
and  remanded.    Opinion  filed  November  15, 1895. 
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John  G.  Drennan  and  Andrew  J.  Lester,  attorneys  for 
appellant. 

S.  H.  Cummins  and  Connolly  &  Mather,  attorneys  for 
appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  of  $1,300  in  favor  of 
the  administrator  of  Alice  Pletz,  deceased,  for  negligently 
causing  her  death  as  alleged.  The  deceased  was  about 
eleven  years  of  age.  She  lived  with  her  parents  on  Mon- 
roe street,  a  short  distance  east  of  East  Grand  avenue 
in  Springfield.  The  railroad  track  is  laid  along  said 
avenue,  which  runs  north  and  south.  Monroe  street  runs 
east  and  west,  but  does  not  cross  the  avenue,  stopping  at 
the  west  line  thereof.  On  the  east  side  of  the  avenue,  and 
beyond  the  city  limits,  a  coal  mine  is  located,  which  is  con- 
nected with  the  main  track  of  the  appellant  by  a  side  track. 
The  shaft  and  superstructure  of  this  mine  are  partly,  not 
entirely,  opposite  the  east  end  of  Monroe  street  where  it 
abuts  the  avenue. 

There  is  no  wagon  or  other  public  crossing  over  the  ave- 
nue at  this  point,  but  there  is  a  cinder  walk  which  is  used 
when  there  is  occasion  by  those  who  wish  to  pass  to  and 
fro,  between  the  coal  mine  and  Monroe  street.  On  the  day 
in  question  the  deceased  had  gone  across  the  tracks  to  the 
coal  mine  for  the  purpose  of  picking  up  coal.  She  had 
frequently  done  this  before  against  the  wish  of  the  "  boss  " 
at  the  mine,  and  on  this  occasion  it  seems  that  he  saw  her 
and  her  companions,  girls  of  about  the  same  age,  who  were 
there  for  the  same  purpose,  and  by  some  word  or  gesture 
warned  her  and  them  to  go  away.  They  passed  around  the 
chute  and  lingered  a  few  moments  watching  for  him,  and 
finally  started  to  go  across  the  tracks  homeward.  While 
they  were  thus  about  the  shaft  an  engine  of  the  appellant 
was  switching  cars  on  the  main  and  side  tracks,  and  in  the 
course  of  doing  so  had  taken  some  loaded  coal  cars  off  the 
switch  track  and    had  "kicked"  them  down    the   main 
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track.  Just  about  the  time  this  was  done  the  girls  started 
to  go  around  the  north  end  of  a  string  of  empty  box  cars 
standing  on  the  main  track,  and  one  of  them  said  "  Look  out, 
the  cars  are  coming." 

This  remark  was  induced  by  the  noise  of  the  cars  bump- 
ing together,  which  bumping  was  caused  by  the  loaded  coal 
cars  striking  against  the  south  end  of  the  string  of  empty 
cars. 

The  girls  all  sprang  to  get  across,  and  all  succeeded 
except  deceased,  who  was  caught  on  the  west  rail,  and  suf- 
fered such  injuries  that  she  died  a  few  days  later. 

It  is  urged  in  support  of  this  judgment  that  the  appel- 
lant was  negligent  in  not  giving  signals  of  the  approach  of 
these  cars  and  in  the  reckless  manner  in  which  the  loaded 
cars  were  " kicked"  against  the  empties,  and  in  permitting 
the  latter  to  stand  on  the  supposed  crossing  longer  than 
was  permitted  by  ordinance. 

As  already  statgd,  there  was  no  crossing  at  this  point 
aside  from  the  citider  walk  for  the  convenience  of  those  who 
had  occasion  to  be  about  the  mine.  Certainly  it  was  not 
such  a  crossing  as  was  contemplated  by  the  ordinances 
offered  in  evidence,  nor  such  as  to  make  it  necessary  to 
give  signals  of  an  approaching  car  or  train  under  the  ordi- 
nance. 

If  such  signals  were  necessary  for  any  special  reason,  as 
the  presence,  known  or  presumed,  of  persons  who  might  be 
in  danger  without  such  warning,  that  would  be  a  matter 
aside  from  the  ordinance.  In  this  particular  instance  the 
deceased  and  those  with  her  had  warning  that  the  cars  were 
coming — they  heard  the  noise — and  the  giving  of  signals 
(if,  indeed,  none  were  given)  would  have  added  nothing  to 
their  information. 

They  attempted  to  cross  by  going  around  and  very  near 
the  end  of  the  car  which  was  then  still,  but  which  they 
knew  would  bound  forward  very  soon,  a  most  dangerous 
thing  to  do  under  the  circumstances,  and  this  inconsiderate 
and  careless  act,  was  the  proximate  cause  of  the  injury  to 
the  deceased. 
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Perhaps  she  used  as  much  care  for  her  own.  safety  as 
might  usually  be  expected  of  a  person  of  her  years,  but  we 
have  no  hesitation  in  saying  she  did  not  use  such  care  as  an 
ordinarily  prudent  adult  should  or  probably  would  have 
used.  Hence,  we  think  there  was  nothing  upon  which  to 
predicate  the  following  instruction  given  at  the  instance  of 
the  plaintiff : 

"  The  court  further  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  deceased,  Alice 
Pletz,  at  the  time  of  receiving  the  injury  charged  in  the 
declaration,  was  in  the  exercise  of  as  high  a  degree  of  care 
and  caution  for  her  own  safety  as  an  ordinarily  prudent 
adult  person  would  have  used  under  all  the  facts,  circum- 
stances and  surroundings  shown  by  the  evidence  in  this  case, 
then  it  is  not  material  in  the  determination  of  the  issues  in 
this  case  whether  the  parents  were  negligent  concerning 
her  safety  or  not." 

As  was  held  in  the  case  of  C.  C.  Ry.  Co.  v.  Robinson, 
Admx.,  127  111.  9,  "where  the  conduct  of  an  infant  would 
not  be  negligence  in  an  adult,  the  question  of  imputable 
negligence  is  immaterial;"  but  as  we  view  the  evidence  in 
this  record,  it  is  a  matter  of  substantial  complaint  that  an 
instruction  should  assume  there  was  sufficient  proof  that 
the  deceased  used  such  a  degree  of  care.  This  assumption 
appears  also  in  a  modification  of  an  instruction  asked  by 
appellant,  and  elsewhere  in  the  series. 

The  instruction  also  limits  the  consideration  of  the  jury 
to  "  the  time  of  receiving  the  injury." 

The  rights  of  the  parties  can  not  be  fairly  treated  without 
taking  into  account  all  the  cirqumstances. 

Why  was  the  deceased  there?  and  if  she  was  not  of  mature 
judgment,  was  it  negligence  in  her  parents  to  send  her  there  ? 
are  questions  which  naturally  arise.  Even  if  it  could  be 
supposed  that  at  the  moment  of  receiving  the  injury  she 
used  ordinary  care  for  an  adult,  yet  was  there  not  great  neg- 
ligence and  want  of  care  in  being  at  such  a  place  of  danger  ? 
Evidently  she  did  not  realize  the  peril  or  had  become  ac- 
customed to  it. 
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Certainly  it  was  a  very  dangerous  place  for  a  child  of 
tender  years.  It  would  be  difficult  to  conceive  a  more 
hazardous  errand  for  such  a  child.  Cars  were  frequently 
being  switched  back  and  forth.  Danger  was  apparent  and 
unavoidable.  Nor  was  she  there  by  invitation.  On  the 
contrary,  as  she,  and  presumably  her  parents,  well  knew,  the 
mining  boss  had  repeatedly  ordered  her  away.  It  appears 
that  on  that  morning  one  of  the  chutes  had  got  out  of  order 
and  a  quantity  of  coal  had  fallen  to  the  ground,  and  this 
fact  being  known  had  especially  attracted  these  girls  there 
on  that  occasion. 

Whether  the  coal  company  objected  to  losing  the  coal  the 
children  would  ordinarily  pick  up  and  carry  away,  or  as  is 
more  probable,  to  the  annoyance  and  danger  of  their  com- 
ing and  being  about,  is  not  shown,  but  it  is  certain  that  the 
objection  was  well  known. 

The  deceased  was,  therefore,  a  trespasser,  and  while  for  that 
reason  she  was  not  to  be  injured  willfully  or  recklessly,  the 
railroad  employes  were  not  required  to  know  or  presume 
she  was  there,  and  if  they  did  not  know  it,  in  fact,  they 
owed  no  duty  to  her.  Hence,  if  they  did  their  work  in  the 
usual  and  customary  way,  and  as  is  ordinarily  safe  and 
proper  for  such  a  place,  where  inexperienced  or  unwary  per- 
sons are  not  supposed  to  be,  negligence  is  not  to  be  predi- 
cated upon  their  action.  Admitting  for  the  sake  of  argu- 
ment that  the  train  men  were  negligent  and  that  they  knew, 
or  had  reason  to  suppose,  the  deceased  was  there  and  liable 
to  be  injured  by  their  negligence,  we  think  the  doctrine  of 
imputable  negligence  is  to  be  applied,  and  if  her  parents  were 
guilty  of  a  want  of  due  care  in  sending  or  permitting  her  to 
go  to  the  mine  for  the  purpose  as  stated,  such  want  of  care 
must  be  imputed  to  her,  and  bar  a  recovery. 

She  would  be  so  barred,  as  the  law  is  held  in  this  State,  had 
she  survived  the  injury  and  sued  on  her  own  account,  and 
necessarily,  her  administrator,  when  suing  for  the  benefit  of 
the  next  of  kin  must  be  barred  also.  However,  the  doctrine 
may  be  criticised  as  inequitable  when  the  infant  is  the 
plaintiff,  no  such  objection  can  be  urged  when  the  adminis- 
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trator  sues  for  the  benefit  mainly  of  those  whose  negligence 
was  the  proximate  cause  of  the  injury  and  loss  of  life. 

We  do  not  understand  that  the  trial  court  refused  to  apply 
the  doctrine  of  imputable  negligence,  but  that  the  jury  were 
permitted  to  understand  that  the  court  held  there  was  such 
evidence  of  ordinary  care  from  an  adult  standpoint,  as  to 
make  it  unnecessary  to  consider  any  supposable  negligence 
of  the  parents.  We  think  the  court  should  have  taken  the 
responsibility  of  holding  that  there  was  no  evidence  upon 
which  to  predicate  such  an  instruction  and  that  the  doctrine 
of  imputable  negligence  should  have  been  applied  without 
qualification. 

The  judgment  will  be  reversed  and  the  cause  remanded. 


Loeb  Foundry  Co.  v.  Joseph  L.  Stout. 

1.  Corporations — When  Liable  as  Individuals—Principal  and 
Agent — Corporations  become  liable  the  same  as  individuals  where  facts 
exist  from  which  the  relation  of  principal  and  agent  is  implied. 

Assumpsi  t. — Work  and  labor.  Appeal  from  the  Circuit  Court  of  Macon 
County;. the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November  15, 
1895. 

Statement  of  the  Case. 

The  appellant  company  employed  the  firm  of  Baum  & 
Williamson  to  erect  a  building  for  its  use  as  a  foundry. 

The  appellee  was  employed  by  said  firm  to  put  on  the 
slate  roof  and  do  the  guttering  and  tin  work. 

He  performed  the  greater  portion  of  the  work  and  was 
putting  the  slate  roof  on  the  ventilator  when  the  venti- 
lator fell  and  destroyed  a  large  amount  of  roofing  and  gut- 
tering which  he  had  completed. 

He  claimed  the  appellant  company,  through  one  Peter 
Loeb  as  its  agent,  employed  him  to  replace  the  roofing  and 
guttering. 

He  performed  the  work  and  recovered  judgment  therefor 
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upon  the  verdict  of  a  jury  against  the  appellant  for  $536. 
The  company  has  appealed. 

Buckingham  &  Schroll,  attorneys  for  appellant. 

I.  D.  Walker  and  I.  R.  Mills,  attorneys  for  appellee. 

Mr.  Justick  Boggs  delivered  the  opinion  of  the  Court. 

No  complaint  is  made  in  the  brief  as  to  the  ruling  of  the 
court  upon  any  matter  of  law. 

The  appellant  company  claimed  (1)  that  Peter  Loeb  had 
no  authority  to  act  for  or  bind  the  company  in  the  matter, 
and  (2)  that  he  did  not  enter  into  any  agreement  with  the 
appellee  to  restore  the  damaged  roof,  etc. 

Whether  the  evidence  warranted  the  jury  in  finding 
against  it  on  these  propositions  of  fact  are  the  only  ques- 
tions presented. 

We  have  carefully  consulted  the  evidence  preserved  in 
the  record.  It  was  abundantly  established  that  Peter  Loeb 
acted  as  the  agent  of  the  company  in  the  construction  of 
this  building,  with  the  knowledge  and  approbation  of  its 
officers,  and  was  treated  in  such  manner  by  its  officers,  while 
he  was  so  ostensibly  acting  as  its  agent  as  to  justify  the 
implication  that  he  was  actually  its  agent  and  intrusted 
with  the  principal  charge  of  the  work  of  erecting  the  foundry 

Corporations  become  liable  as  individuals  where  facts 
exist  from  which  the  relation  of  principal  and  agent  is  im- 
plied.    1  Amer.  &  Eng.  Ency.  of  Law,  339-,  note  1. 

It  was  further,  as  we  think,  clearly  within  the  scope  of 
his  apparent  power  in  the  emergency  that  existed,  to  direct 
the  appellee  to  repair  at  appellant's  expense  the  damage  and 
replace  the  roofing,  etc.,  which  had  been  destroyed  by  the 
falling  of  the  ventilator. 

The  jury  was  authorized  by  the  proof  to  find  that  he  did 
so  direct  the  appellee.  The  appellee  performed  the  work, 
and  there  is  no  complaint  that  his  claim  therefor  is  excessive 
in  amount. 

A  review  of  the  testimony  would  not  be  productive  of  any 
good  result. 
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We  content  ourselves,  therefore,  with  the  declaration  that 
the  verdict  of  the  jury,  under  proper  instruction  as  to  the 
law,  was  not  against  the  manifest  weight  of  the  evidence. 

The  judgment  is  affirmed. 
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iS,  Soh    William  B.  Hewitt  and  the  Davies  Coal  Company  v.  The 

General  Electric  Company. 

1.  Fixtures — Machines  for  Mining  Coal. — Where  the  intention  of 
the  owner  of  a  machine  for  mining  coal,  in  putting  it  in  a  mine,  is  not 
to  make  it  a  part  of  the  realty,  but  merely  for  the  purpose  of  transacting 
the  business  of  mining  coal,  and  which  may  be  removed  without  injury 
to  the  realty,  it  does  not  become  a  part  of  it. 

2.  Chattel  Mortgages. — Delay  in  Taking  Possession. — By  failing  to 
tike  possession  of  mortgaged  property  within  a  reasonable  time  after 
tie  debt  matures,  the  lien  of  the  mortgage  is  lost  as  against  judgment 
creditors,  and  can  not  be  revived  by  an  action  of  replevin. 

3.  Same— .Residence  of  Mortgagor — Recitals  Not  Conclusive. — The  re- 
cital in  a  chattel  mortgage  that  the  mortgagor  is  a  resident  of  Illinois,  is 
not  a  conclusive  admission,  and  may  be  overcome  by  testimony  showing 
such  mortgagor  to  be  a  non-resident. 

Replevin. — Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.  Reversed  and  remanded.  Opinion  filed  November 
15,  1895. 

Williams  &  Capen,  attorneys  for  appellants. 
A.  E.  DeMange,  attorney  for  appellee. 

Mr  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  replevin  by  the  appellee  to  recover  possession 
of  a  certain  dynamo,  an  undercutter  for  mining  coal,  and 
certain  wires  and  other  attachments. 

There  was  a  verdict  for  plaintiff,  and  an  order  thereon 
that  the  plaintiff  pay  to  the  clerk  the  amount  of  a  judg- 
ment named  in  favor  of  defendant,  Davies  Coal  Company, 
against  the  Benton  Coal  Company,  and  one-third  of  the 
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cost  in  this  suit;  that  if  defendants,  or  either  of  them,  should 
appeal,  the  plaintiff  should    have  leave  to  withdraw  the 
money  so  paid  in,  and  it  was  further  ordered  that  the* 
plaintiff  recover  the  sum  of  one  cent  damages  and  costs  of 
suit. 

The  claim  of  the  plaintiff  was  based  upon  a  chattel 
mortgage  given  to  it  by  "  The  Benton  Coal  Company,"  to 
which  company  it  had  sold  the  dynamo,  undercutter,  etc., 
the  mortgage  being  for  the  purpose  of  securing  the  unpaid 
purchase  money  of  said  property.  At  that  time  the  Benton 
Coal  Company  was  the  lessee,  and  as  such  in  possession  of 
a  coal  mine  at  Chenoa,  in  McLean  county,  Illinois,  which 
mine  was  owned  by  the  Davies  Coal  Company,  appellant, 
of  which  last  named  company  appellant  Hewitt  was  presi- 
dent. 

It  was  and  is  contended  that  the  property  mentioned  in 
the  chattel  mortgage  was  attached  to  the  real  estate  and 
passed  to  the  owner  thereof,  the  Davies  Coal  Company,  when 
the  lease  terminated,  and  therefore,  as  against  the  latter 
company,  which  had  re-entered,  the  chattel  mortgage  was 
void.  We  think  not*.  The  intention  of  the  Benton  Coal 
Company  and  of  the  appellee  company  was  very  clearly 
not  to  make  it  a  part  of  the  real  estate.  It  was  put  there 
merely  for  the  transaction  of  the  business  of  the  lessee  in 
mining  coal,  and  could  be  removed  without  injury  to  the 
realty. 

The  Davies  Coal  Company  recognized  it  as  the  property 
of  The  Benton  Coal  Company,  after  the  re-entry,  by  obtain- 
ing a  writ  of  attachment  against  the  latter  company^  and 
causing  the  same  to  be  levied  upon  it  as  the  property  of 
said  company. 

It  is  also  objected  that  the  mortgage  was  invalid  because 
the  mortgagor  was  a  resident  of  McLean  county,  Illinois, 
and  the  mortgage  was  not  acknowledged  or  recorded  as  the 
statute  requires.  It  was  acknowledged  in  St.  Louis,  Mo., 
which  was  proved  to  be  the  home  office  of  the  company. 

The  mortgage  recited  that  it  was  between  "  The  Benton 
Coal  Company,  a  corporation  of  Chenoa,  in  the  county  of 
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McLean  and  State  of  Illinois,"  etc.,  which  is  in  substance  a 
statement  that  it  was  a  resident  corporation  of  Illinois.  The 
admission  thus  made  is,  however,  not  conclusive,  and  is,  we 
think,  overcome  by  the  testimony  that  the  home  office  of 
the  company  is  in  St.  Louis,  and  the  further  fact  that  the 
Davies  Coal  Company,  by  its  said  president,  in  obtaining  the 
writ  of  attachment  already  referred  to,  made  affidavit  that 
the  said  Benton  Coal  Company  was  a  corporation  of  Missouri 
and  not  resident  in  Illinois. 

We  conclude  that  for  the  present  purpose  and  upon  the 
proof  contained  in  this  record  the  said  company  is  to  be  re- 
garded as  a  corporation  of  and  resident  in  Missouri,  and 
therefore  the  chattel  mortgage  was  properly  acknowledged 
in  that  State. 

It  is  also  objected  the  mortgage  was  not  recorded.  No 
such  objection  was  taken  below,  and  we  are  disposed  to  pre- 
sume that  there  was  either  proof  of  such  recording  as  sug- 
gested by  counsel  for  appellee,  and  that  by  omission  the 
indorsement  to  that  effect  was  not  copied  in  the  bill  of  ex- 
ceptions, or  the  objection  was  waived.  But  we  are  inclined 
to  hold  that  for  failing  to  take  possession  within  a  reason- 
able time  after  the  mortgage  debt  matured  the  lien  of  the 
mortgage  was  lost  as  against  the  judgment  in  attachment 
of  the  Davies  Coal  Company,  and  we  are  also  of  opinion  that 
the  pleas  of  non  cepit  and  non  detinet  by  Hewitt  were, 
technically  at  least,  supported  by  the  proof.  He  was  not  in 
possession  of  all  the  property,  if  indeed  of  any  of  it.  So 
much  as  was  covered  by  the  writ  of  attachment,  which  was 
all  (except  a  part  of  the  wire),  was  in  the  possession  of  the 
constable  who  executed  the  attachment,  by  his  custodian, 
the  Davies  Coal  Company. 

The  lien  of  the  attachment  was,  for  the  reason  already 
stated,  superior  to  the  chattel  mortgage  and  could  not  be  dis- 
placed by  the  action  of  replevin.  The  Davies  Coal  Company 
had,  by  virtue  of  this  lien,  under  the  officer,  the  better  right 
of  possession. 

The  judgment  must  be  reversed  as  to  both  appellants  and 
the  cause  remanded,  with  directions  to  enter  judgment  fof 
return  of  the  property  to  the  Davies  Coal  Company,  unless* 
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within  a  short  day  to  be  fixed  by  the  court,  the  appellee  pay 
to  the  Davies  Coal  Company  the  amount  of  its  judgment 
and  interest,  thereon  and  costs  in  said  attachment  proceed- 
ing, in  which  case  the  appellee  may  retain  the  property,  and 
that  in  either  case  the  appellee  pay  the  cost.  Sec.  22,  Ch. 
119  R.  S.;  Bunn  v.  Gardner,  18  Brid.  99.  Reversed  and  re- 
manded. 


Strauss  Brothers  Co.  v.  Ira  B«  White  et  al. 
%  Fred  P.  White  t.  Strauss  Brothers  Co. 

1.  Attachment— Fraudulent  Transfer  of  Property— Limitations.— 
A  fraudulent  transfer  of  property  relied  upon  as  a  ground  for  an  at- 
tachment must  have  been  committed  within  two  years  prior  to  the  filing 
of  the  affidavit. 

2.  Presumptions— Where  no  Propositions  of  Law  are  Submitted. — 
Where  no  propositions  of  law  are  submitted  to  the  court  below,  the  pre- 
sumption is  that  the  judge  entertained  correct  views  as  to  the  rules  of 
law  applicable  to  the  case. 

Attachment. — Appeal  from  the  Circuit  Court  of  De  Witt  County;  the 
Hon.  Lyman  Lacey,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Affirmed.    Opinion  filed  November  15,  1895. 

Statement  of  the  Case. 

Strauss  Bros.  Co.,  the  appellants,  on  the  14th  day  of  Jan- 
uary, 1895,  procured  a  writ  of  attachment  to  issue  against 
the  goods  and  chattels,  etc.,  of  Ira  B.  White,  upon  the 
ground  that  said  White  had,  within  two  years  prior  thereto, 
fraudulently  conveyed,  assigned  or  disposed  of  his  property 
with  intent  to  hinder  and  delay  his  creditors. 

Fred  P.  White  filed  an  interpleader  setting  out  his 
alleged  ownership  of  certain  chattel  property  levied  upon 
by  virtue  of  the  writ. 

Issue  in  assumpsit  and  upon  a  traverse  of  the  grounds  of 
attachment  were  joined  between  the  plaintiff  company  and 
Ira  B.  White,  and  upon  the  interpleader  between  the  com- 
pany and  Fred  P.  White. 
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The  cases  were  consolidated,  a  jury  waived,  and  both  sub- 
mitted together  to  the  court  for  decision. 

The  finding  and  judgment  was  in  favor  of  the  appellant 
company  upon  the  issue  in  assumpsit,  and  adverse  to  it  upon 
the  other  issues. 

The  company  appealed. 

E.  A.  Lemon,  attorney  for  appellants;  V.  Wabneb,  of 
counsel. 

Hebbick  &  Hebbick:,  attorneys  for  appellees. 

Mr  Justice  Boggs  delivebed  the  opinion  of  the  Coubt. 

The  alleged  fraudulent  transfer  of  the  Farmer  City  prop- 
erty to  the  wife  of  Ira  B.  White  occurred  more  than  two 
years  before  the  filing  of  the  affidavit. 

Even  though  it  be  a  continuing  fraud,  and  as  such  open 
to  attack  by  subsequent  as  well  as  precedent  creditors  in 
accordance  with  the  rule  announced  in  Bostwick  v.  Blake, 
145  111.  85,  yet  it  would  not  constitute  a  ground  for  attach- 
ment under  the  statute. 

Our  construction  of  the  statute  is,  the  fraudulent  act  re- 
lied upon  must  have  been  committed  within  two  years  prior 
to  the  filing  of  the  affidavit. 

A  fraudulent  transfer  not  made  within  that  period  does 
not  answer  the  statute,  though  its  character  be  such  that  the 
creditors  could  prevail  in  a  direct  attack  upon  it. 

Whether  the  transaction  between  Ira  and  Fred  P.  White, 
whereby  the  latter,  as  he  claimed,  became  possessed  of  the 
goods  involved  in  the  interpleader  was  fraudulent,  was  a 
question  of  fact. 

No  propositions  of  law  were  presented  to  the  court. 

It  is,  therefore,  presumed  that  the  trial  judge  entertained 
correct  views  as  to  the  rules  of  law  applicable  to  the  case. 

We  have  carefully  considered  the  evidence  and  find  no 
reason  to  declare  that  the  finding  and  judgment  is  mani- 
festly against  the  weight  thereof.  The  judgment  is  af- 
firmed. 
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Stephen   E.    Ridgley  v.    The  Minneapolis    Threshing 

Machine  Co.  et  al. 

1.  Injunction — Damages  on  Dissolution— Record.  — Where  the  record 
fails  to  show  that  an  injunction  was  ordered  or  issued,  a  judgment  for 
damages  on  its  dissolution  can  not  be  sustained. 

Bill  for  Injunction. — Appeal  from  the  Circuit  Court  of  Macoupin 
County ;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.  Affirmed  in  part  and  reversed  in  part  Opinion 
filed  November  15,  1895. 

A.  N.  Tancy  and  Peebles  &  Peebles,  attorneys  for  appel- 
lant. 

David  E.  Keefe  and  A.  H.  Bell,  attorneys  for  appellees. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery,  brought  by  the  appellant  to 
restrain  the  appellee  company  from  selling  or  transferring 
a  certain  promissory  note  held  by  said  appellee,  signed  by 
appellant  and  one  Benoist  as  sureties  for  one  Jacob  Walker. 
The  defense  alleged  against  the  note  was  that  by  agreement 
between  them  and  one  Russell,  who  was  the  agent  for  the 
appellee,  the  note  was  to  be  signed  by  said  Russell  also,  and 
that  he  fraudulently  omitted  to  do  so,  and  delivered  the 
note  to  appellee  without  his  signature. 

The  appellee  denied  that  Russell  was  its  agent,  and  also 
denied  any  such  agreement  by  him. 

The  evidence  was  conflicting  as  to  what  was  the  arrange- 
ment in  that  respect,  but  so  far  as  the  number  of  witnesses 
may  affect  it,  the  preponderance  is  with  the  appellant.  We 
are,  however,  quite  well  satisfied  with  the  conclusion  reached 
by  the  Circuit  Court,  that  the  bill  should  be  dismissed  on 
the  ground  that  Russell  was  not  the  agent  of  the  appellee. 
He  was  not  such  agent,  nor  do  we  see  that  the  appellee  has 
done  anything  to  estop  it  from  so  alleging.  One  White 
was  the  general  agent  of  appellee  at  St.  Louis,  and  he  em- 
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ployed  Russell  to  assist  him  in  finding  buyers  and  in  trans- 
acting his  business,  but  there  is  no  proof  whatever  that 
appellee  had  ever  employed  or  communicated  with  Russell, 
or  even  knew  he  was  employed  by  White. 

The  appellant  may  have  supposed  Russell  was  an  agent 
of  appellee,  but  appellee  can  not  be  held  responsible  unless 
it  has  done  something  to  warrant  such  a  supposition. 

It  is  urged,  however,  that  the  court  erred  in  awarding 
damages  on  account  of  the  dissolution  of  the  injunction,  in 
the  sum  of  $100,  and  this  point  is,  we  think,  well  taken. 
The  abstract  does  not  show  that  an  injunction  was  ever 
ordered  or  issued  in  the  case,  nor  on  a  careful  examination 
of  the  record  do  we  find  any  reference  whatever  to  such  an 
order  or  writ,  save  in  the  order  awarding  damages,  and  for 
this,  if  for  no  other  reason,  such  award  must  be  reversed. 
If,  however,  there  was  a  preliminary  injunction,  there  was 
no  motion'to  dissolve  it,  and  it  was  never  dissolved  until  the 
court,  on  a  final  hearing  of  the  cause,  determined  that  the 
equities  of  the  case  were  with  the  defendants,  and  that  the 
bill  should,  therefore,  be  dismissed,  and  then,  as  the  record 
shows,  the  damages  awarded  were  for  expenses  "  incurred 
in  and  about  the  defense  of  said  suit." 

This  is  clearly  erroneous.  Lambert  v.  Alcorn,  144  HI. 
313,  and  cases  cited. 

The  decree  dismissing  the  bill  is  affirmed.  The  order 
awarding  damages  is  reversed.  The  costs  of  the  appeal 
will  be  equally  divided  between  appellant  and  appellees. 
Affirmed  in  part,  and  reversed  in  part. 


61     174 
80    610^ 

i  6i    ^Lena  Lingreen,  Adm%  v.  The  Illinois  Central  Railroad 
|U'    — -  Company. 

1.  Witnesses— Husband  and  Wife  at  Common  Law. — At  common 
law  the  wife  was  excluded  as  a  witness  for  or  against  her  husband,  in 
his  litigation  with  others  than  herself;  but  after  his  death,  except  as  to 
communications  imparted  under  the  sanctity  and  confidence  of  the 
marriage  relation,  the  wife,  if  not  interested  pecuniarily,  was  deemed 
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competent  to  testify  as  to  matters  coming  to  her  knowledge  from  other 
sources  and  not  by  means  of  her  situation  as  a  wife,  notwithstanding 
they  related  to  the  transactions  of  the  husband. 

2.  Sake — Widow's  Competency,  etc. — In  an  action  against  a  railroad 
company,  by  a  widow  as  administratrix  of  her  deceased  husband,  for 
the  benefit  of  herself  and  next  of  kin,  to  recover  damages  under  the 
statute  for  the  death  of  her  husband,  the  widow  is  a  competent  witness 
under  the  statute  (she  having  been  with  him  at  the  time  of  the  accident) 
as  to  what  she  saw  at  the  time. 

Trespass,  etc. — Death  from  negligence.  Appeal  from  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  November  15,  1895. 

Gere  &  Philbbick,  attorneys  for  plaintiff  in  terror. 
-J.  S.  Wolfe,  attorney  for  defendant  in  error. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

Plaintiffs  intestate,  Charles  Lingreen,  lost  his  life  at  or 
near  the  crossing  of  one  of  the  streets  of  the  city  of  Cham- 
paign and  the  railroad  of  the  defendant  company,  by  reason, 
as  it  is  alleged,  of  the  negligent,  willful  and  malicious  acts  of 
the  servants  of  the  company  then  engaged  in  driving  one 
of  its  engines  over  the  crossing. 

This  was  trespass  on  the  case  by  the  plaintiff  in  error, 
the  administratrix  of  the  estate  of  said  deceased,  suing  for 
the  benefit  of  the  widow  and  next  of  kin  to  recover  dam- 
ages under  the  statute. 

Trial  before  a  jury  resulted  in  judgment  adverse  to 
plaintiff  and  she  has  prosecuted  this  writ  of  error. 

Lena  Lingreen,  widow  of  the  deceased,  was  in  company 
with  him  at  the  time  and  saw  much  or  all  that  occurred. 
She  was  offered  as  a  witness  in  behalf  of  the  plaintiff. 

The  court  ruled  she  was  "  not  competent  to  testify  to  any 
fact  that  occurred  at  the  time  of  her  husband's  death  or  in 
respect  to  any  matter  or  thing  leading  to  it." 

At  the  common  law  a  wife  was  excluded  as  a  witness  for 
or  against  her  husband  in  his  litigation  with  others  than 
herself,  upon  the  ground  that  the  interest  of  husband  and 
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wife  were  fti  legal  contemplation  identical,  and  also  for  rea- 
sons of  public  policy  looking  toward  the  preservation  of 
harmony  and  confidence  in  the  marriage  relation. 

After  the  death  of  the  husband,  as  no  reasons  of  public 
policy  demanded  silence,  except  as  to  communications  im- 
parted under  the  sanctity  and  confidence  of  the  marriage 
relation,  the  wife,  if  not  interested  pecuniarily  in  the  action, 
was  deemed  competent  to  testify  to  facts  coming  to  her 
knowledge  from  other  sources  and  not  by  means  of  her 
situation  as  a  wife,  notwithstanding  they  related  to  the 
transactions  of  the  husband.  9  Amer.  &  Eng.  Ency  of  Law, 
p.  807;  1  Greenleaf,  Evid.,  Sec.  338. 

The  statute  has  removed  the  disqualification  of  interest 
and  it  would  seem  clear  that  Mrs.  Lingreen  was  competent' 
to  testify,  except  as  to  what  is  usually  denominated  con- 
fidential communication,  unless  rendered  incompetent  by 
the  provisions  of  Sec.  5,  Chap.  51,  It.  S.,  entitled  Evidence, 
which  is  devoted  to  the  question  of  the  competency  of  wit- 
nesses as  affected  by  the  marriage  relation. 

This  section  including  the  proviso,  it  will  be  observed,  has 
reference  only  to  the  competency  of  husband  and  wife  as 
witnesses  for  and  against  each  other  in  suits  between  one 
of  them  and  other  parties  or  between  the  husband  and  wife, 
and  its  provision  changes  the  common  law  rule  only  to  the 
extent  of  rendering  the  husband  or  wife  competent  in  cer- 
tain cases  therein  specified,  wherein  they  would  have  been 
excluded  by  it§  operation. 

The  proviso  to  the  section  has  reference  only  to  what  w$ 
have  hereinbefore  referred  to  as  confidential  communications 
between  husband  and  wife. 

Mrs.  Lingreen  was  not  offered  as  a  witness  to  testify  to 
any  admission  or  conversation.of  her  husband  or  in  an  action 
to  which  her  husband  was  a  party.  The  husband  was  dead 
and  his  estate  in  no  wise  interested  in  the  litigation. 

The  connection  of  the  administrator  with  the  suit  was 
merely  formal.  He  prosecuted  not  for  the  estate  of  his  in- 
testate, but  for  the  exclusive  benefit  of  the  widow  and  next 
of  kin. 
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The  fact  that  Mrs.  Lingreen  formerly  sustained  the  rela- 
tion of  wife  to  the  deceased  had  no  effect  upon  her  status  as 
a  witness  save  that  she  was  inhibited  from  detailing  any 
admission  or  conversation  of  her  late  husband. 

That  her  testimony  was  material  is  beyond  doubt. 

It  was  error  to  exclude  her. 

The  custom  and  habits  of  the  flagman  at  the  crossing  in 
giving  signals  to  those  about  to  cross  the  track,  or  of  the 
fact  that  a  train  oi*  engine  was  approaching,  was  proper  to 
be  proven.  It  bore  upon  the  question  of  care  exercised  by 
the  deceased. 

The  first,  second  and  third  instructions  given  for  defend- 
ant in  error  erroneously  assumed  to  declare  negligence  on 
the  part  of  the  deceased  and  of  one  Ely  (who  was  in  the 
wagon  with  him  and  controlling  or  assisting  to  control  the 
team),  as  a  matter  of  law  from  acts  or  omissions  of  said  per- 
sons set  out  in  the  instructions. 

Whether  they  exercised  ordinary  care  was  a  question  of 
fact,  not  of  law,  to  be  determined  by  the  jury,  not  the  court. 

It  was  also  error  to  give  the  fourth  instruction  given  in 
the  same  behalf.  It  purported  to  advise  the  jury  as  to  the 
law  bearing  upon  the  charge  in  two  counts  of  the  declaration, 
that  the  death  of  the  deceased  was  due  to  willfully  malicious 
and  negligent  acts  of  the  engineer,  and  concluded  as  follows : 
"  You  are  to  consider  his  (engineer's)  motive  or  intent  at  the 
time,  whether  evil  or  not,  toward  the  persons  involved,  or 
whether  he  acted  in  good  faith  and  from  a  proper  motive; 
if  he  acted  from  a  proper  motive  and  in  good  faith,  although 
in  so  doing  he  might  have  acted  negligently,  still  the  defend- 
ant would  not  be  liable." 

The  well  established  doctrine  that  gross  want  of  care  and 
reckless  disregard  of  the  safety  of  others  may  raise  in  law  a 
presumption  of  willfulness  or  intentional  wrong  (Thompson 
on  Negligence  p.  1264,  Sec.  53)  is  wholly  ignored,  and  the 
element  of  ill  will,  which  may  be.  entirely  immaterial  f E.  St. 
L.  Con.  K.  It.  Co.  v.  O'Hare,  150  111.  580),  is  given  undue 
prominence,  so  that  taken  as  a  whole  the  instruction  was 
misleading  and  vicious. 

Vol.  LXI  U 
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Instruction  No.  8,  given  also  for  the  defendant,  is  argu- 
mentative, assuming  to  declare  negligence  as  a  matter  of 
liaw  from  the  existence  of  specified  circumstances,  and  is  so 
framed  as  to  confuse  rather  than  enlighten. 

The  judgment  is  reversed  and  the  cause  remanded. 


Terre  Haute  &  I.  R.  R.  Cp.  t.  Stephen  Outright. 

1.  Verdicts — When  to  be  Sustained. — When  the  record  shows  suffi- 
cient evidence  to  warrant  the  action  of  the  jury  the  verdict  will  not  be 
disturbed. 

Action  for  Killing1  Domestic  Animals.— Appeal  from  the  Circuit 
Court  of  Cumberland  County;  the  Hon.  Silas  Z.  Landes,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  November  15,  1805. 

L.  N.  Brewer  and  T.  J.  Golden,  attorneys  for  appellant. 
P.  A.  Brady,  attorney  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  the  value  of  a  hog, 
said  to  have  been  killed  by  the  appellant  company's  train  on 
its  road.  The  negligence  relied  on  by  the  plaintiff  was  the 
failure  to  fence.  The  evidence  certainly  supports  that 
charge,  and  the  only  ground  for  contention  is  whether  there 
is  sufficient  proof  that  the  animal  got  on  the  track  by  reason 
of  such  defect  in  the  fence,  and  whether  it  was  struck  by  a 
train  or  locomotive  or  whether  it  received  its  injury  in  some 
other  way. 

We  have  examined  the  record  and  find  there  was  some 
confusion  during  the  trial,  many  objections  being  made  by 
counsel,  and  that  the  testimony  of  the  plaintiff  and  other 
witnesses  appears  in  a  somewhat  disjointed  and  irregular  con- 
dition. Yet  we  think  there  was  enough  to  warrant  the  jury 
in  concluding  that  the  hog  got  on  the  track  at  a  point  where 
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the  company  was  bound  to  maintain  a  fence  and  had  not 
done  so.  It  also  appears  that  the  animal  had  been  dragged 
from  the  track  and  was  found  a  few  feet  therefrom  so  badlv 
injured  that  it  had  to  be  killed. 

This  wa*  done  by  the  section  foreman  and  he  buried  it. 

The  evidence,  while  not  conclusive,  makes  a  prima  facie 
case  which  will  suffice  in  the  absence  of  rebutting  proof. 

The  judgment  is  affirmed. 


Cleveland,  C.  C.  &  St.  L.  By.  Co.  v  .  Perishow&  Newman. 

1.  Railroads— Liability  for  Failure  to  Furnish  Cars.— Where  a  rail- 
road company  engages  to  furnish  a  car  for  the  shipment  of  stock,  and 
fails  to  do  so,  it  is  liable  for  damages. 

2.  Same — Tender  of  freight  Charges  in  Advance  Not  Necessary. — 
Where  a  person  contracts  -with  a  railroad  company  for  a  car  in  which  to 
ship  stock  by  a  certain  time,  he  will  not  be  precluded  from  recovering 
damages  for  the  failure  to  furnish  the  car,  because  he  did  not  tender  to 
the  company  the  freight  charges  in  advance. 

Transcript  from  a  Justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15, 1895. 

Neal  &  Wiley  and  George  F.  MaNui/rr,  attorneys  for 
appellant. 

Hughes  &  Hates,  attorneys  for  appellees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

Suit  by  appellees  to  recover  damages  for  failure  of  appel- 
lant company  to  provide  car  and  transport  250  sheep  from 
Charleston,  111.,  to  Cleveland,  Ohio,  with  reasonable  dispatch. 

The  case  was  submitted  to  a  jury  without  instructions  as 
to  the  law.  Whether  the  evidence  is  sufficient  to  support 
the  verdict,  is  the  sole  question  presented. 
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Counsel  for  appellant,  in  their  brief,  state  following 
grounds  for  reversal,  to  wit : 

The  plaintiffs  below  have  failed  to  prove : 

First.  That  the  railway  ever  contracted  to  furnish  a 
double-deck  car  by  Wednesday  evening,  or  at  any  stated 
time. 

Second.  They  failed  to  prove,  if  this  car  had  been  fur- 
nished on  the  day  or  evening  they  requested,  that  the  sheep 
would  have  reached  Cleveland  Friday,  but,  on  the  contrary, 
proved  it  was  very  likely  they  would  have  reached  Cleve- 
land Saturday,  and  been  sold  for  the  same  price  they  brought 
Tuesday. 

Third.  They  failed  to  prove  there  was  any  difference  in 
the  market  price  of  these  sheep  at  Cleveland,  Friday  and 
Tuesday. 

Fourth.  They  proved  that  by  paying  $16  extra  freight, 
all  claim  of  loss  would  have  been  avoided. 

Fifth.  They  failed  to  prove  they  tendered  the  freight 
charges,  or  were  ready  to  tender  them. 

We  will  notice  these  points  in  order : 

First.  It  appeared  the  agent  advised  the  appellees,  cars 
would  be  provided  on  twenty-four  hours'  notice. 

They  notified  him  Tuesday  morning  they  desired  to  ship 
the  sheep  Wednesday  evening. 

He  ordered  a  double-deck  car,  the  proper  car  for  the  pur- 
pose, and  the  jury  was  fully  warranted  in  finding,  from  the 
language  and  conduct  of  the  agent,  an  assurance  the  car 
would  be  ready  on  Wednesday. 

Appellees  brought  the  sheep  and  presented  them  for  ship- 
ment Wednesday  afternoon.  The  car  did  not  come  in  the 
train  as  expected,  nor  during  the  night  of  Wednesday. 

Thursday  afternoon,  no  car  having  arrived,  the  stock,  at 
the  suggestion  of  appellant's  station  agent,  was  driven  by 
appellees  to  the  country,  there  to  be  kept  until  a  car  could 
be  obtained. 

Saturday  the  car  was  received  and  the  stock  shipped. 

The  jury  were  justified  in  finding  a  contract  to  provide 
car  by  Wednesday  evening,  and  that  appellant  failed  to 
provide  a  suitable  car  in  reasonable  time. 
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Either  finding  would  answer  the  demands  of  the  law. 

Second.  A  freight  train  leaving  Charleston  Wednesday 
afternoon,  would,  if  running  upon  schedule  time,  bring  stock 
into  Cleveland  in  time  for  the  market  on  Friday. 

It  was  proved  such  trains,  at  times,  did  not  reach  Cleve- 
land until  Saturday  morning.  But  such  delay  was  excep- 
tional and  due  to  adverse  circumstances,  only  occasionally 
intervening.  The  jury  were  authorized  in  acting  upon  the 
theory  the  train  would  move  upon  schedule  time,  as  the  evi- 
dence developed  nothing  indicating  exceptional  conditions. 

Third.  The  sheep  arrived  on  Tuesday.  The  market 
price  of  sheep  generally  was  lower  then  than  on  Friday  by 
fifty-five  cents  on  the  hundred  pounds. 

The  proof  showed  the  sheep  were  sold  at  the  prices  cur- 
rent on  Tuesday,  and  the  conclusion  that  appellees  were 
damaged  accordingly,  inevitably  arose.  The  court  ruled  cor- 
rectly as  to  the  admissibility  of  the  evidence  as  to  the  prices 
on  Tuesday.  ^ 

There  fe  no  force  in  the  suggestion  appellees*  sheep  may 
have  been  of  a  grade  or  class  not  affected  by  the  general 
fall  in  prices,  because  there  is  an  entire  absence  of  testi- 
mony on  which  to  ground  it. 

Fourth.  The  suggestion  was  made  by  the  agent  on 
Thursday  that  appellees  might  ship  the  sheep  ;n  two  single- 
deck  cars  by  paying  extra  freight  charges  to  the  amount  of 
$16.  It  is  argued  their  damages  could  not  exceed  that 
sum.  Had  they  adopted  the  suggestion  the  stock  could 
not  have  arrived  in  market  before  Saturday,  and  the 
proof  shows  the  market  price  on  that  day  was  same  as  on 
Tuesday.  Therefore  the  damages  would  not  have  been 
lessened  had  the  single-deck  cars  been  used. 

Fifth.  Even  in  cases  where  it  is  sought  to  enforce  the 
infliction  of*  statutory  penalties  against  a  railroad  company 
for  failing  or  refusing  to  receive  or  to  transport  property 
within  a  reasonable  time,  it  is  not  essential  the  freight 
charges  should  be  paid  or  tendered  unless  payment  is  de- 
manded.   Sec.  84,  Chap.  114,  R.  S. 

Certainly  no  more  stringent  rule  should  prevail  when  the 
action  is  to  recover  damages  actually  sustained. 
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In  the  case  at  bar  the  company  received  the  stock  for 
shipment  without  demanding  pa}Tment  of  freight  charges, 
and  transported  it,  but  failed  to  provide  a  car  in  reasonable 
time,  from  which  damages  accrued. 

Recovery  of  damages  for  such  failure  can  not  be  denied 
upon  the  ground  that  freight  charges  were  not  tendered  or 
even  never  paid. 

There  is  no  reason  for  interference  upon  our  part  with 
the  judgment    It  is  affirmed. 


Walter  L.  Coon  v.  John  W.  McHarry. 

1.  Verdicts — Conclusive  upon  Questions  of  Fact — Where  the  main 
question  in  a  case  is  one  of  fact,  and  is  fairly  submitted  to  a  jury,  their 
conclusion  must  be  accepted  as  a  final  solution  of  the  controversy. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Mason  County;  the  Hon.  George  W.  Hkrdman,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15, 1895. 

H.  W.  Ma8tebs  and  H.  A.  Wbight,  attorneys  for  appellant. 
Wallace  &  Laoey,  attorneys  for  appellee, 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Cottbt. 

The  appellant  moved  to  set  aside  a  judgment  by  confes- 
sion upon  the  ground  that  he  did  not  sign  the  promissory 
note  which  contained  a  power  of  attorney  to  confess  a  judg- 
ment. An  issue  was  submitted  to  a  jury  as  to  the  genuine- 
ness of  the  note  and  the  finding  was  for  the  plaintiff. 

Judgment  was  entered  accordingly  from  which  this  ap- 
peal is  prosecuted.  The  main  question  argued  and  the  only 
important  question  in  the  case  is  one  of  fact,  t.  e.,  whether 
the  note  was  signed  by  the  appellant. 

There  was  a  sharp  conflict  in  the  evidence  on  this  point, 
and  the  jury  were  compelled  to  reconcile  the  testimony,  if 
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possible,  and  if  not  to  determine  which  witnesses  were  the 
more  worthy  of  credence. 

We  think  there  is  no  ground  whatever  for  interference 
on  our  part  as  to  this  issue.  It  is  objected  that  the  court 
improperly  excluded  some  testimony.  The  character  of  the 
excluded  evidence  is  not  clearly  stated  in  the  brief  or  in  the 
abstract  but  on  referring  to  the  record  it  consists  of  cer- 
tain parts  of  the  cross-examination  of  the  appellee  which 
were  ruled  out  because  not  proper  cross-examination. 

We  think  no  error  was  committed  in  this  respect. 

It  is  also  urged  that  the  instructions  for  plaintiff  were 
faulty,  and  that  the  case  of  appellant  was  prejudiced 
thereby. 

We  find  nothing  in  these  instructions  calling  for  serious 
objection,  and  when  they  are  considered  in  connection  with 
those  given  at  the  instance  of  appellant  it  seems  quite  clear 
the  latter  has  no  just  cause  of  complaint. 

To  repeat,  the  chief  question  in  the  case  was  whether  ap- 
pellant signed  the  note.  This  was  fairly  submitted  to  the 
jury  and,  in  view  of  the  conflicting  nature  of  the  proof,  their 
conclusion  must  be  accepted  as  a  final  solution  of  the  con- 
troversy. 

The  judgment  will  be  affirmed. 


City  Electric  Railway  Go.  v.  Christina  Jones. 

1.  Electric  Cars— Motorman  Must  be  at  his  Post— Negligence.— It  is 
negligence  to  require  a  motorman  upon  an  electric  car  to  collect  fares. 
An  electric  car,  moving  at  the  usual  rate  of  speed  along  a  street,  should 
be  under  the  constant  guidance  and  control  of  the  motorman,  who 
should  always  be  at  his  post  to  slacken  speed  and  give  warning  when- 
ever necessary. 

2.  Ordinary  Care — At  Street  Crossings.— A  person  crossing  a  street 
in  which  a  street  car  track  is  laid,  is  presumed  to  know  that  the  cars  are 
to  be  expected  at  any  time,  and  from  either  direction.  The  exercise  of 
ordinary  care  to  avoid  the  cars  in  such  a  place  must  be  determined  by 
the  surrounding  circumstances;  a  person  in  such  a  place,  whose  atten- 
tion is  diverted  by  an  unusual  and  frightful  occurrence,  can  not  be  said 
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not  to  be  in  the  exercise  of  ordinary  care,  if  for  the  moment,  he  omitted 
to  look  up  and  down  the  Btreet  for  an  approaching  car. 

• 

Trespass,  etc.,  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November 
15, 1895. 

Mills  Eros,  and  W.  C.  Johns,  attorneys  for  appellant. 

D.  D.  Hill  and  Buckingham  &  Sohroll,  attorneys  for 
appellee. 

Mr.  Ju8ticb  Wall  delivered  the  opinion  of  the  Court. 

The  appellee  recovered  a  judgment  against  the  appellant 
in  the  sum  of  $2,500. 

As  she  was  walking  across  "Water  street,  in  the  city  of 
Decatur,  a  car  in  charge  of  the  servant  of  appellant  ran 
upon  her,  inflicting  the  injury  complained  of.  It  is  urged 
that  under  the  proof  the  jury  were  not  warranted  in  finding 
that  she  was  at  the  time  in  the  exercise  of  ordinary  care, 
and  that  her  failure  to  observe  the  approach  of  the  car  was 
due  to  such  neglect  on  her  part  as  should  prevent  recovery. 
In  determining  this  question  it  is  proper  to  consider  the 
speed  of  the  car  and  whether  any  signal  was  given  of  its 
approach.  The  evidence  tends  to  show  that  a  person  walk- 
ing west  on  Marietta  toward  "Water  street,  as  she  was,  could 
see  a  car  coming  south  on  Water  street,  as  this  was,  for  a 
considerable  distance,  far  enough  at  any  rate  to  have  avoided 
the  collision.  There  is  no  doubt  of  this.  Certainly  it  was 
possible  to  have  seen  the  car  in  time  if  she  had  been  look- 
ing that  way. 

She  was  not  so  looking,  but  as  she  started  across  "Water 
street,  the  evidence  tends  to  show,  her  attention  was  at- 
tracted by  a  runaway  team  which  dashed  across  Marietta 
street  and  struck  a  post,  upsetting  the  vehicle.  She  was 
watching  this  and  just  then  the  car  struck  her.  She  was 
carrying  a  basket  of  clothes,  and  wore  a  sun-bonnet  which 
projected  past  her  face,  and  perhaps  interfered  with  her 
vision  laterally  to  some  extent. 
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She  did  not  see  the  car  nor  hear  it. 

It  was  moving,  according  to  some  of  the  testimony,  at  the 
rate  of  ten  miles  an  hoar,  no  signal  being  given— the  motor- 
man  at  the  time  being  inside  the  car  collecting  fares. 

Persons  crossing  a  street  in  which  a  track  is  laid  for  the 
passage  of  electric  cars  may  be  presumed  to  know  that  such 
cars  are  to  be  expected  at  any  time,  from  either  direction, 
and  yet  it  is  not  at  all  unusual  to  depend  more  or  less  upon 
the  warnings  that  are  given  at  street  crossings.  Cars  move 
both  ways,  and  to  be  perfectly  safe  one  must  look  both 
ways  and  not  depend  upon  hearing  the  signals,  but  probably 
very  few  persons  comparatively  do  so. 

Such  caution  is  perhaps  extraordinary.  At  any  rate  when 
one's  attention  is  diverted  by  an  unusual  and  frightful  thing 
like  a  runaway  it  would  hardly  do  to  say  that  he  was  not 
exercising  ordinary  care  if  for  the  moment  he.  omitted  to 
look  up  and  down  the  street  for  an  approaching  car. 

All  the  plaintiif  need  prove  is  such  care  as  ordinarily 
would  have  been  exercised  under  the  same  circumstances. 
It  is  not  probable  that  any  ordinary  person  would  have 
acted  differently  in  view  of  the  circumstances  here  shown. 

Certainly  the  finding  of  the  jury  in  this  respect  is  not  so 
opposed  to  the  evidence  as  to  justify  an  appellate  tribunal 
in  reversing  their  conclusion. 

As  to  the  negligence  of  the  defendant  little  need  be  said. 
It  appears  that  it  was  a  part  of  the  motorman's  duty  to  col- 
lect the  fares,  and  that  after  he  left  the  switch  on  the  north 
side  of  Marietta  street,  and  after  he  had  seen  the  plaintiff 
starting  to  cross  Water  street,  he  went  in  the  car  and  was  tak- 
ing fares  when  the  plaintiff's  peril  was  discovered  and  brought 
to  his  notice  by  some  of  the  passengers.  He  ran  to  his 
brake  as  quickly  as  possible  but  was  too  late.  No  doubt 
he  was  running  faster  than  allowed  by  ordinance  when  he 
left  his  brake;  no  signal  was  given,  and  for  all  practical  pur- 
poses the  car  was  running  without  his  guidance  or  control. 

It  may  be  said,  without  much  question,  that  a  motorman 
ought  to  be  at  his  post  all  the  time,  and  it  should  be  no  part 
of  his  duty  to  collect  fares.  An  electric  car  moving  at  the 
usual  rate  of  speed  along  such  a  street,  as  in  this  case, 
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should  be  under  the  constant  guidance  and  control  of  the 
motorraan,  who  should  be  always  at  his  post  to  slacken 
speed  and  give  warning  whenever  necessary.  No  doubt 
this -accident  might  have  been  avoided  if  the  car  had  been 
so  handled  and  managed. 

We  have  no  hesitation  in  saying  that  the  proof  shows  a 
clear  case  of  negligence  on  the  part  of  the  defendant,  and 
in  view  of  all  the  evidence  that  the  verdict  is  responsive  to 
the  merits.  Complaint  is  made  that  the  court  refused  cer- 
tain instructions,  which  are  not  set  out  in  appellant's  brief. 
The  abstract  does  not  contain  any  of  the  instructions  given 
or  refused  on  either  side,  though  it  states  that  some  were 
given  for  plaintiff  and  for  defendant,  and  some  asked  by 
the  latter  were  refused.  In  such  condition  of  the  abstract 
we  are  not  called  upon,  as  has  frequently  been  held,  to  con- 
sider the  point  so  presented. 

We  have,  however,  turned  to  the  record  and  read  with 
care  the  entire  series,  and  are  satisfied  the  appellant  has  no 
just  cause  of  objection. 

All  that  is  material  and  proper  in  the  refused  instructions 
is  contained  and  aptly  stated  in  those  given  for  defendant. 
The  rule  as  to  the  degree  of  care  on  the  part  of  the  plaintiff 
and  the  degree  of  negligence  on  the  part  of  the  defendant, 
necessarily  concurrent  in  order  to  support  a  verdict  for 
the  plaintiff,  was  clearly  announced  and  repeated  over  and 
over,  so  that  the  jury  could  not  have  misunderstood  the  law 
applicable  to  the  facts  before  them. 

The  judgment  will  be  affirmed. 


Wilkin  Samuel  v.  The  People  of  the  State  of  Illinois. 

1.  Witnesses—  Waiver  of  Personal  Privileges  in  Testifying.— A  per- 
son who  makes  the  affidavit  upon  which  an  information  for  a  criminal 
offense  is  based,  and  requests  the  state's  attorney  to  file  the  same,  waives 
his  right  to  decline  to  testify  on  the  trial  upon  the  ground  that  his  testi- 
mony might  expose  him  to  a  criminal  prosecution. 
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Criminal  Information.— Error  to  the  County  Court  of  De  Witt 
County;  the  Hon.  George  W.  Ingham,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November  15, 
1895. 

R.  A.  JjEMon,  attorney  for  plaintiff  in  error. 
John  Fuller,  State's  Attorney,  for  the  people. 

Pee  Curiam. 

Plaintiff  in  error  was  charged  with  keeping  a  gaming 
house,  and  with  gaming.  On  the  trial  one  King  was  offered 
as  a  witness  by  the  people,  and  objected  to  giving  testimony 
on  the  ground  it  might  expose  him  to  prosecution  under  an 
ordinance  of  the  city  of  Clinton,  which  made  it  a  penal 
offense  to  be  found  in  a  room  or  place  used  for  the  purpose 
of  gaming. 

It  appeared  from  the  statement  of  the  witness  that  he 
signed  the  affidavit  upon  which  the  information  was  based 
and  that  he  repeatedly  requested  the  state's  attorney  to  file 
the  information.  Assuming  that  a  liability  to  prosecution 
under  the  city  ordinance  would  justify  the  witness  in  de- 
clining to  answer,  yet  this  was  a  mere  personal  privilege 
which  he  might  waive,  and  which  we  think  he  did  waive, 
when  he  urged  the  state's  attorney  to  file  the  information, 
and  voluntarily  signed  said  affidavit.  He  ought  not  to  be 
permitted  thus  to  incite  the  prosecution  and  then  claim  his 
privilege.    Wharton  Cr.  Ev.,  8th  Ed.,  Sec.  470. 

We  need  not  discuss  the  question  whether  the  defendant 
can  assign  error  upon  the  admission  of  testimony  which 
should  have  been  held  privileged  on  the  objection  of  the 
witness.    Judgment  affirmed. 


Edwin  Weld,  Administrator  of  Frederick  W.  Johnson,  v. 
The  Mutual  Life  Insurance  Company. 

1.  Insurance — When  Death  by  Suicide  Avoids  the  Policy. — In  a 
policy  of  life  insurance  it  was  conditioned  that  if  the  insured  should  die 
by  his  own  act,  whether  sane  or  insane,  the  policy  should  be  void. 
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Held,  that  as  the  insured  came  to  his  death  by  his  own  voluntary  inten- 
tional act  within  the  period  mentioned  there  could  be  no  recovery. 

2.  Evidence — Statements  Found  on  the  Body  of  a  Suicide. — In  an 
action  upon  a  policy  of  insurance  where  the  defense  of  suicide  is  made, 
a  statement  found  upon  the  body  of  the  deceased,  addressed  to  "  father, 
mother,  and  sisters,"  announcing  that  his  death  was  caused  by  his  own 
hand,  making  disposition  of  his  own  effects,  etc.,  is  proper  to  be  admitted 
as  evidence,  tending  to  show  that  he  came  to  his  death  by  his  own  act. 

Assumpsit,  on  a  life  insurance  policy.  Appeal  from  the  Circuit  Court 
of  De Witt  County;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
November  15, 1895. 

Statement  of  the  Case. 

Appellant's  intestate  made  written  application  August  4, 
1893,  to  appellee  company  for  policy  of  insurance  upon  his 
life. 

The  application  contained  following  warranty :  "  I  also 
warrant  and  agree  that  I  will  vnot  die  by  own  act,  whether 
sane  or  insane,  during  the  period  of  two  years." 

August  7,  1893,  the  appellee  company,  in  consideration  of 
the  application  and  a  certain  premium,  issued  a  policy  to 
said  intestate,  the  warranty  contained  in  the  application 
being  one  of  the  conditions  thereof. 

September  4,  1893,  the  assured  died  from  the  effect  of  a 
pistol  or  gunshot  wound. 

This  was  assumpsit  by  his  administrator  to  collect  the 
insurance  under  the  policy. 

The  court  refused  all  instructions  asked  by  the  plaintiff 
and  instructed  the  jury  to  find  for  the  defendant  company, 
which  they  did. 

Judgment  was  rendered  accordingly  and  plaintiff  ap- 
pealed. 

Moore  &  Warner,  attorneys  for  appellant. 

Winston  &  Meagher  and  K.  A.  Lemon,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 
We  have  carefully  read  the  evidence  preserved  in  the  bill 
of  exceptions. 
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That  the  deceased  came  to  his  death  by  his  own  voluntary 
intentional  act  was  so  clearly  established  as  to  be  beyond 
doubt  or  debate. 

There  was  no  evidence  tending  to  show  that  he  took  his 
life  in  a  fit  of  frenzied  madness,' or  from  an  insane  impulse, 
so  powerful  as  to  deprive,him  of  the  ability  to  form  an  in- 
tention. 

He  was  fully  conscious  of  what  he  was  about  to  do,  and 
of  the  result  which  would  follow  his  intended  act. 

The  instructions  asked  by  the  appellant,  to  the  effect  the 
policy  could  not  be  avoided  by  proof  the  assured  committed 
suicide  if  the  jury  believed  from  the  evidence  that  the 
assured  was  impelled  thereto  by  an  insane  impulse  which  he 
was  unable  to  resist,  were  properly  refused. 

There  was  no  evidence  upon  which  to  base  them;  upon 
the  contrary,  the  evidence  excluded  any  such  conclusion. 

The  written  statement  found  upon  body  of  the  deceased, 
addressed  to  "  Father,  mother  and  sisters,"  was  properly 
admitted  in  evidence.  It  was  not  signed,  but  was  written 
upon  a  page  of  a  book  found  on  the  person  of  the  deceased, 
and  was  clearly  a  message  prepared  by  him  for  the  purpose 
of  announcing  to  his  relatives  that  his  death  was  caused  by 
his  own  hand,  and  of  making  disposition  of  his  effects  and 
indicating  his  desire  as  to  the  funeral  services  to  be  held  over 
his  remains. 

The  judgment  was  such  as  the  law  demanded  under  the 
proof,  and  should  be  and  is  affirmed. 


Julius  Starrett  v.  Anna  E.  Keating. 

1.  Settlement  of  Estates— Fraud  in— Relief  When  Barred  by 
Laches. — Heirs,  seeking  relief  against  fraud  in  the  settlement  of  estates, 
must  be  vigilant  and  prompt,  and  must  act  without  unnecessary  delay 
after  the  discovery  of  the  fraud.  If  they  fail  to  do  so,  and  especially  if 
after  such  discovery  they  deal  with  property  distributed  to  them  in  kind 
as  their  own,  they  will  be  held  to  have  .ratified  the  transaction  and  a 
court  of  equity  will  afford  them  no  relief. 
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2.  Same — Power  of  a  Court  of  Equity  to  Review.— In  this  case  a  court 
of  equity  on  application  of  heirs  opened  an  estate  six  years  after  the 
same  had  been  settled  and  the  administrator  discharged,  for  the  purpose 
of  re-adjusting  his  settlement  of  the  same. 

8.  •  Equity— He  Who  Asks  Equity  Must  Do  Equity. — A  complainant 
S3eking  to  rescind  a  transaction  for  fraud  is  required  to  put  the  defend- 
ant in  statu  quo,  unless  prevented  by  some  cause  for  which  he  is  not 
responsible. 

Bill  for  Re-adjusting  the  Settlement  of  an  Estate.— Error  to  the 
Circuit  Court  of  Scott  County;  the  Hon.  Cyrus  Epler,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Reversed  and 
remanded.    Opinion  filed  November  15,  1895. 

H.  T;  Helm,  Lynn  Helm  and  Chas.  H.  Dummer,  attorneys 
for  plaintiff  in  error,  contended  that  the  jurisdiction  of  the 
County  Court  over  every  subject  and  topic  presented  by  the 
final  report  of  the  administrator  in  this  case,  and  his  applica- 
tion for  discharge,  was  absolute  and  conclusive,  and  the 
finality  of  such  adjudication  could  only  be  questioned  in  an 
appeal  in  the  manner  pointed  out  by  the  statute.  Such  is 
the  unquestionable  result  of  all  of  the  adjudications  in  this 
State.  Propst  v.  Meadows,  13  111.  157;  Bennett  v.  Wolff,  70 
111.  80;  Hanna  v.  Tocum,  17  111.  387;  Housh  v.  People,  66  111. 
181;  Bostwick  et  al.  v*  Skinner,  80  111.  147;  Blair  v.  Sennott, 
35  111.  App.  369;  134  111.  84. 

Notice  of  the  facts  and  circumstances  which  would  put  a 
man  of  ordinary  intelligence  and  prudence  on  inquiry,  is 
equivalent  to  knowledge  of  all  the  facts  which  a  reasonably 
diligent  inquiry  would  disclose.  Whatever  is  notice  enough 
to  excite  attention,  put  the  party  on  his  guard,  and  call 
for  inquiry,  is  notice  of  everything  to  which  such  inquiry 
might  have  led.  Where  a  person  has  sufficient  information 
to  lead  him  to  a  fact,  he  shall  be  deemed  conversant  with  it. 
Kennedy  v.  Green,  3  Mylne  &  K.  722;  Wood  v.  Carpenter, 
101  U.  S.  135-141;  Parker  v.  Kuhn,21  Neb.  413;  32  N.  W. 
Kep.  74;  Wright  v.  Davis,  28  Neb.  479,  483;  44  N.  W.  Rep. 
490. 

It  is  in  conformity  with  the  same  principle  that  parties 
who  have  long  acquiesced  in  settlements  of  accounts,  or  of 
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other  mutual  dealings,  are  not  permitted  to  re-open  or  dis- 
turb them;  and  this  is  true,  even  though  the  parties  stood 
in  confidential  relations  toward  each  other,  as  trustee  and 
cestui  que  trusty  principal  and  agent,  and  the  like,  and  the 
settlement  embraced  matters  growing  out  of  such  relations. 
Pomeroy's  Eq.  Jur.,  820;  Bright  v.  Legerton,  6  Jur!  N.  S. 
1179;  Clark  v.  Hart,  5  Jur.  K  S.  447. 

If  a  party  has  knowledge  that  he  has  been  defrauded, 
and  yet  subsequently  confirms  the  original  contract  by 
making  new  agreements  and  engagements  respecting  it,  he 
thereby  waives  the  fraud  and  abandons  his  claim  to  equi- 
table relief.  Rogers  v.  Higgins  et  al.,  57  111.  250;  Edwards  v. 
Roberts,  7  Smedes  &  Marshall  544;  Parson  v.  Hughes,  9 
Paige  591;  Fobl.  Eq.,  129  Note  (r). 

A  party  defrauded  can  not  be  allowed  to  deal  with  the 
subject-matter  of  the  contract  and  afterward  rescind  it. 
Musson  v.  Bo  vet,  1  Denio  74;  Perry  v.  Pearson,  30  111.  App. 
390;  135  111.  233. 

The  doctrine,  repeatedly  announced  by  this  court,  is  that 
a  party  can  not  affirm  a  contract  in  part  and  rescind  it  as 
to  the  residue.  If  he  rescinds  he  must  do  so  in  toto.  He 
must  put  the  opposite  party  in  as  good  a  condition  as  he 
was  in  before  the  sale,  by  a  return  of  the  property  pur- 
chased, unless  it  is  entirely  worthless.  Buchenau  v.  Horney, 
12  111.  338;  Bowen  v.  Schuler,  41  111.  193;  Ryan  v.  Brandt, 
42  111.  78;  King  v.  Mason,  42  111.  223. 

J.  A.  Warren  and  J.  M.  Riggs,  attorneys  for  defendant 
in  error,  contended  that  if  there  is  any  misrepresentation, 
or  concealment  of  a  material  fact,  or  any  just  suspicion  of 
artifice  or  undue  influence,  courts  of  equity  will  interpose, 
and  pronounce  the  transaction  void,  and,  as  far  as  possible, 
restore  the  parties  to  their  original  rights.  1  Story's  Eq. 
Jur.  (11th  Ed.,)  Sec.  218. 

Where  the  statute  fixes  the  time  within  which  the  claim 
would  be  barred  if  asserted  at  law,  courts  of  equity  will  re- 
fer to  the  statute  as  the  means  of  ascertaining  the  reason- 
able period  in  which  the  bar  will  be  complete  in  equity, 
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thus,  by  analogy,  following  the  law.  In  cases,  however, 
where  there  is  no  statute  applicable,  the  time  in  which  a 
a  party  will  be  barred  from  relief  in  a  court  of  equity,  must 
necessarily  depend  upon  the  peculiar  circumstances  of  each 
case.    Harris  v.  Mclntyre,  118  111.  288. 

Delay  in  instituting  proceedings,  where  the  parties  are 
members  of  the  same  family,  is  not  so  strictly  regarded  as 
where  they  are  strangers  to  each  other.  Yeaton  v.  Yeaton, 
4  Brad.  593;  Zaver  v.  Fielder,  9  Jur.  N.  S.  190. 


Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

This  wras  a  bill  in  chancery,  filed  by  Anna  E.  Keating  and 
Susan  E.  Starrett  against  Julius  Starrett,  for  the  purpose  of 
re-adjusting  a  settlement  of  the  estate  of  Washington  Star- 
rett, deceased. 

Anna  E.  Keating  and  Julius  Starrett,  brother  and  sister, 
were  the  sole  heirs,  and  Susan  E.,  was  the  widow  of  said 
Washington  Starrett,  who  died  intestate.  The  estate  con- 
sisted mainly  of  money  and  promissory  notes.  Of  the  latter, 
one  was  executed  by  one  Rankin  and  secured  by  a  second 
mortgage  upon  a  farm  containing  some  465  acres  and  some 
five  or  six  town  lots  in  Winchester.  Another  signed  by  one 
Simms  was  secured  by  a  mortgage  upon  certain  town  prop- 
erty also  in  Winchester. 

There  was  some  litigation  growing  out  of  various  matters 
not  important  here,  but  the  estate  was  successful  therein. 
In  order  to  realize  on  the  Rankin  claim,  it  became  necessary 
to  remove  a  prior  mortgage  amounting  to  some  $5,000,  and 
in  order  to  realize  on  the  Simms  claim,  the  sum  of  $1,000 
had  to  be  advanced  on  account  of  the  debtor's  right  of  home- 
stead. 

These  two  sums  were  taken  from  the  general  funds  of  the 
estate,  and  were  respectively  added  to  the  original  claims,  so 
that  the  certificate  of  purchase  on  the  Rankin  property  was 
for  $11,105,  and  that  on  the  Simms  property  for  $4,020. 

Soon  after  these  certificates  of  purchase  were  obtained, 
the  administrator  presented  his  final  report,  showing  the 
condition  of  the  entire  estate,  charging  himself  with  all  the 
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assets  and  collections,  including  these  certificates  of  purchase 
at  their  face  value,  and  taking  credit  for  all  moneys  paid  out 
on  claims  and  expenses,  including  the  amounts  paid  as  above 
stated  to  remove  said  prior  claims  of  mortgage  and  home- 
stead. 

In  that  report  he  represented  that  Mrs.  Keating  and  Mrs. 
Starrett  were  willing  to  take  the  certificates  of  purchase  at 
their  face  and  to  take  the  rest  of  their  shares  in  money; 
that* he  had  made  such  an  arrangement  with  them  and 
stated  the^amount  necessary  to  be  paid  to  each  in  addition 
to  what  they  had  already  received.  He  presented,  with  said 
report,  a  writing  signed  by  them  waiving  their  right  to  be 
notified  of  the  filing  of  the  report.  The  court  approved  the 
report  and  discharged  the  administrator. 

Soon  after,  the  settlement  was  carried  out  and  releases 
were  executed  accordingly. 

Nearly  six  years  later  this  bill  was  filed  In  which  it  was 
alleged  that  the  complainants  relied  wholly  upon  the  defend- 
ant in  all  matters;  that  they  signed  any  papers  he  requested 
at  all  times  without  reading,  and  that  they  were  induced  to 
take  said  certificates  of  purchase  by  the  gross  misrepresen- 
tation of  defendant  as  to  the  value  of  the  property  covered 
thereby,  and  that  said  property  was  worth  very  much  less 
than  the  amounts  of  the  certificates. 

The  bill  alleged  various  acts  of  mal-administration  and 
various  erroneous  charges  and  credits,  and  asked  for  a  com- 
plete restatement  of  the  whole  matter,  including  a  reduction 
of  the  certificates  of  purchase  to  the  true  value  of  the  prop- 
erty, and  that  the  defendant  be  required  to  account  to  them  ' 
for  the  difference. 

The  decree  found  that  the  property  included  in  the  Kankin 
certificate  was  worth  less  than  the  face  of  the  certificate  by 
$2,851.67;  that  the  defendant  had  charged  the  complainant 
Keating  about  $600  too  much  on  account  of  an  advance- 
ment, that  he  had  charged  $141.25  too  much  on  account  of 
his  commissions,  and  that  he  had  overcharged  himself  about 
$600  on  account  of  the  property  taken  by  the  widow. 

It  found  that. he  had  dominated  the  will  and  mind  of  each 
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of  the  complainants  so  that  they  ought  not  to  be  held  re- 
sponsible for  any  of  their  acts  in  signing  releases  or  other 
papers  in  connection  with  the  estate,  and  that  he  had  cheated 
and  overreached  them  in  said  settlement  so  that  the  same 
should  be  set  aside.  It  charged  him  with  the  whole  of  said 
difference  in  value  in  the  Rankin  matter,  with  two-thirds  of 
the  overcharge  on  commissions,  with  one-third  of  the  over- 
charge on  the  advancement,  and  gave  him  credit  for  the, 
overcharge  against  himself  on  account  of  personal  property. 

The  result  was  a  decree  in  favor  of  each  of  the  complain- 
ants, amounting  in  the  aggregate  to  $4,441.15,  to  reverse 
which  the  present  writ  of  error  is  prosecuted. 

The  decree  made  no  finding  as  to  the  value  of  the  Simms 
property,  nor  was  there  any  proof  in  that  regard. 

It  will  be  noticed  that  the  main  item  upon  which  the  de- 
cree is  based,  is  the  alleged  difference  between  the  actual 
value  of  the  Rankin  property  and  the  face  of  the  certificate. 
We  do  not  care  to  discuss  the  evidence  upon  which  the  dif- 
ference is  estimated. 

What  a  farm  is  worth  is  very  much  a  matter  of  opinion, 
and  very  few  cases  illustrate  this  more  than  the  present. 
What  it  will  produce  depends  very  much  upon  circum- 
stances, and  especially  upon  the  management.  It  is  quite 
apparent  that  this  farm  was  not  well  managed,  and  it  is 
not  difficult  to  see  why  the  complainants  got  very  tired  of 
it.  Yet  under  better  management  it  might,  and  probably 
would,  have  produced  a  fair  per  cent  upon  the  sum  named 
in  the  certificate  of  purchase.  We  are,  however,  not  dis- 
posed to  overrule  the  conclusion  of  the  chancellor,  that  at 
the  time  of  the  hearing,  and  perhaps  at  the  time  of  the  fore- 
closure and  sale,  the  land  was  worth  less  than  the  bid.  When 
the  deceased  invested  his  money,  he  no  doubt  was  aware  of 
the  prior  incumbrance  and  considered  the  property  ample 
security  for  all  that  was  against  it.  Change  of  times  and 
want  of  care  might,  and  perhaps  did,  reduce  the  value  to 
the  figure  found  by  the  court. 

It  is  a  fundamental  feature  of  this  decree  that  the  com- 
plainants were  so  dominated  by  the  defendant  that  they 
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Avere  helpless  in  his  hands  and  that  they  were  either  un- 
aware of  what  he  was  doing  or  unable  to  appreciate  it.  We 
are  not  impressed  with  this  view  of  the  case.  Making  all 
due  allowance  for  the  relationship,  that  he  was  the  son  of 
the  one  and  the  brother  of  the  other,  we  think  they  were 
neither  very  confiding  nor  very  weak  and  that  they  had  an 
ordinarily  keen  disposition,  and  capacity,  to  take  care  of 
their  own  interests.    The  record  is  voluminous. 

We  deem  it  not  necessary  to  discuss  the  evidence  in  de- 
tail and  need  only  state  the  conclusion. 

They  certainly  knew  what  the  arrangement  was,  and  ac- 
cepted it  without  objection. 

Before  the  time  for  taking  the  deeds  under  the  certificates 
had  expired  they  were  advised  through  a  letter  from  Simms 
that  they  were  greatly  overreached  and  cheated  in  the 
transaction,  but  disregarded  the  suggestion  and  proceeded  to 
take  deeds  from  the  master  in  chancery,  and  followed  this  by 
taking  possession  of  the  property  and  renting  the  same  to 
such  tenants  as  they  saw  fit. 

Still  later  they  sold  the  Simms  property,  and  at  various 
times  sold  the  town  lots  and  a  part  of  the  land  covered  by 
the  Rankin  certificate. 

It  is  true  the  Simms  property  was  sold  for  considerably 
less  than  the  amount  named  in  the  certificate  of  purchase, 
but  there  is  no  proof  that  it  was  really  worth  less,  and  there 
is  no  little  reason  for  accepting  the  suggestion  of  counsel 
that  by  reason  of  the  mismanagement  of  Walter  Keating,  to 
whom  Mrs.  Starrett  loaned  quite  a  sum  of  money,  and  per- 
haps from  other  causes,  she  was  so  embarrassed  that  she  was 
willing  to  sacrifice  this  property  in  order  to  raise  needed 
funds,  a  matter  for  which  defendant  was  in  no  wise  to  blame. 
After  a  lapse  of  nearly  six  years  from  the  approval  of  the 
report,  of  which  they  were  no  doubt  fully  aware,  they  filed 
this  bill  in  which  they  made  no  offer  to  return  the  over- 
valued property.  Indeed  they  could  not  make  such  offer  be- 
cause they  had  sold  very  substantial  portions  of  it.  It  is 
undoubtedly  the  rule  that  parties  seeking  such  relief  must 
be  vigilant  and  prompt  and  must  act  without  unnecessary 
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delay  after  discovery  of  the  fraud,  and  if  they  fail  to  do  so, 
and  especially  if  after  such  discovery  they  deal  with  the 
property  as  their  own,  they  will  be  held  to  have  ratified  the 
transaction  and  a  court  of  equity  will  not  under  such  cir- 
cumstances heed  their  complaint.  Greenwood  v.  Finn,  136 
111.  146;  Day  v.  F.  S.  I.  &  I.  Co.,  53 I1L  App.  165;  same  case, 
153  111.  293. 

And  it  is  a  familiar  rule  that  as  he  who  asks  equity  must 
do  equity,  a  complainant  seeking  to  rescind  a  transaction 
for  fraud  is  required  to  put  the  defendant  in  statu  quo,  unless 
prevented  by  some  cause  for  which  he  is  not  responsible.  It 
is,  however,  insisted  that  these  well  established  rules  are  not 
applicable  to  this  case  because  of  the  fiduciary  and  family 
relation  sustained  by  defendant  to  the  complainants.  Such 
relation  is  by  a  court  of  equity  regarded  as  calling  for  the 
utmost  good  faith  and  will  induce  the  court  to  scrutinize  all 
transactions  between  the  parties  with  great  care.  The  ne- 
cessity of  such  care,  and  the  fraud  and  imposition  which 
courts  so  often  find  occasion  to  point  out  and  condemn  in 
dealings  between  parties  so  related,  have  led  to  vigorous 
expressions  in  some  such  cases. 

We  see  no  reason  why  the  ordinary  rules  applicable  to 
complainants  seeking  equitable  relief  should  be  disregarded 
in  this  case.  As  already  stated  these  complainants  knew 
well  enough  what  they  were  doing,  and  conceding  that  they 
may  have  listened  too  much  to  the  defendant  as  to  the 
value  of  the  property,  as  to  which,  however,  there  is  great 
conflict  in  the  proof,  yet  long  after  they  knew  or  had  rea- 
son to  know  that  they  were  not  realizing  what  they  had 
expected  from  it,  they  not  only  retained  it,  but,  as  already 
stated,  sold  some  of  it  and  kept  the  proceeds. 

We  know  of  no  reason  why  the  arrangement  for  a  dis- 
tribution of  the  property,  such  as  was  here  made,  should  not 
bind  the  parties  if  it  was  made  fairly,  without  fraud  or  im- 
position. The  statute  authorizes  the  distribution  of  personal 
property  in  kind  where  a  sale  is  not  necessary  for  the  pay- 
ment of  debts  and  legacies.    Chap.  3,  Par.  92,  R.  S. 

If  this  transaction  is  to  be  set  aside  it  must  be  because  it 
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was  vitiated  by  fraud,  as  indeed  the  bill  alleged,  and  as  the 
decree  finds.  But  for  such  fraud  it  would  subsist  as  a  lawful 
and  valid  settlement.  Why  are  these  complainants  relieved 
from  the  rules  ordinarily  applicable  ? 

But  conceding  all  that  is  argued  for  the  complainants  in 
this  behalf  we  think  the  decree  is  excessive. 

The  diminution  in  value  in  the  Rankin  property  was  by  the 
court  found  to  be  $2,851.67.  If  this  is  right  and  if  the  trans- 
action ought  to  be  set  aside  the  whole  estate  would  be  di- 
minished by  just  this  amount,  and  each  distributee  should 
bear  a  just  proportion  of  the  loss  and  no  more;  yet  the  de- 
cree places  the  entire  loss  on  the  defendant  and  requires  him 
to  pay  half  of  it  to  each  of  the  complainants,  which  is  mani- 
festly unjust.  With  regard  to  the  item  of  advancement  also 
we  think  the  decree  is  erroneous.  It  is  quite  apparent  that 
the  deceased  intended  to  charge  Anna  £.  Keating  with  all 
the  money  paid  to  or  on  account  of  her  son,  Walter  Keating. 
The  sum  found  by  the  decree  was  $243.35  as  against  $842.25 
charged  in  the  report. 

It  is  conceded  that  the  charge  so  made  in  the  report  is 
too  large — that  this  was  a  mere  mistake,  however,  growing 
out  of  the  peculiar  manner  in  which  the  entries  appear  in  the 
book  kept  by  deceased,  and  that  the  true  amount  is  about 
$590.  It  is  quite  difficult  to  arrive  at  the  exact  amount 
from  the  figures  as  they  appear  in  the  record,  but  we  are 
quite  sure  the  amount  allowed  by  the  decree  is  much  too 
small  and  that  the  correct  amount  is  about  $500,  twice  as 
much  as  the  allowance,  or  more. 

With  reference  to  this  item,  as  well  as  that  for  overcharge 
in  commissions,  we  see  no  reason  why  a  court  of  equity 
should  be  asked  to  grant  relief,  as  they  were  matters,  within 
the  jurisdiction  of  the  County  Court.  They  arose  from  mis- 
take, no  doubt,  and  could  have  been  corrected  by  appeal;  so 
also  as  to  the  error  against  the  administrator  of  $600. 

Waiving,  however,  this  objection  to  these  items,  a  restate- 
ment of  the  whole  account  upon  the  theory  of  the  decree, 
would  stand  as  follows  : 
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Gross  amount  of  estate $40,141.76 

Advancement  acc't  Walter — say 500.00 

40,641.76 
Current  expenses  paid 10,710.37 

29,931.39 
Deduct  deficit  on  Bankin  certificate 2,851,67 

27,079.72 
Add  error  in  commissions 141.29 

Divide  by 3)27,221.01 

Share  of  each  party $9,073.67 

Mrs.  Keating  should  be  charged  with  one-half 

Simms  certificate $2,010.00 

One-half  Rankin  certificate 4,126.65 

Cash  paid  before  final  report 825.16 

"        "    after  final  report 961.15 

Advancement  acc't  Walter 500.00 

$8,422.96 
Amount^  due  Mrs.  Keating    according  to  the 

theory  of  the  decree $   650.71 

Mrs.  Starrett  should'  be  charged  with  one-half 

Simms  certificate 2,010.00 

One-half  Eankin  certificate 4,126.65 

Cash  paid  her  before  final  report 994.47 

«       "      «    after      "          "     1,633.24 

$8,765.36 
leaving  balance  due  her  according  to  the  theory  of  the 
decree  only  $308.31. 

In  any  view  that  can  be  taken  the  decree  is  erroneous. 

It  will  therefore  be  reversed  and  the  cause  remanded. 
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Trusteed  of  the  Illinois  Central  Hospital  for  the  Insane 

v.  The  City  of  Jacksonville. 

1.  Municipal  Corporations— Power  to  Contract— Ultra  Vires.—  The 
powers  conferred  by  the  general  statutes  of  this  State  do  not  in  terms 
authorize  a  city  to  bind  itself  by  contract  to  furnish  water  for  a  period 
of  years  at  a  fixed  rate,  nor  is  such  authority  implied. 

2.  Same— May  Make  Authorized  Contracts. — Municipal  corporations 
may  make  authorized  contracts,  but  they  have  no  power,  as  a  party,  to 
make  contracts  or  pass  ordinances  which  shall  cede  away,  control  or  em- 
barrass their  legislative  or  governmental  powers,  or  which  shall  disable 
them  from  performing  their  public  duties. 

Assumpsit. — Breach  of  contract  Appeal  from  the  Circuit  Court  of 
Morgan  County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  November 
15,  1895. 

Chas.  A.  Barnes,  attorney  for  appellants,  contended  that 
the  contract  sued  upon  is  what  is  known  as  "  a  business 
contract/'  and  one  the  city  had  full  power  and  authority 
to  make,  and  that  the  same  is  binding.  There  seems  to  be 
a  distinction  in  the  law  between  the  powers  of  a  legislative 
character  and  powers  of  a  business  nature.  Every  contract, 
or  ordinance  in  the  nature  of  a  contract,  by  a  municipality, 
does  to  some  extent  limit  and  control  the  power  and  author- 
ity of  future  councils.  This  is,  and  must  be,  the  unavoida- 
ble result  of  any  binding  contract  Still,  this  power  to 
execute  a  contract  for  buildings,  fire  apparatus,  goods,  pav- 
ing, for  water,  for  gas,  for  supplies,  for  bonds,  and  the  like, 
is  neither  a  judicial  nor  a  legislative  power,  but  is  purely  a 
business  power.  The  making  of  such  contracts  is  a  matter 
delegated  to  the  governing  powers  of  municipalities,  to  be 
exercised  .according  to  their  own  discretion,  and  in  the  ab- 
sence of  fraud,  while  acting  within  the  authority  delegated 
to  them,  their  action  must  be  upheld.  City  of  Vincennes  v. 
Citizens  Gas  Light  Co.,  31  N.  E.  Rep.  573;  City  of  Indian- 
apolis v.  Indianapolis  Co.,  66  Ind.  396;  Dill  Mun.  Corp. 
(3d  Ed.),  Sec.  473, 474;  Columbus  Water  Co.  v.  City  of  Co- 
lumbus, 28  Pac.  Rep.  1097. 
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John  J.  Reeve  and  Fred  H.  Rows,  attorneys  for  appellee, 
contended :  that  the  law  governing  municipal  corporations 
is  very  different  from  that  of  private  corporations  is  very 
clear  from  an  examination  of  Dillon  on  Municipal  Corpora- 
tions, Sections  66,  97,  445,  447,  457,  461  and  463,  Third 
Edition.  "Legislative  powers  can  not  be  bargained  or 
bartered  away."  "  There  is  no  power  to  make  contracts 
or  pass  by-laws  which  shall  cede  away,  control  or  embarrass 
their  legislative  or  governmental  powers,  or  which  shall  dis- 
able them  from  performing  their  public  duties." 

The  contract  is  ultra  vires.  East  St.  Louis  v.  East  St. 
Louis  G.  L.  &  C.  Co.,  98  Til.  4L5;  Milligan  v.  County  of  Edgar, 
142  111.  528;  Stevenson  v.  School  Directors,  87111.255; 
Davis  v.  School  Directors,  92  111.  294;  City  of  Carlyle  v, 
Carlyle  Water,  L.  &  P.  Co.,  52  111.  App.  577a;  Gas  Light 
Co.  v.  Middleton,  59  K  Y.  228;  1  Dillon's  Mun.  Cor.  (3d 
Ed.)  Sec.  97  (Sec.  61, 2d  Ed.);  City  of  Quincy  v.  Bull,  106  111. 
337;  Beach  on  Public  Corporations,  Sec.  218-220;  Cooley's 
Const.  Limitations  (6th  Ed.),  261. 

Mb.  Justice  Wall  delivebed  the  opinion  of  the  Coubt. 

The  appellants  brought  an  action  against  the  appellee  to 
recover  damages  for  a  breach  of  contract,  by  which  the 
appellee  undertook  to  furnish  a  supply  of  water  to  the  ap- 
pellants, for  a  term  of  ten  years,  at  a  fixed  price.  A  demur- 
rer to  the  declaration  was  sustained,  and  the  only  question 
argued  is  as  to  the  validity  of  the  alleged  contract— that  is 
to  say,  whether  it  is  competent  for  a  city,  having  a  supply 
of  water  by  means  of  a  plant  owned  and  operated  by  it,  to 
make  a  binding  agreement  to  furnish  water  for  the  period 
of  ten  years  at  a  stipulated  price.  The  general  doctrine  as 
to  the  purpose  for  which  a  municipal  corporation  is  created, 
and  the  powers  which  it  may  exercise  in  the  performance 
of  its  corporate  functions,  is  familiar  and  need  not  be  elabo- 
rately stated.  It  is  organized  for  a  specific  and  limited 
purpose,  and  it  has  such  powers,  and  such  only,  as  are  given 
by  its  charter  in  express  terms,  or  as  are  necessarily  implied. 
Under  Art.  X,  Cb«  34,  R.  S.,  a  city  may  provide  for  a  supply 
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of  water  by  means  of  a  plant  of  its  own,  or  by  contract  with 
persons  or  private  corporations,  and  may  do  all  acts  and 
make  such  rules  and  regulations  for  the  construction,  com- 
pletion, management  or  control  of  the  water  works  and  the 
levying  and  collecting  of  water  taxes,  rates,  or  assessments, 
as  may  be  deemed  necessary  and  expedient. 

By  the  act  of  1873,  Hurd's  Stat.,  p.  300,  more  specific 
authority  is  given  as  to  the  construction  of  water  works  by 
cities,  acting  severally  or  jointly,  in  order  "  to  provide  a 
supply  of  water  for  the  purpose  of  fire  protection  and  for 
the  use  of  the  inhabitants,"  and  by  Sec.  4,  the  "  common 
council  of  such  cities  *  *  *  shall  have  power  to  make 
and  enforce  all  needful  rules  and  regulations  in  the  erection, 
construction  and  management  of  such  water  works  and  the 
water  supplied  from  the  same.  And  such  cities  *  *  * 
shall  have  the  right  and  power  to  tax,  assess  and  collect 
from  the  inhabitants  thereof  such  tax,  rent,  or  rates,  for  the 
use  and  benefit  of  water  used  or  supplied  to  them  by  such 
water  works,  as  the  common  council  *  *  *  shall  deem 
just  and  expedient,"  *  *  *  "and  such  taxes,  rents,  or 
rates,  shall  be  paid  and  collected  *  *  *  in  such  manner 
as  the  common  council  shall  by  ordinance  direct  and  pro- 
vide." No  other  statutory  provisions  on  the  subject  have 
been  brought  to  our  notice. 

The  powers  thus  conferred  do  not,  in  terms,  authorize  a 
city  to  bind  itself  by  contract  to  furnish  water  for  a  period 
of  years  at  a  fixed  rate,  nor  is  such  authority  implied.  On 
the  contrary  quite  a  different  course  seems  to  be  contem- 
plated by  which  the  city  is  to  fix  rates  and  enforce  payment 
of  the  same  (which  are  made  a  lien  upon  the  premises  or 
real  estate  where  the  water  is  supplied)  by  ordinance.  It  is 
implied  that  these  rates  shall  be  reasonable,  and  that  all 
consumers  shall  be  served  on  equal  terms.  Wagner  v.  City 
of  Rock  Island,  146  111.  139. 

And  it  is  also  implied,  necessarily,  as  we  think,  that  the 
city  shall  have  power  to  change  the  rates  from  time  to 
time  as  circumstances  may  require  or  justify,  in  order  to 
obtain  sufficient  revenue  to  maintain  the  property  on  the 
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one  hand,  and  on  the  other,  in  order  to  serve  all  its  patrons 
at  reasonable  rates  and  on  equal  terms.  If  it  can  be  bound 
by  such  a  contract  as  here  set  up,  it  may  be  bound  by  another 
much  more  difficult  of  performance,  and  so  it  may  happen 
that  by  reason  of  improvident  contracts  the  city  may  be 
prevented  from  properly  performing  its  duty  to  the  great 
mass  of  its  patrons.  One  council  may  in  this  way  tie  the 
hands  of  its  successors,  to  the  great  injury  of  the  municipal- 
ity and  the  public. 

Generally,  the  courts  have  leaned  against  such  powers  and 
have  been  inclined  to  deny  them  unless  conferred  by  statute, 
for  reasons  and  upon  considerations  based  on  public  policjr, 
qufte  familiar  to  the  profession.  In  Dillon  on  Municipal 
Corporations,  Sec.  61,  2d  Ed.,  it  is  said : 

"  Powers  are  conferred  upon  municipal  corporations  for 
public  purposes,  and  as  their  legislative  powers  can  not,  as 
we  have  just  seen,  be  delegated,  so  they  can  not  be  bargained 
or  bartered  away.  Such  corporations  may  make  authorized 
contracts,  but  they  have  no  power,  as  a  party,  to  make  con- 
tracts or  pass  by-laws  which  shall  cede  away,  control  or  em- 
barrass their  legislative  or  governmental  powers,  or  which 
shall  disable  them  from  performing  their  public  duties." 

If  it  is  sound  to  say  that  the  statutes  referred  to  contem- 
plate the  making  and  changing  of  rates  from  time  to  time, 
whenever  necessary  to  protect  the  city  in  its  revenues,  and 
to  enable  it  to  furnish  water  to  all  on  equal  terms  and  at 
reasonable  rates,  it  must  follow  that  the  city  can  not,  with- 
out express  power,  make  such  a  contract  as  here  set  up.  Or 
in  other  words,  the  power  to  make  such  contract  is  not  only 
not  to  be  inferred  from  the  express  terms  of  the  charter,  but 
the  contrary  is  clearly  implied. 

It  is,  of  course,  not  contended  there  is  any  such  express 
authoritv. 

Illustrative  is  the  case  of  Milliken  v.  Edgar  County,  142 
111.  528,  where  it  was  held  that  a  county  board  is  without 
authority  to  contract  for  the  management  of  the  county 
poor  house  and  for  the  care  of  county  paupers  for  a  period 
of  three  years,  and  the  cases  cited  in  the  opinion,  where  it 
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had  been  ruled  that  school  directors  were  powerless  to  con- 
tract with  teachers  for  terms  extending  substantially  beyond 
the  current  year. 

We  are  satisfied  the  contract  in  question  is  ultra  vires  and 
the  judgment  will  be  affirmed. 


Illinois  Central  Railroad  Company  v.  The  Commissioners 
of  Highways  of  the  Town  of  Paradise. 

1.  Appeal—  Where  the  Order  Omits  to  Name  the  Court.— Where  an 
appeal  is  granted,  and  the  order  granting  it  omits  to  designate  the  court 
to  which  the  appeal  is  allowed,  and  by  law  it  can  go  to  a  certain  court 
only,  the  appellant  may  follow  the  law,  file  his  record  in  that  court,  and 
have  his  appeal  heard  there.  (See  Mississippi  Valley,  etc.,  v.  Bermond, 
39  III.  App.  267.) 

2.  Railroads — Approaches  to  Crossings. — Where  a  railroad  company, 
when  constructing  its  road,  for  purposes  of  its  own  raised  an  embank- 
ment in  the  natural  bed  of  a  watercourse,  obstructed  the  flow  of  the 
stream  and  diverted  its  waters  into  a  ditch,  which  it  dug  for  that  purpose 
on  ite  right  of  way,  it  was  held  that  the  company  could  be  compelled  to 
build  a  bridge  across  the  ditch  as  an  approach  to  a  railroad  crossing, 
under  Sec.  77,  Ch.  14,  R.  S.,  entitled  Railroads  and  Warehouses. 

Debt,  for  a  statutory  penalty.  Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  Novem- 
ber 15,  1895. 

Statement  of  the  Case. 

The  action  \^as  debt  by  the  appellees  to  recover,  under 
sections  71,  72,  73  and  74,  Chap.  114,  R.  S.,  the  cost  of  con- 
structing a  bridge  alleged  to  constitute  an  approach  to  the 
railroad  crossing  of  a  highway. 

The  judgment  was  for  the  appellees  in  the  sum  of  $461 
upon  an  agreed  statement  of  facts  as  follows : 

It  is  agreed  in  this  case  that  a  jury  shall  be  waived  and 
the  cause  submitted  to  the  court  for  trial  upon  the  follow- 
ing agreed  state  of  facts : 
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The  Illinois  Central  Railroad  has  been  constructed  and 
in  operation  through  the  village  of  Etna,  in  the  town  of 
Paradise,  Coles  county,  Illinois,  for  about  forty  years;  that 
at  the  time  of  the  construction  of  said  railroad  the  ground 
where  the  village  of  Etna  now  stands,  and  the  surrounding 
country  for  some  distance,  was  largely  open,  raw  prairie,  no 
highway  laid  out  and  the  public  at  liberty,  by  common  con- 
sent, to  travel  at  will  where  they  may  choose;  that  there 
were  east  and  west  tracks  or  paths  of  travel  made  and  used 
by  the  public  at  various  points  near  where  the  highway, 
subsequently  laid  out,  now  is,  in  which  the  bridge  in  con- 
troversy is  located,  one  of  which  paths  was  substantially 
where  the  highway  was  afterward  located;  that  at  the  time 
'  of  the  construction  of  said  railroad  there  was  a  branch  or 
creek*  running  in  a  southeasterly  direction  about  one  mile 
north  of  the  present  site  of  Etna,  and  then  turning  south, 
crossed  the  said  traveled  track  one-fourth  of  a  mile  east  of 
said  site  of  Etna,  and  thence  southwesterly  south  of  Etna; 
.  and  that  the  grade  of  said  railroad  was  constructed  across 
said  branch  north  of  Etna,  filling  it  up  and  shutting  off  the 
flow  of  the  water  in  its  accustomed  channel,  and  to  provide 
for  the  water  the  company  constructed  an  artificial  ditch 
along  the  west  side  of  the  grade  for  its  track  and  on  its 
right  of  way,  south  through  the  present  site  of  Etna  to  the 
point  where  the  grade  crosses  the  branch  south  of  Etna. 

Soon  after  the  railroad  was  constructed  the  traveled  track 
through  the  present  site  of  Etna  running  east  and  west,  was, 
by  the  road  authorities,  laid  out  as  a  public  highway,  and 
has  been,  and  still  is,  the  principal  street  in  the  said  village 
of  Etna. 

The  village  of  Etna  is  a  collection  of  houses,  stores  and 
shops,  with  a  population  of  about  one  hundred,  but  not  in- 
corporated. 

A  culvert  was  maintained  by  the  highway  authorities 
across  said  artificial  ditch  along  the  west  side  of  the  grade 
of  said  railroad  where  the  same  crosses  the  public  highway, 
running  east  and  west  through  Etna. 

The  water  kept  enlarging  said  ditch  and  the  culvert  was 
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replaced  by  bridges,  until  in  the  fall  of  1893,  when  the  ditch 
had  enlarged  by  the  action  of  the  water  until  it  was  twelve 
feet  deep  and  fifty  feet  wide  at  the  top,  which  was  then 
crossed  by  a  bridge  in  the  highway  fifty  feet  long,  the 
planking  of  which  came  up  to  and  against  the  west  rail  of 
the  railroad  track. 

In  December,  1893,  the  commissioners  of  highways  met  in 
official  meeting  and  determined  that  the  bridge  across  said 
ditch  was  dangerous  for  public  travel,  and  closed  the  bridge 
up  by  putting  railing  across  the  ends  of  the  bridge,  and 
posted  a  notice  thereon  that  it  was  dangerous. 

The  commissioners  then  put  in  props  and  braces  till  they 
considered  the  bridge  safe  temporarily,  and  took  down  the 
railing  which  had  been  put  up,  and  opened  the  bridge  to 
publio  travel,  and  immediately  thereafter,  to  wit,  January 
1, 1894,  served  a  written  notice  on  the  agent  of  the  company 
at  Etna,  as  required  by  statute,  the  nearest  agent  of  said 
company  to  said  bridge,  notifying  the  company  that  said 
bridge  was  unsafe  and  dangerous  to  public  travel,  and  direct- 
ing the  company  to  construct  a  new  bridge  in  place  of  the 
old  one,  which  was  a  wooden  one  and  decayed,  until  it  was 
no  longer  safe  and  could  not  be  repaired. 

After  more  than  thirty  days  had  elapsed,  and  no  bridge 
having  been  constructed  by  the  company,  in  pursuance  of 
said  notice,  the  commissioners  advertised  a  public  letting  for 
the  construction  of  such  bridge  according  to  law,  and  noti- 
fied said  compiany  in  writing  of  the  time  and  place  of  said 
public  letting.  At  the  place  and  time  of  the  public  letting 
the  bids  were  opened,  and  there  being  seven  bidders,  the  con- 
tract was,  by  the  commissioners,  let  to  the  lowest  responsible 
bidder  at  $440.  The  bridge,  an  iron  one,  was  constructed 
according  to  contract  and  accepted  by  the  commissioners. 
It  is  twelve  feet  high  and  twenty-four  long,  with  stone 
backing  and  wings.  The  filling  at  the  ends  of  the  bridge 
cost  $21,  thus  making  the  total  cost  of  the  bridge  paid  by  the 
commissioners  $461,  which  was  a  reasonable  and  proper 
expense  for  the  bridge. 

The  bridge,  as  it  now  stands,  is  fifteen  feet  from  the  west 
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rail  of  the  railroad  track,  and  is  a  necessary  approach  to  the 
crossing  of  the  track.  The  right  of  way  of  the  company  at 
this  point  is  one  hundred  feet  wide  on  each  side  of  the  center 
of  the  track  of  the  railroad. 

This  suit  is  brought  in  the  name  of  the  town  of  Paradise, 
by  the  commissioners  to  recover  from  the  company  the  cost 
of  such  bridge. 

The  appellees  moved  to  dismiss  the  appeal  because  the 
order  of  the  Circuit  Court  was  silent  as  to  the  court  to 
which  the  appeal  should  be  taken. 

This  motion  was  reserved  for  the  hearing. 

Hoeacb  S.  Clabx  and  John  F.  Scott,  attorneys  for  ap- 
pellant. 

J.  F.  Hughes,  attorney  for  appellees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  appellant  prayed  and  obtained  an  order  of  the  Cir- 
cuit Court  allowing  an  appeal. 

The  order  is  complete,  save  it  does  not  designate  any  court 
to  which  the  appeal  was  granted. 

The  appellant  gave  a  bond  conditioned  for  an  appeal  to 
this  court  and  otherwise  complied  with  the  order  of  the 
Circuit  Court  relative  to  the  appeal  and  filed  the  record  in 
the  case  here. 

The  subject-matter  of  the  controversy  is  such  that  juris- 
diction of  the  appeal  is  vested  by  law  solely  in  this  court. 
Such  jurisdiction  is  conferred  by  law,  not  by  the  order  of 
the  Circuit  Court,  and  is  not  affected  by  the  failure  of  the 
trial  court  to  designate  this  as  the  .court  to  which  the  case 
on  appeal  should  come. 

No  other  court  than  this  could  have  lawfully  been  named 
by  the  trial  judge  in  the  order.  As  the  appeal  could  go  to 
but  this  court  the  appellees  could  not  be  misled  or  left  in 
doubt  by  the  omission  in  the  order,  and  clearly  the  right  of 
appellant  ought  not  to  be  prejudiced  thereby. 

Had  the  Circuit  Court  judicially  determined  another  court 
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than  this  had  jurisdiction  of  the  appeal,  and  named  such 
other  court  in  the  order  as  the  court  to  which  an  appeal  was 
granted,  no  doubt  it  should  be  taken  to  that  court,  and  the 
correctness  of  the  action  of  the  trial  court  there  determined. 

Where,  however,  an  appeal  is  granted  and  the  order  grant- 
ing it  omits  to  designate  the  court  to  which  the  appeal  is 
allowed,  and  by  law  it  can  go  to  but  a  certain  court,  the  ap- 
pellant may  surely  follow  the  law,  file  his  record  in  that 
court  and  there  be  heard. 

We  do  not  assent  to  the  view  that  cases  decided  by  our 
Supreme  Court  and  cited  by  counsel,  hold  a  contrary  doc- 
trine. 

The  question  did  not  arise  in  any  of  such  cases. 

In  C.  P.  &  S.  W.  K.  R.  v.  Marsailes,  104  111.  91,  the  quesh 
tion  presented  was  whether  the  filing  of  an  appeal  bond 
according  to  the  order  of  the  court  could  be  waived  by 
agreement  of  the  parties. 

In  Gage  v.  Arndt,  114  111.  318,  an  appeal  was  allowed  to 
the  Appellate  Court  of  the  First  District,  and  the  record 
was  filed  in  the  Supreme  Court,  and  the  question  was  whether 
the  action  of  the  trial  court  could  be  disregarded. 

In  Smith  v.  Chy traus,  152  111.  671,  an  appeal  was  granted 
to  the  Appellate  Court  and  the  terms  of  the  order  of  appeal 
complied  with. 

The  case  was  one  of  which  the  Appellate  Court  had  no 
jurisdiction  on  appeal,  and  the  question  presented  to  the  Su- 
preme Court  was  whether  the  order  of  the  Circuit  Court 
allowing  an  appeal  to  the  Appellate  Court  was  effectual  to 
stay  further  proceeding  in  the  Circuit  Court. 

In  neither  of  the -above  cases  was  the  question  of  the  effect 
of  a  failure  of  the  trial  court  to  designate  any  court  to 
which  the  case  should  go  by  appeal,  raised,  and,  as  we  be- 
lieve, it  has  not  been  decided  by  the  Supreme  Court.  We 
regret  that  we  are  unable  to  agree  with  the  holding  of  the 
Appellate  Court  of  the  Second  District  in  Mississippi  Val- 
ley v.  Bermond,  39  111.  App.  267. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled. 
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The  other  question  presented  is  whether  the  bridge  men- 
tioned in  the  agreed  statement  of  facts  is  to  be  deemed  an 
approach  to  the  railroad  crossing  within  the  meaning  of 
Sec.  71,  Chap  11,  R.  S. 

This  section,  it  may  be  well  to  first  state,  is  applicable  to 
a  crossing  made  necessary  by  the  extension  or  opening  of 
a  new  highway  across  the  track  of  the  railroad.  C.  &  N. 
R.  R.  Co.  v.  Chicago,  140  111.  309. 

It  appeared  from  the  statement  of  facts,  that  when  con- 
structing the  railroad  the  company,  for  purposes  of  its  own, 
raised  an  embankment  in  the  natural  bed  of  a  watercourse, 
obstructed  the  flow  of  the  stream,  and  diverted  the  water 
into  a  ditch  which  it  dug  for  that  purpose  on  its  right  of 
way  along  the  westerly  side  of  its  track. 

The  action  of  the  water  thus  forced  into  the  ditch,  in  the 
course  of  time  widened  and  deepened  it  until  it  was  of  the 
depth  of  twelve  feet,  and  the  width  of  fifty  at  the  point 
where  the  bridge  was  constructed  by  the  appellee  commis- 
sioners. 

The  erection  of  a  bridge  or  filling  up  the  ditch  was  abso- 
lutely necessary  to  enable  the  public,  when  using  the  high- 
way, to  reach  the  railroad  crossing. 

The  situation  and  the  necessity  arising  therefrom,  was 
chargeable  to  the  company,  being  the  natural  result  of  its 
action  in  the  construction  of  its  road. 

We  understand  an  approach,  within  the  meaning  of  the 
statute,  to  be  an  embankment,  grade  bridge,  or  structure 
which  the  construction  of  the  road  has  made  necessary  to 
be  erected  or  constructed  within  the  right  of  way  to  enable 
*  persons  passing  along  the  highway  with-  teams  and  vehicles 
to  reach  the  crossing  of  the  railroad.  See  I.  C.  R.  R.  Co.  v. 
City  of  Bloomington,  154  111.  539. 

The  bridge  was,  therefore,  properly  held  by  the  trial  court 
to  be  an  approach  to  the  crossing. 

We  see  nothing  in  the  agreed  statement  of  facts  to  war- 
rant the  argument  that  the  bridge  could  as  well  have  been 
made  of  other  and  less  expensive  material. 

The  judgment  must  be,  and  is,  affirmed. 
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William  Bandy  v.  Florence  Catto. 

1.  Highways— Rights  of  the  Owner  of  the  Fee.— The  public  have  an 
easement  in  the  soil  of  a  highway  for  travel  thereon,  and  for  using  the 
same  in  a  reasonable  and  proper  manner,  to  keep  the  highway  in  repairs, 
and  to  improve  it,  not  only  at  the  place  where  the  soil  is  taken,  but  at 
other  points  upon  the  highway. 

Transcript  from  a  Justice  of  the  Peace.— Appeal  from  the  Circuit 
Court  of  Mj»3on  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  November  15,  1895. 

W.  C.  Johns,  attorney  for  appellant,  contended  that  where 
a  highway  is  laid  out,  the  public,  and  through  them  the  com- 
missioners of  highways,  acquire  an  easement  in  the  land  ap- 
propriated, not  only  for  travel  upon  the  same,  but  for  using 
the  soil  within  the  lines  of  the  highway  in  a  reasonable  and 
proper  manner  to  keep  the  highway  in  repair  and  to  improve 
it,  not  only  at  the  point  where  the  soil  is  taken,  but  at  any 
other  point  upon  the  same  road.  Jackson  v.  Hathaway,  8 
Am.  Dec.  263;  Old  Town  v.  Dooley,  81  111.  255;  Palatine  v. 
Krueger,  121  111.  75;  Tucker  v.  Tower,  9  Pick.  109. 

Where  a  public  road  is  lawfully  laid  out,  the  owner  of  the 
land  holds  it  subject  to  the  easement  of  the  public,  and  can 
not  profit  by  its  use  within  the  proper  exercise  of  the  public 
easement,  and  therefore  is  not  the  owner  of  the  earth  within 
the  line  of  the  road  as  against  its  proper  use  by  the  com- 
missioners of  highways  for  the  improvement  and  repair  of 
the  same  road,  and  so  can  not  recover  its  value  when  so 
taken  and  used.  McCully  v.  Hardy,  13  111.  App.  633;  Faw- 
cett  v.  Osborn,  32  111.  426;  Burton  v.  Curyea,  40  III.  828; 
Jones  v.  Nellis,  41  111.  482;  Gibbs  v.  Jones,  46  111.  319;  Kline 
v.  Siebold,  89  111.  542. 

Buckingham  &  Schroll,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 
This  is  an  appeal  from  a  judgment  for  $144.40  for  gravel 
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sold  by  plaintiff  to  defendant  as  alleged.  The  evidence 
shows  that  the  greater  part,  if  not  all  of  the  gravel,  was 
taken  from -within  the  limits  of  a  public  highway  laid  over 
the  plaintiffs  land,  and  it  was  all  deposited  upon  another  por- 
tion of  the  highway  some  two  miles  distant.  The  former 
owner  of  the  land  had  released  his  damages  upon  the  loca- 
tion of  the  road. 

It  appears  that  the  defendant,  supposing  the  gravel  was  not 
within  the  limits  of  the  highway,  bargained  with  the  hus- 
band of  the  plaintiff  for  the  privilege  of  taking  it  at  a  stip- 
ulated price.  He  had  a  contract  with  the  commissioners 
of  highways  for  the  filling  at  the  point  where  the  gravel 
was  so  deposited.  When  the  work  was  done,  or  about  that 
time,  a  survey  of  the  road  where  it  crossed  the  plaintiff's 
land,  disclosed  the  fact  that  the  gravel  so  taken  was  mainly 
within  the  highway  limits. 

Perhaps  it  is  more  accurate  to  say  that  by  the  survey  it 
was  all  within  those  limits,  though  it  is  argued  that  a  part 
at  least  was  beyond.  The  highway  commissioners  claimed 
that  the  gravel  belonged  to  the  public,  refused  to  pay  for  it, 
and  the  defendant  refused  to  pay  the  plaintiff. 

The  court  held  that  if  the  point  where  the  gravel  was 
excavated  was  within  the  highway,  the  commissioners  of 
highways,  and  the  defendant  as  a  contractor  under  them, 
had  a  right  to  take  it  for  the  construction  or  improvement 
of  the  highway  further  on.  This  holding  we  are  inclined 
to  approve  as  applied  to  the  facts  of  this  case.  The  point 
has  not  been  precisely  ruled  in  this  State  as  to  highways 
not  within  municipal  corporations,  though  in  the  case  of 
Town  of  Palatine  v.  Krueger,  121  111.  75,  the  Supreme 
Court  seemed  to  recognize  this  view  of  the  law. 

It  would  be  quite  narrow,  and  often  very  embarrassing, 
to  hold  that  the  soil  and  gravel  could  be  used  only  for  im- 
proving or  making  the  road  at  that  point.  Within  reason- 
able bounds  the  public  should  have  the  right  to  remove  and 
transport  material  from  one  point  to  another  on  the  same 
road  regardless  of  the  ownership  of  abutting  lands.  The 
damages  for  opening  the  road,  whether  paid  or  released, 
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should   include  the  right  to  use  the  land  taken  for  the  best 
interest  of  the  public  in  that  behalf. 

This  may  well  include  the  right  to  take  soil  from  one 
place  to  fill  a  depression  in  another,  and  so  long  as  the  part 
taken  is  applied  to  the  public  use,  the  land  owner  has  no  just 
cause  of  complaint,  nor  has  he  a  right  to  demand  payment 
for  the  soil  so  removed.  Of  course  there  should  be  a  limit 
to  this  power  of  the  public,  but  when  it  is  exercised  within 
proper  and  convenient  distances  the  power  must  in  the 
nature  of  things  be  conceded. 

But  the  court,  though  taking  this  view  of  the  law,  found 
for  the  plaintiff  for  the  whole  amount  claimed,  and  this  is 
supported  by  counsel  upon  the  ground  that  the  defendant, 
having  contracted  with  the  plaintiff,  must  pay  for  the  gravel 
or  return  it,  citing  the  case  of  Linton  v.  Porter,  31  111.  107. 

In  that  case  the  subject  of  the  contract  was  a  specified 
chattel — an  iron  pile  hammer — which  the  defendant  still 
had  in  his  possession  and  made  no  offer  to  return. 

It  was  held  he  could  not  retain  the  chattel  and  refuse  to 
pay  for  it.  The  gravel  here  had  been  taken  from  one  place 
to  another,  and  made  a  permanent  part  of  the  highway. 
It  could  not  be  returned.  The  case  cited  can  not  be  au- 
thority upon  the  facts  of  the  case  at  bar. 

When  the  defendant  proved  that,  the  plaintiff  had  no 
right  to  the  gravel  and  that  the  highway  commissioners, 
acting  for  the  public,  to  whom  it  really  belonged,  claimed 
and  obtained  it  for  the  public,  he  established  a  valid  defense 
to  all  the  gravel  so  situated. 

We  are  of  opinion  the  judgment  should  be  reversed  and 
the  cause  remanded. 


Chicago  &  A.  R.  R.  Co.  v.  John  P.  Gates. 

1.  Railroads— Responsible  for  Negligence  on  Connecting  Lines, — 
A  railroad  company  selling  a  ticket  over  its  own  and  a  connecting  line, 
which  connecting  line  is  merely  the  means  of  reaching  the  real  terminus 
of  its  road,  and  to  which  its  train  is  transferred,  must  be  held  responsi- 
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ble  for  any  negligence  during  the  transfer,  whether  by  the  acts  or  omis- 
pions  of  its  own  immediate  servants  or  those  of  the  connecting  line  by 
which  it  causes  its  train  to  be  so  transferred.  C.  &  A.  R.  R.  Co.  v. 
Dumpser,  60  HI.  App.  93. 

2.  Negligence — What  is. — It  is  negligence  in  a  railroad  company  to 
raise  and  leave  in  that  condition  the  iron  flanges  upon  the  platform  of  a 
car  it  is  about  to  disconnect  from  its  train,  so  that  passengers  in  the  car 
about  to  be  detached,  in  passing  therefrom,  are  liable  to  be  tripped  and 
thrown  off  the  car. 

Trespass,  etc.,  for  personal  injuries.    Appeal  from  the  Circuit  Court 
of  Macoupin  County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.    Affirmed.    Opinion  filed  • 
November  15,  1895. 

Einakbr  &  Einaker,  attorneys  for  appellant. 

Anderson  &  Bell,  attorneys  for  appellee. 

Per  Curiam. 

The  principal  and  more  important  question  in  this  case 
is  whether  the  appellant  company  is  responsible  to  the  ap- 
pellee  for  damages  occasioned  by  the  negligence  of  employes, 
whether  of  appellant  or  of  the  St.  Louis  Terminal  Railway 
Association  at  the  union  depot  in  St.  Louis.  In  the  case  of 
the  appellant  v.  Dumpser,  recently  decided  (ante  93),  we 
held  the  appellant  was  responsible.  In  all  essential  par- 
ticulars the  case  is  the  same  here,  so  far  as  that  point  is 
'  involved,  and  it  is  unnecessary  to  restate  the  views  there  ex- 
pressed. The  point  is  urged  with  considerable  vigor  that  the 
evidence  fails  to  show  negligence,  but  we  are  not  impressed 
with  the  position  so  taken.  It  appears  that  for  the  purpose 
of  disconnecting  the  car  in  which  appellee  was  sitting  the 
iron  flanges  on  the  car  platform  were  raised  and  left  in  that 
position,  and  when  it  was  announced  that  the  car  was  about 
to  be  detached  the  appellee  started  to  go  forward  and  was 
tripped  by  these  flanges,  which  he  did  not  see,  and  was  thus 
thrown  off  and  received  the  injuries  complained  of.  We 
are  willing  to  agree  with  the  jury  that  it  was  negligence, 
quite  clearly,  to  leave  such  an  obstruction  in  the  passage 
way,  no  one  being  present  to  give  notice  of  the  danger. 
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The  announcement  had  been  made  by  some  one,  presumably 
some  one  connected  with  the  train,  that  this  car  was  to  be 
detached,  and  then  the  flanges  were  left  standing  in  such  a 
position  as  to  be  dangerous  to  any  one  going  to  the  next 
car  forward.  It  is  said  there  is  no  proof  that  this  announce- 
ment was  made  by  any  one  connected  with  the  train,  but 
the  suggestion  is  not  in  accord  with  the  usual  course  of 
things.  However  this  may  be,  it  was  true,  and  the  appel- 
lant very  naturally  wished  to  go  to  the  forward  car  because 
he  had  left  his  wife  and  daughter  there.  That  car  being 
filled  he  had  gone  to  the  rear  car  to  find  a  seat  for  himself. 

His  action  in  thus  going  back  was  proper,  and  as  he  had 
just  passed  over  that  platform  in  safety,  and  as  it  was  at  night, 
with  only  artificial  lights,  it  is  not  a  necessary  conclusion 
that  he  was  negligent  in  failing  to  see  the  obstruction. 

Some  complaint  is  made  as  to  the  ruling  of  the  court  in 
respect  to  instructions  and  special  findings.  We  think  ap- 
pellant was  not  prejudiced  thereby,  and  in  the  view  we  are 
disposed  to  take,  it  is  unnecessary  to  discuss  the  objections 
thus  raised  in  detail. 

If  appellant  can  properly  be  held  to  answer  for  negligence 
occurring  at  the  union  depot  the  judgment  is  right.  It 
will  be  affirmed. 


First  National  Bank  of  Pana  v.  Havens  &  Geddis  Co.     !!2*3 


Same  v.  Terre  Haute  Shoe  Company. 

1.  Judgment  Creditor— May  Attack  a  Prior  Judgment — A  judg- 
ment creditor  may,  by  motion  in  a  court  of  law,  attack  a  prior  judgment 
against  his  debtor  entered  in  vacation  by  confession,  on  the  ground  it  is 
void  for  want  of  jurisdiction  or  authority  to  enter  it,  or  is  fraudulent  or 
collusive  as  to  him. 

2.  Jurisdiction — Of  Courts  of  Law  over  Judgments  by  Confession 
Entered  in  Vacation. — Courts  of  law  exercise  equitable  jurisdiction 
over  judgments  by  confession  in  vacation.  And  if  there  is  an  absence  of 
authority  to  confess,  or  the  judgment  is  fraudulent,  a  subsequent  judg- 
ment creditor  injured  thereby  will  not  be  forced  into  a  court  of  chancery 
to  obtain  relief,  but  may  move  to  set  aside  the  judgment  in  a  court  of 
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law.    Such  a  motion  is  substituted  for  a  proceeding  in  chancery  and  re- 
lief is  granted  under  it  upon  equitable  doctrines. 

8.  Judgments  by  Confession— Extent  of  Equitable  Relief  Against 
— The  general  rule  is  that  equitable  relief  will  be  granted  against  a  judg- 
ment by  confession  to  the  extent  only  that  it  appears  the  judgment 
debtor  has  a  legal  or  equitable  defense  to  the  debt  upon  which  the  judg- 
ment is  founded. 

4.  Same: — An  Exception  to  the  Rule.— To  this  general  rule  there  is  an 
exception  in  favor  of  a  subsequent  judgment  creditor  who  may  have 
relief  against  a  prior  judgment,  though  rendered  in  part  for  a  debt  hon- 
estly due,  if  it  includes  also  an  amount  not  bona  fide  due,  added  for  the 
purpose  of  fraudulently  conveying  the  debtor's  property,  or  hindering 
and  delaying  or  defrauding  his  creditors. 

5.  Same — When  Fraudulent. — The  law  deals  with  a  fraudulent  judg- 
ment as  with  any  other  fraudulent  contrivance,  and  will  postpone  its  pay- 
ment until  subsequent  judgment  creditors  it  was  designed  to  defraud 
have  been  paid  in  full. 

6.  Same— Stipida tion  for  Attorney  Fees. — Where  a  warrant  of  at- 
torney to  conf ess  judgment  upon  a  promissory  note  provides  for  reason- 
able attorney  fees,  judgment  therefor  may  be  entered  in  open  court  upon 
proof  of  the  reasonable  value  of  such  services;  but  where  the  amount  of 
attorney's  fees  is  not  fixed  in  the  warrant,  the  clerk  has  no  power  to  hear 
testimony  and  judicially  determine  what  is  a  reasonable  fee,  and  enter 
judgment  therefor  in  vacation. 

7.  Same— Effect  of  Unlawfully  Entering  Attorney's  Fees  upon  Sub- 
sequent Judgment  Creditor. — The  fact  that  attorney  fees  have  been  un- 
lawfully included  in  a  judgment  entered  in  vacation,  will  not  warrant  a 
court  in  holding  the  entire  judgment  inoperative  as  to  subsequent  cred- 
itors. Unless  actual  fraudulent  intent  upon  the  part  of  the  judgment 
plaintiff  appears,  his  judgment  should  be  upheld  to  the  extent  of  the 
debt  bona  fide  due  to  him. 

8.  Same — When  a  Judgment  May  be  Confessed. — Upon  a  judgment 
note,  with  a  power  to  confess  judgment  thereon  at  any  time  thereafter, 
it  is  lawful  to  enter  judgment  at  any  time  after  the  date  of  the  note 
without  regard  to  the  expiration  of  the  days  of  grace, 

9.  Attorney  Fees — In  Judgments  by  Confession. — A  contract  for 
attorney  fees  in  a  judgment  is  one  by  which  the  debtor,  in  part  consid- 
eration of  the  credit  given  him,  agrees  to  indemnify  his  creditor  against 
the  consequences  of  his  neglect  or  refusal  to  pay. 

10.  Same — As  Against  Existing  Creditors. — As  against  existing  cred- 
itors, contracts  for  attorney  fees  in  judgment  notes,  are,  under  certain 
circumstances,  to  be  deemed  in  law  as  gifts  of  the  debtors,  and  therefore 
not  enforcible;  but  it  doe3  not  follow  in  such  cases  that  a  judgment  in- 
cluding such  fees  is  to  be  deemed  fraudulent  in  toto&s  to  other  creditors 
of  the  judgment  debtor;  such  a  result  can  follow  only  when  the  plaintiff 
in  the  judgment  is  guilty  of  actual  fraudulent  intent. 

11.  Preferences — Obtained  by  Judgment  Notes. — A  person  has  a 
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right  to  obtain  a  preference  by  way  of  judgment  by  confession,  for  an 
amount  justly  due  him,  provided  he  is  not  moved  by  any  other  consid- 
eration than  that  of  securing  the  debt  actually  due  to  him. 

12.  Fraud — Not  to  Be  Imputed— Attorney  Fees. — Fraud  is  not  to  be 
imputed  to  a  creditor  procuring  a  preference  by  means  of  a  judgment 
by  confession  because  he  caused  attorney  fees  to  be  included  in  the  judg- 
ment.    * 

13.  Same — Must  Be  Practiced  by  Debtor. — It  is  no  ground  for  the  in- 
tervention of  third  persons  that  fraud  was  practiced  upon  the  debtor.  It 
must  be  practiced  by  him  and  the  plaintiff  in  the  judgment  to  the  injury 
of  the  complaining  creditor  before  it  can  be  setup  in  avoidance  of  a  con- 
fessed judgment. 

Judgments  by  Confession. — Motion  to  vacate,  etc.  Appeal  from 
the  Circuit  Court  of  Christian  County;  the  Hon.  Jacob  Fouke,  Judge, 
presiding.  Heard  m  this  court  at  the  May  term,  1895.  Reversed  and 
remanded  with  directions.    Opinion  filed  November  15,  1895. 

Statement  of  the  Case. 

On  the  14th  day  of  November,  1894,  judgments  in  favor 
of  the  appellant  bank  were  entered  in  vacation  by  the  clerk 
of  the  Circuit  Court  of  Christian  County  upon  promissory 
notes  as  follows : 

Three  against  A.  C.  Seitz  and  A.  M.  Craddick  as  partners 
composing  the  firm  of  Seitz  &  Craddick,  respectively,  for 
$3,800,  $3,800  and  $1,126.06. 

One  against  A.  C.  Seitz  in  the  sum  of  $4,915. 

The  warrant  of  attorney,  by  virtue  whereof  each  of  said 
judgments  was  rendered,  authorized  "any  attorney  of 
record  to  confess  judgment  for  the  amount  due  the  holder  of 
the  note,  together  with  costs  and  reasonable  attorneys'  fees  " 
and  an  additional  sum  for  such  attorneys'  fees  was  included 
in  the  judgment  in  each  instance. 

On  the  15th  day  of  November,  1894,  executions  issued  on 
these  judgments  were  levied  upon  a  stock  of  general  mer- 
chandise as  being  the  property  of  said  A.  C.  Seitz. 

Afterward,  on  the  20th  day  of  November,  1894,  being  one 
of  the  judicial  days  of  the  November  term  of  said  Christian 
Circuit  Court,  four  judgments  were  rendered  in  open  court 
against  said  A.  C.  Seitz  by  confession,  one  of  them  in  favor 
of  the  Terre  Haute  Shoe  Co.  for  $1,070.14,  and  the  others  in 
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favor  of  The  Haven  &  Geddis  Co.  for  amounts,  respectively 
as  follows :     $1,240.01,  $2,715.07  and  $455.61. 

On  a  later  judicial  day  of  the  said  court,  the  Havens  & 
Geddis  Co.  and  The  Terre  Haute  Shoe  Co.,  respectively, 
filed  a  motion  asking  the  judgments  entered  in  vacation  in 
favor  of  the  bank  be  set  aside  and  vacated,  and  the  execu- 
tions issued  thereon  and  levies  thereunder  be  quashed,  and 
also  that  a  rule  be  entered  against  the  sheriff  directing 
him  to  levy  the  executions  issued  upon  the  judgments  ren- 
dered in  term  time  in  favor  of  the  parties  making  the  mo- 
tion, upon  the  stock  of  merchandise  owned  by  Seitz,  and 
that  said  goods  be  sold  under  such  levies,  and  that  the  pro- 
ceeds be  applied  to  the  payments  of  their  judgments. 

The  grounds  for  asking  such  action  of  the  court  are  set 
out  in  the  motion  as  follows : 

First.  That  said  Seitz  is  insolvent  and  has  no  property 
except  said  stock  of  dry  goods,  etc. 

Second.  That  executions  were  issued  upon  each  of  the 
four  judgments  entered  on  the  14th  of  November,  1S94,  in 
favor  of  the  First  National  Bank  of  Pana,  Illinois,  and 
against  A.  C.  Seitz  and  Seitz  &  Craddick  on  November  14, 
1894,  and  delivered  to  said  sheriff  and  by  him  levied  upon, 
and  possession  taken  of  the  whole  of  said  stock  of  goods, 
fixtures,  etc.,  as  the  property  of  said  Seitz,  and  that  said 
property  is  not  sufficient  to  satisfy  said  four  executions  in 
favor  of  said  bank  and  the  execution  in  favor  of  plaintiff  . 
herein,  and  that  said  sheriff  is  proceeding  to  sell  said  stock 
of  goods  under  and  by  virtue  of  said  execution  apd  levies  in 
favor  of  the  First  National  Bank  of  Pana,  111.,  and  to  apply 
the  proceeds  of  such  sale  in  payment  and  satisfaction  thereof. 

Third.  That  the  several  judgments  and  each  of  them  so 
confessed  in  favor  of  said  bank  or  a  part  thereof,  was  with- 
out consideration  and  a  fraud  upon  the  plaintiff,  and  the 
general  creditors  of  said  Seitz  and  Seitz  &  Craddick. 

Fourth.  That  the  inclusion  in  each  of  said  warrants  of 
attorney  and  each  of  said  several  judgments  of  attorney  fees 
render  each  of  said  judgments  void. 

Fifth.     That  each  of  said  judgments  is  for  a  larger  sum 
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than  was  due  upon  the  note  upon  which  it  was  confessed, 
and  was  unauthorized  by  the  warrant  of  attorney  in  said 
note. 

Sixth.    That  said  judgments  and  each  of  them  are  for  a 
larger  amount  than  was  authorized  by  the  warrant  of  attor-  ' 
ney  under  which  they  were  severally  confessed. 

Seventh.  That  said  judgments  and  each  of  them  are  void 
for  want  of  sufficient  proof  of  the  execution  of  the  warrant 
of  attorney  upon  which  it  was  confessed. 

Eighth.  That  the  execution  of  the  said  several  promis- 
sory notes  and  warrants  of  attorney  upon  which  said  judg- 
ments were  confessed,  was  procured  by  the  false  and  fraud- 
ulent representations  of  said  plaintiff  by  its  cashier  to  the 
maker  of  said  notes. 

Ninth.  That  said  judgments  and  each  of  them  were 
entered  by  the  court,  as  appears  by  the  record. 

Tenth.  There  is  no  sufficient  record  of  either  of  said 
judgments  appearing  in  this  court,  nor  does  authority 
appear  of  record  for  entering  of  said  judgment,  or  either  of 
them. 

Eleventh.  That  each  of  said  executions  was  issued  before 
the  judgment  which  purports  to  have  been  issued  was  writ- 
ten up. 

Twelfth.  That  the  two  notes  of  $500  each,  upon  which 
judgment  was  confessed  for  $1,126,  and  signed  in  the  firm 
name  of  Seitz  &  Craddick,  were  signed  by  A.  C.  Seitz  with- 
out the  knowledge  or  consent  of  Craddick,  and  void. 

Thirteenth.  That  the  two  judgments  for  $3,800  each, 
confessed  respectively  upon  the  two  notes  for  $3,500  each, 
with  warrant  of  attorney  attached,  authorizing  the  confes- 
sion for  the  amount  that  may  appear  to  be  due,  with  reason- 
able attorney's  fees  and  costs,  were  signed  in  the  firm  name 
of  Seitz  &  Craddick  by  A.  C.  Seitz,  without  the  knowledge 
or  consent  of  Craddick,  and  that  each  of  said  judgments  are 
for  a  larger  amount  than  due  upon  the  notes,  and  void. 

The  sheriff  entered  a  cross-motion  asking  the  court  to 
strike  the  original  motion  from  the  files  "  for  want  of  juris- 
diction to  consider  it,  and  because  the  judgment  can  not  be 
attacked  in  a  collateral  proceeding." 
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The  appellant  bank  appeared  and  by  agreement  the 
motions  were  consolidated  and  submitted  together  by  the 
cross-motion  of  the  sheriff  to  the  court  upon  affidavits  pre- 
sented by  the  parties. 

The  court  ordered  and  adjudged  that  as  between  appellant 
bank  and  the  judgment  debtor,  each  of  the .  judgments 
entered  in  vacation  "  be  set  aside  and  modified  to  the  extent 
of  the  attorneys'  fees  "  included  in  it,  and  be  otherwise  con- 
firmed and  stand,  and  be  a  lien  from  the  date  of  its  entry  in 
vacation,  subject,  however,  to  the  judgments  subsequently 
entered  in  open  court  in  favor  of  the  Havens  &  Geddis  Co. 
and  Terre  Haute  Shoe  Co.,  and  specially  found  and  ruled  in 
the  judgment  that  no  change  had  been  made  in  the  affidavit 
of  proof  of  notes  or  powers  of  attorney,  etc.,  and  that  neither 
Seitz  nor  Craddick  presented  any  equitable  defense  to  either 
judgment,  and  further  adjudged  the  liens  of  the  judgments 
and  execution  in  favdr  of  the  Havens  &  Geddis  Co.  and 
the  Terre  Haute  Shoe  Co.  superior  to  the  lien  of  appellant's 
judgments,  and  entitled  to  be  first  paid  and  satisfied  out  of 
the  property  of  the  judgment  debtors.  This  is  an  appeal 
prosecuted  by  the  bank. 

E.  A.  Humphreys  and  J.  C.  McBridk,  attorneys  for  appel- 
lant, contended  that  where  judgment  confessed  in  vacation 
includes  a  reasonable  attorney's  fee,  to  that  extent  it  should 
be  modified.  Campbell  v.  Goddard,  117  111.  252;  Campbell 
v.  Goddard,  17  111.  App.  382;  JBoynton  v.  Rennick,  46  111. 
282  and  284;  Zuckerman  v.  Soloman,  73  111.  130;  Frye  v. 
Jones,  75  III.  631;  Iglehart  v.  Morris,  34  111.  501. 

The  power  to  confess  judgment  should  not  be  so  strictly 
construed  as  to  defeat  the  evident  intention  of  the  parties. 
Holmes  v.  Parker,  125  111.  478. 

The  law  is  so  averse  to  permitting  litigants  to  be  defeated 
in  their  just  dues  that  it  will  not  allow  slight  discrepancies 
or  irregularities  to  vitiate  a  judgment.  Osgood  v.  Black- 
more,  59  111.  266. 

When  a  judgment  is  confessed  before  the  clerk,  in  vaca- 
tion, all  of  the  papers  filed,  declaration,  warrant  of  attor- 


Third  District— May  Term,  1895.         219 

First  Nat  Bk.  of  Pana  v.  Havens  &  Geddis  Co, 

ney,  proof  of  execution,  judgment  and  plea  of  confession, 
constitute  the  record.  Durham  v.  Brown,  24 I1L  94;  Water- 
man v.  Caton,  55  111.  94. 

Palmer,  Shutt,  Drennan  &  Lester,  attorneys  for  appel- 
lees. 

Mr.  Justice  Boogs  delivered  the  opinion  of  the  Court. 

The  cross-motion  interposed  by  the  sheriff  to  strike  from 
the  files  appellees'  motion  to  vacate  the  judgments  was 
properly  overruled. 

A  judgment  creditor  may,  by  motion  in  a  court  of  law, 
attack  a  prior  judgment  against  his  debtor  on  the  ground  it 
is  void  for  want  of  jurisdiction  or  authority  to  enter  it,  or 
is  fraudulent  or  collusive  as  to  him.  Black  on  Judgments, 
Sec.  290-293;  Freeman  on  Judgments,  4th  Ed.,  Vol.  2,  Dec. 
557. 

Courts  of  law  exercise  equitable  jurisdiction  over  judg- 
ments by  confession  in  vacation,  and  if  there  is  an  absence 
of  authority  to  confess,  or  the  judgment  is  fraudulent,  a 
subsequent  judgment  creditor  injured  thereby  will  not  be 
forced  into  a  court  of  chancery  to  obtain  relief,  but  may 
move  to  set  aside  the  judgment  in  a  court  of  law.  Farwell 
v.  Husted,  151  111.  246. 

Such  a  motion  is  substituted  for  a  proceeding  in  chancery 
and  relief  is  granted  under  it  upon  equitable  doctrines. 

The  general  equitable  principle  is,  relief  against  a  judg- 
ment will  be  granted  to  the  extent  only  it  appears  the  judg- 
ment debtor  has  a  defense,  legal  or  equitable,  to  the  debt 
upon  which  the  judgment  is  founded.  Farwell  v.  Husted 
et  al.,  151  111.  239;  Coleton  v.  Leitch,  110  111.  504;  Farwell 
v.  Husted,  supra;  Atwater  v.  Exchange  Nat.  Bank,  152  111. 
606;  Martin  v.  Judd,  60  111.  83;  Freeman  on  Judgments,  2d 
Ed.,  516. 

To  this  general  rule  there  is  an  exception  in  favor  of  a 
subsequent  judgment  creditor  who  may  have  relief  against 
a  prior  judgment,  though  rendered  in  part  for  a  debt  hon- 
estly due,  if  it  includes  also  an  amount  not  bona  fide  due, 
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added  for  the  purposes  of  fraudulently  conveying  the  debt- 
or's property,  or  hindering  and  delaying  or  defrauding  his 
creditors. 

The  law  will  deal  with  such  a  judgment  as  with  any  other 
fraudulent  contrivance  and  will  postpone  its  payment  until 
the  subsequent  judgment  creditors  it  was  designed  to  defraud 
have  been  paid  in  full.  Atwater  v.  Amer.  Nat.  Ex.  Bank, 
supra;  Young  v.  Clapp,  147  111.  176. 

Where,  however,  the  only  purpose  of  the  prior  judgment 
creditor  was  to  obtain  security  for  himself,  and  he  did 
not  intend  or  endeavor  to  defeat,  hinder,  delay  or  defraud 
other  creditors,  the  prior  judgment  will  be  sustained  and  en- 
forced to  the  extent  it  is  founded  on  a  hona  fide  indebted- 
ness.    Young  v.  Clapp,  supra. 

The  warrants  conferring  power  to  confess  the  judgments 
in  the  cases  at  bar  authorized  the  confession  of  a  sum  "  for 
attorneys'  fees"  in  addition  to  the  amount  due  upon  the 
principal  and  interest  of  the  notes. 

Such  a  stipulation  rests  upon  a  good  and  valuable  consid- 
eration, and  is  lawful  unless  entered  into  in  fraud  of  the 
rights  of  other  creditors. 

Judgment  thereon  might  have  been  entered  in  open  court 
upon  proof  of  the  reasonable  value  of  the  services  of  coun- 
sel. Weighey  v.  Matson,  125  111.  64;  Ball  v.  Miller,  38  111. 
110. 

Had  the  amount  to  be  added  for  such  services  been  fixed 
in  the  warrant,  a  lawful  judgment  could  have  been  entered 
by  the  clerk  of  the  court  in  vacation,  unless  the  stipulation 
operated  fraudulently  as  to  other  creditors;  but  as  a  clerk 
has  not  power  to  hear  testimony  and  judicially  determine 
what  would  be  the  reasonable  value  of  services  of  an  attor- 
ney, and  as  it  would  be  manifestly  unjust  to  permit  the 
attorney  to  fix  the  amount  of  his  fees,  it  was  not  lawful  to 
include  a  sum  for  attorneys'  fees,  in  the  judgments  rendered 
in  vacation.    Campbell  v.  Goddard,  117  III.  252. 

For  this  reason  so  much  of  the  judgments  as  were  for  the 
fees  of  counsel  are  inoperative. 

What  further  effect  had  the  inclusion  of  such  amounts  ? 
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The  position  of  counsel  for  the  appellee  is,  it  rendered 
each  judgment  in  its  entirety,  void  as  to  subsequent  credit- 
ors, upon  the  ground  it  tainted  them  all  in  fraud  as  a  matter 
of  law. 

This  position,  it  is  said,  is  supported  by  Hulse  v.  Mershon, 
125  111.  52;  Young  v.  Clapp  et  al.,  147  111.  176;  Atwater  v. 
American  Exchange  Bank,  152  111.  606. 

In  Hulse  v.  Mershon,  the  facts  were  that  Hulse,  who  was 
insolvent,  desired  to  prefer  certain  of  his  creditors.  He  in- 
formed them  he  was  insolvent  and  it  was  arranged  between 
them  he  should  and  he  did  execute  to  each  creditor,  a  note 
for  the  amount  due,  and  attached  to  each  note  a  power  of 
attorney  to  confess  judgment  thereon  for  the  amount  of  the 
debt,  and  a  certain  sum  in  addition  for  attorneys'  fees.  The 
notes  were  prepared  by  attorneys,  who  caused  judgments  to 
be  confessed  thereon  for  the  amounts  due  and  attorneys'  fees 
as  stipulated.  The  total  amount  included  for  attorneys' 
fees  was  $1,258.     The  judgments  were  collected. 

Mershon  and  others,  non-preferred  creditors  of  Hulse,  filed 
a  bill  in  chancery  to  recover  the  amount  collected  for  attor- 
neys' fees,  making  the  attorneys  to  whom  the  fees  had  been 
paid  also  parties  defendant.  The  only  question  presented 
was  whether  the  amounts  collected  for  attorneys'  fees  could 
be  retained  as  against  the  other  creditors. 

The  court  said :  "  When  the  judgment  notes  were  given, 
and  also  when  the  judgments  were  entered  up  and  when  the 
creditor's  bill  was  filed,  these  attorneys  knew  Hulse  was 
insolvent  and  that  the  judgment  notes  were  given  for  the 
purpose  of  preferring  creditors  to  the  extent  of  their  just 
claims,  and  that  when  such  notes  were  paid  in  full,  the  assets 
of  Hulse  would  be  nearly  or  quite  exhausted,  and  that  the 
complainants  and  other  creditors  would  be  unable  to  collect 
their  claims." 

The  court  held  that  under  the  circumstances  the  attor- 
neys' fees  were  to  be  regarded  as  but  gifts  or  voluntary  dona- 
tions made  by  Hulse  to  the  attorneys,  while  he  was  insolvent 
and  indebted  to  others;  that  he  had  no  right  to  make  such  gifts 
to  the  injury  of  existing  creditors;  and  ruled  that  the  sub- 
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sequent  creditors  were  entitled  to  recover  the  amount  col- 
lected from  the  property  of  Hulse  for  such  fees. 

The  proceeding  did  not  seek  to  otherwise  interfere  with 
the  amount  collected  under  the  judgments  and  no  question 
as  to  the  right  to  do  so  was  raised  or  decided. 

The  right  of  a  debtor  in  failing  circumstances  to  prefer 
one  creditor  to  the  exclusion  of  others,  if  he  does  so  in  good 
faith,  was  re-announced,  and  the  decision  rested  solely  on  the 
ground  the  attorney  fees  were  but  gifts  and  fraudulent,  be- 
cause Hulse's  property,  to  the  amount  of  the  fees,  was  thereby 
put  out  of  Hulse's  hands  without  consideration,  and  tothe  in- 
jury of  his  creditors,  and  into  the  hands  of  others  who  had 
full  knowledge  of  the  wrong  thus  accomplished. 

The  facts  in  Young  v.  Clapp  et  al.,  supra,  were,  the  in- 
solvent firm  of  Clapp  &  Davis  preferred  eight  of  its  cred- 
itors by  giving  each  a  judgment  note  for  the  amount  due 
him  or  them  respectively,  and  included  in  each  note  an  at- 
torney's fee  for  taking  judgment,  amounting  in  the  aggre- 
gate to  $1,600. 

In  the  course  of  the  opinion  the  court  said :  "As  the  judg- 
ment debtors,  Clapp  &  Davis,  were  insolvent  when  the  notes, 
were  given,  the  fees  therein  included  were  gifts  to  pre- 
ferred creditors,  and  must  be  regarded  as  fraudulent  and  void 
as  against  other  creditors." 

But  the  court  did  not  hold  the  judgment  rendered  upon 
the  notes  were  void  except  to  the  extent  of  the  amount  in- 
cluded for  such  fees.  Upon  the  contrary  it  is  said  in  the 
opinion : 

"  But  the  money  realized  from  sales  and  collections  by 
the  receiver  was  not  applied  to  the  payment  of  such  fees 
and  was  only  applied  upon  such  portions  of  the  judgments 
as  remained  after  deducting  the  fees.  *  *  *  As  no  part 
of  the  funds  in  the  receiver's  hands  has  been  used  to  pay 
the  fees,  the  facts  they  were  included  in  the  judgment  would 
not  of  itself  justify  a  reversal  in  this  case.  *  *  *  The 
whole  testimony,  fairly  considered,  shows  the  object  of  the 
preferred  creditors  was  to  obtain  security  for  themselves 
and  not  to  assist  the  judgment  debtors.    We  do  not  think 
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the  preferences  given  were  fraudulent  and  void  as  being 
within  the  statute  of  frauds." 

The  judgment  under  consideration  in  the  Atwater  case, 
supra,  was  confessed  by  an  insolvent  corporation  in  favor 
of  one  of  its  stockholders  for  a  debt  partly  due  to  him,  and 
partly  to  two  of  its  directors,  and  it  was  held  void  upon 
the  ground  it  was  entered  and  had  been  used  for  the  fraud- 
ulent purposes  of  hindering  and  delaying  other  existing 
creditors  of  the  corporation. 

The  legal  principles  controlling  the  case  are  thus  stated 
in  the  opinion. 

"  Where  a  judgment  is  confessed  and  execution  levied 
for  such  an  amount  (in  excess  of  the  real  debt)  that  subse- 
quent creditors  find  nothing  to  levy  on,  a  combination  being 
proven,  fraud  will  be  established.  A  judgment  may  be 
founded  upon  an  honest  debt,  yet  it  may  be  obtained  under 
such  circumstances,  and  used  for  such  purpose  as  to  make 
it  a  fraud." 

"Where  such  a  judgment  is  entered  up  as  a  fraudulent 
cover  to  protect  defendant's  property,  or  to  put  it  in  the 
hands  of  creditors  who  have  no  right  to  appropriate  it  to 
their  own  debts,  courts  will  deal  with  it  as  with  any  other 
fraudulent  contrivance." 

"  If  a  creditor  permits  a  judgment  rendered  in  his  name 
for  a  large  amount  due  to  parties  who  have  no  right  to  the 
entry  of  such  judgment  in  their  favor  to  be  used  for  a 
frandulent  purpose  as  against  subsequent  creditors  he  will 
be  postponed  until  they  are  paid,  even  though  a  portion  of 
the  debt  embraced  in  the  judgment  is  honestly  due  to  him." 

We  find  nothing  in  either  of  the  cases  relied  upon  sup- 
porting the  contention  that  a  judgment  confessed  by  a  fail- 
ing debtor  for  a  debt  bona  Jidedue,  and  also  for  a  sum  for 
attorneys'  fees,  is  to  be  deemed  fraudulent  as  matter  of  law 
and  void  in  toto>  simply  because  such  attorneys'  fees  are 
included. 

In  the  Hulse  case  it  was  said  (125  111.  p.  56) :  "  It  is  un- 
doubtedly true  a  debtor  in  failing  circumstances,  and  who 
does  not  seek  the  benefit  of  the  general  assignment  act,  may 
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prefer  one  creditor  to  the  exclusion  of  others  when  he  does 
so  in  good  faith." 

Such  preference,  it  is  said  in  Clapp  v.  Young,  supra,  may 
be  given  by  the  execution  of  a  judgment  note  resulting  in 
the  entry  of  a  judgment  thereon. 

Our  conclusion  is,  such  a  judgment  is  good  and  valid  if  con- 
fessed for  a  debt  bona  fide  due,  and  that  the  inclusion  of  an 
attorney's  fee  does  not  of  itself  warrant  a  court  in  holding 
the  entire  judgment  inoperative  as  to  subsequent  creditors. 

Unless  actual  fraudulent  intent  upon  the  part  of  the  judg- 
ment plaintiff  appears,  his  judgment  should  be  upheld  to  the 
extent  of  the  debt  bona  fide  due  to  him,  provided  of  course 
the  statutory  prerequisites  for  entering  judgment  by  con- 
fession are  complied  with. 

It  was  abundantly  proven  in  the  case  at  bar,  Seitz  & 
Craddick,  and  Seitz,  were  actually  indebted  to  the  bank  in 
the  amount  of  the  principal  and  interest  of  the  notes  uppn 
which  the  judgments  against  them  respectively  were 
founded. 

The  indebtedness  of  Seitz  &  Craddick  was  of  long  stand- 
ing, and  was  evidenced  b}T  three  notes  with  powers  of  attorney 
to  confess  judgment  attached,  executed  June  8,  1893,  falling 
due  respectively  December  8,  1893,  January  8,  1894,  and 
March  8,  1891.  Judgments  were  confessed  upon  them  No- 
vember 14, 1894,  nearly  a  year  and  a  half  after  the  notes 
had  been  given  and  long  after  all  of  them  were  due. 

The  individual  indebtedness  of  Seitz  to  the  bank  was  of 
more  recent  origin,  but  was  confessedly  bona  fide.  It  con- 
sisted largely  of  overdrafts  upon  his  bank  account. 

On  November  12,  1894,  he  gave  a  judgment  note  there- 
for, with  power  to  confess  judgment  thereon  at  any  time 
thereafter. 

It  was  lawful  to  enter  judgment  thereon  at  any  time, 
without  regard  to  whether  the  da}rs  of  grace  allowed  by 
law  had  expired.     Farwell  v.  Huston,  151  111.  239. 

We  find  nothing  in  the  evidence  to  indicate,  nor  do  we 
understand  it  is  contended,  anything  appeared  tending  to 
show  the  appellant  bank,  in  taking  the  judgment,  was  actu- 
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ated  by  any  improper  motive,  as  against  other  creditors,  or 
was  in  any  way  acting  in  collusion  with  the  debtors,  to 
hinder,  delay,  or  defraud  other  creditors,  or  was  moved  by  any 
consideration  other  than  that  of  securing  the  debt  actually 
due  to  it,  and  we  can  not  agree  with  the  contention  of  the 
appellees,  fraud  is  conclusively  imputed  to  it,  because  it 
caused  attorney's  fees  to  be  included  in  the  judgment. 

It  had  lawful  right  to  obtain  a  preference  by  way  of  a 
judgment,  by  confession,  for  the  amount  bona  fide. 

The  contract  for  attorney  fees,  to  quote  from  Wrigly  v. 
Matson,  125  111.  67,  "rests  upon  a  good  and  valuable  consid- 
eration. It  is  not  in  the  nature  of  a  guaranty,  but  a  con- 
tract by  which  the  debtor,  in  part  consideration  of  the 
credit  given  him,  agrees  to  indemnify  his  creditor  against 
the  consequences  of  his  neglect  or  refusal  to  pay,"  etc. 

As  against  existing  creditors,  such  contracts,  under  cer- 
tain circumstances,  may  be  deemed,  in  law,  gifts  of  the  debt- 
or's property,  and  therefore  not  enforceable;  but  it  does  not 
follow  in  such  cases,  that  a  judgment,  including  such  fees, 
is  to  be  deemed  fraudulent  in  toto  as  to  other  creditors. 

That  result  only  follows  when  the  judgment  plaintiff  is 
guilty  of  actual  fraudulent  intent. 

A  declaration,  warrant  of  attorney  to  confess  the  judg- 
ment, with  proof  of  its  execution  by  the  debtors,  a  cognovit, 
and  the  notes  of  the  debtor,  were  filed  in  each  case,  and 
judgment  entered  thereon  by  the  clerk,  in  compliance  with 
the  rule  announced  in  Gardner  v.  Bunn,  supra. 

The  allegation  that  the  notes,  with  powers  of  attorney  to 
confess  judgment  against  the  firm  of  Seitz  &  Craddick, 
were  executed  by  Seitz,  without  the  knowledge  or  consent 
of  Craddick,  was  clearly  disproved  by  the  testimony. 

The  charge  that  the  execution  of  the  powers  of  attorney 
was  procured  by  means  of  false  and  fraudulent  represen- 
tation of  the  cashier  of  the  appellant,  made  to  the  debtors, 
was  not  sustained  by  the  proof. 

Had  it  been  established  it  could  not  have  been  urged  by 
the  appellees. 

It  is  no  ground  for  the  intervention  of  third  parties  that 

Vol  LXI 15 


226  Appellate  Courts  of  Illinois. 

Vol.  61.]       First  Nat  Bk.  of  Pana  v.  Havens  &  Geddis  Co. 

fraud  was  practiced  upon  the  debtor.  "  It  must  be  fraud 
practiced  by  the  debtor  and  the  plaintiff,  to  the  injury  of  the 
complaining  creditor,  that  may  be  set  up  in  avoidance  of  a 
confessed  judgment."     Black  on  Judgments,  294. 

The  statement  in  certain  of  the  judgments  entered  by  the 
clerk,  "it  is  ordered  and  adjudged  by  the  court,  the  plaintiff 
have  judgment,"  and  the  other  statement  that  the  other 
judgment  was  rendered  upon  "a  note  payable  to  the  order 
of  the  plaintiff,"  when,  in  fact,  the  note  was  given  payable  to 
one  Hunter,  and  by  him  assigned  to  the  order  of  the  plaintiff, 
are  at  most  but  irregularities,  not  affecting  the  jurisdiction 
or  authority  to  enter  the  judgments,  and  having  no  bearing 
to  render  the  judgment  fraudulent  as  to  the  appellees. 

No  evidence  was  produced  tending  to  support  the  charge; 
the  executions  were  issued  before  the  judgments  were  en- 
tered of  record  by  the  clerk,  and  nothing  on  the  face  of  the 
record  or  executions  gave  color  to  it. 

The  only  objections  remaining  to  be  noticed  are,  in  sub- 
stance, that  judgments  were  confessed  in  each  instance  for 
an  amount  in  excess  of  the  sum  actually  due  the  plaintiff 
upon  the  principal  and  interest  of  the  notes  set  out  in  the 
declaration. 

It  appears  from  the  declarations,  cognovits,  and  notes 
filed  with  the  clerk,  and  judgments  entered  thereon,  an 
amount  in  excess  of  the  sum  due  plaintiff  upon  the  notes 
was  included  in  each  case  as  being  the  value  of  the  "  reason- 
able fees"  of  counsel  who  prepared  the  papers  and  rendered 
legal  services  in  and  about  procuring  the  rendition  of  the 
judgments. 

"We  have  examined  the  contention  of  the  appellee  that  an 
amount  above  such  attorney's  fees  was  included. 

The  excess  claimed  in  this  respect  is  insignificant  in 
amount,  in  no  instance  more  than  seventy  cents  being  the 
difference  in  calculations  of  interest  upon  the  indebtedness. 

The  Circuit  Court  regarded  the  excess  as  being  composed 
of  amounts  allowed  for  attorney's  fees,  and  we  accept  its 
conclusion. 

The  judgment  and  orders  of  the  Circuit  Court,  that  the 
judgments  confessed  in  favor  of  the  appellant  bank  be  mod- 
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ified  by  striking  therefrom  the  amount  included  for  attor- 
ney's fees,  is  affirmed.  But  we  do  not  agree  payment  of  such 
judgments  should  be  postponed  to  the  judgments  confessed 
in  favor  of  the  Havens  &  Geddis  Co.,  and  the  Terre  Haute 
Shoe  Co.,  but  are  of  opinion  appellant's  judgments  and  the 
executions  thereon,  after  excluding  the  amount  included  for 
attorney's  fees,  should  be  deemed  and  held  valid,  and  the 
executions  thereon  so  reduced  declared  to  be  liens  upon  the 
debtor's  property  from  the  day  they  came  into  the  hands  of 
the  sheriff. 

The  judgments  and  orders  of  the  Circuit  Court  as  to  ap- 
pellant's judgments  are,  therefore,  affirmed  in  part,  and  in 
part  reversed,  with  directions  to  enter  orders  in  each  case  in 
compliance  with  the  rules  here  announced. 

Affirmed  in  part  and  reversed  in  part  with  directions. 


Cleveland,  C,  C.  &  St.  L.  By.  Co.  v.  Walter  Dunn. 

1.  Corporate  Limits— When  Collaterally  Involved.—  Corporate  lim- 
its, when  only  collaterally  involved,  may  be,  prima  facie,  considered  as 
embracing  all  territory  over  which  the  municipality  exercises  jurisdic- 
tion for  municipal  purposes. 

2.  Savs— Presumptions  as  to  Corporate  Limits. — Where  the  owner  of 
a  strip  of  land  transferred  it,  or  the  possession  of  it,  in  some  way  not  dis- 
closed, to  a  city  having  power  to  extend  its  boundaries,  and  the  city  since 
such  transfer  devoted  it  to  municipal  uses  and  used  and  worked  it 
as  a  street,  the  presumption  is  that  the  land  has  in  someway  been  legally 
annexed  to  the  city,  and  its  boundaries  extended  accordingly. 

8.  Municipalities— Power  to  Disconnect  Territory.  — A  city  can  not,  by 
an  ordinance  purporting  to  define  its  boundary  lines,  disconnect  territory 
legally  annexed;  that  can  only  be  accomplished  by  a  proceeding  u\  com- 
pliance with  the  statute. 

4.  Same— Organization  and  Boundaries  Not  to  be  Determined  in  a 
Collateral  Proceeding. — The  organization  of  a  municipal  corporation  or 
the  validity  of  the  manner  in  which  it  has  extended  its  boundaries,  can 
not  be  questioned  in  a  collateral  proceeding.  The  conclusive  presumption 
obtains,  that  the  de facto  city  is  a  city  dejure,  and  its  de  facto  limits  are 
its  limits  dejure. 

Trespass,  ett„  for  killing  domestic  animals.  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  Ferdinand  Bookw alter,  Judge,  pre- 
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siding.    Heard  in  this  court  at  the  May  term,  1805.  'Affirmed.    Opinion 
filed  November  15,  1895.    Opinion  on  rehearing  filed  January  18,  1896. 

Geo.  F.  MoNulty,  and  Neal  &  Wiley,  attorneys  for 
appellant. 

James  W.  Craig,  attorney  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the  Court. 

The  judgment  appealed  from  was  for  the  value  of  a  mare 
owned  by  appellee,  which  was  killed  by  a  train  of  the  ap- 
pellant company. 

One  count  in  the  declaration  charged  the  animal  was  struck 
and  killed  in  the  city,  of  Charleston,  by  a  train  running  at 
a  higher  rate  of  speed  than  was  lawful  under  an  ordinance 
of  the  city. 

The  only  matter  in  dispute  under  this  charge  was  whether 
the  public  crossing  upon  which  the  mare  was  standing  when 
she  was  struck  was  in  the  city  limits. 

The  train,  or  the  greater  portion  of  it,  was  in  the  city,  but 
appellant  contended  the  crossing  was  just  ouside  the  limits. 

The  evidence  produced  by  the  appellee,  plaintiff  below, 
showed  the  city  had  for  many  years  maintained,  worked  and 
used  for  city  purposes,  the  street  of  which  this  crossing  was 
a  part,  and  had  such  possession  and  control  of  the  same  as 
cities  usually  have  of  such  public  ways. 

Corporate  limits,  when,  as  here,  only  collaterally  involved, 
may  be  prima facie  considered  as  embracing  all  territory 
over  which  the  city  in  fact  exercised  jurisdiction  for  city 
purposes.     5  Amer.  &  Eng.  Corp.  Cases,  326. 

In  rebuttal  of  this  prima  facie  case  the  appellant  com- 
pany sought  to  prove,  and  as  we  think  did  prove,  the  west- 
ern boundary  line  of  the  city,  as  originally  organized,  was 
the  western  line  of  section  ten,  and  that  the  crossing  in 
question,  and  the  street  of  which  it  was  a  part,  were  located 
on  a  strip  of  ground  taken  out  of  section  nine,  just  outside 
of  said  limits. 

It,  however,  appeared  from  the  same  testimony  the  owner 
of  said  strip  in  section  nine,  in  1864,  transferred  it,  or 
possession  of  it,  in  some  way  not  disclosed,  to  the  city,  and 
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that  the  city  had  since  that  time  devoted  it  to  municipal 
use  as  a  street,  and  worked  and  maintained  a  street  upon  it. 

In  such  case  the  presumption  is  indulged  that  it  was  in 
some  way  legally  annexed.    Huff  v.  Lafayette,  106  Ind.  14. 

The  presumption  could  of  course  arise  only  in  favor  of  a 
municipality  vested  with  power  to  extend  its  boundaries. 

We  think  the  city  of  Champaign  had  requisite  power  in 
this  respect. 

The  statute  authorizing  the  annexation  of  territory  to  a 
city,  in  force  in  1864,  was  as  follows: 

"  The  boundaries  of  any  city  incorporated  under  this  act 
may  include  one  mile  square  and  any  tract  of  land  adjoining 
laid  off  into  town  lots  and  duly  recorded,  as  required  by  law, 
and  any  tract  of  land  adjoining  said  city,  with  the  consent 
of  the  owner  thereof,  within  the  limits  of  one-half  mile 
from  the  boundaries  of  said  city."  Scates,  Treat  <fe  Black- 
well  Comp.,  page  200,  Sec.  7;  Purple  Statute,  1856,  Vol.  1, 
Chap.  25,  Sec.  7;  Gross  Statute,  1869,  Chap.  25,  Sec.  27.  * 

The  proof  clearly  shows  the  city,  with  the  consent  of  the 
owner,  entered  into  possession  of  the  strip  in  1864,  and  that 
it  then  in  fact  became  a  part  of  the  city  and  has  since  so 
remained. 

Power  to  legally  annex  it  existed,  and  the  presumption  is 
that  power  was  properly  exercised  and  the  city  boundaries 
extended  accordingly. 

The  city  could  not,  by  an  ordinance  purporting  to  define 
its  boundary  lines,  disconnect  territory  legally  annexed. 
That  may  only  be  accomplished  by  proceeding  in  compliance 
with  the  statute  providing  for  such  changes. 

Liability  was  alleged  in  other  counts  of  the  declaration 
upon  other  grounds,  and  many  questions  relative  thereto  are 
raised  and  argued  in  the  brief. 

Counsel  for  appellant  concede  a  prima  facie  case  of  neg- 
ligence was  made  out  under  the  count  we  have  considered, 
if  the  crossing  is  in  the  city.  There  was  nothing  offered  to 
rebut  such  prima  facie  liability. 

Reference  to  other  alleged  errors  is  therefore  unnecessary. 

The  judgment  must  be  and  is  affirmed. 
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Mr.  Justice  Boggs  delivered  the  opinion  on  rehearing. 

This  is  aa  appeal  from  a  judgment  rendered  in  favor  of 
the  appellee  for  the  value  of  a  mare  which  was  struck  and 
killed  by  a  train  of  the  appellant  company. 

One  count  in  the  declaration  charged  the  animal  was  in 
the  city  of  Charleston  when  killed  and  that  the  train  was 
running  at  a  higher  rate  of  speed  than  was  lawful  under  an 
ordinance  of  the  city. 

The  only  matter  in  dispute  under  this  count  was  whether 
the  place  where  the  mare  stood  when  she  was  struck  by  the 
engine  is  in  the  limits  of  the  city,  in  all  other  respects  lia- 
bility being  fully  established  by  the  proof. 

She  was  standing  at  the  time  upon  a  crossing  of  one  of 
the  streets  of  the  city  and  the  track  of  the  railroad,  but  the 
appellant  company  contends  the  street  is  located  upon  a 
strip  of  ground  adjoining,  but  outside  the  boundary  line  of 
the  city,  as  established  by  the  charter  under  which  the  city 
is  organized,  and  that  the  strip  has  not  been  legally  annexed 
to  the  city. 

It  was  proven  and  without  contradiction,  the  city  obtained 
possession  of  the  strip  in  question  nearly  thirty  years  ago, 
and  then  made  a  street  upon  it,  and  has  since  then  worked 
and  maintained  the  street  and  devoted  it  to  public  use  as  a 
street,  and  that  it  became  and  was  a  part  of  the  city  in  point 
of  fact. 

The  crossing  in  question  was  within  the  de  facto  limits  of 
the  city,  and  the  regularity  of  its  annexation  can  not  be 
raised  or  determined  in  such  an  action  as  the  one  at  bar, 
but  only  in  a  direct  proceeding. 

Nor  can  the  court  in  a  case  such  as  the  one  at  bar  deter- 
mine whether  or  not  the  city  had  lawfully  exercised  its 
power  to  extend  its  boundaries. 

The  general  statutes  of  the  State  authorize  the  organiza- 
tion of  cities,  towns  and  villages,  and  empower  such  corpo- 
rations to  make  additions  to  their  territory,  and  here  we  find 
a  de  facto  city. 

The  validity  of  its  organization  or  of  the  manner  in  which 
it  extended  its  boundaries  can  not  be  determined  in  such  an 
action,  but  the  conclusive  presumption  obtains  that  the  de 
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facto  city  is  a  city  dejure  and  its  de facto  limits  are  its  limits 
cfo  /«*/•£. 

Corporate  limits,  when,  as  here,  involved,  are  presumed  to 
embrace  all  territory  within  the  actual  limits,  and  over  which 
the  city  exercises  jurisdiction  for  city  purposes  under  claim 
of  right  to  do  so. 

Speaking  upon  the  point  the  Supreme  Court  of  Iowa  in 
the  case  of  The  City  of  Albia  v.  O'Hara,  5  Amer.  &  Eng. 
Corp.  (^ases,  p.  326,  said :  "  We  can  not  try  the  legality  of 
the  proceeding  (to  annex  territory)  in  a  case  like  this.  What- 
ever territory  the  city  maintains  jurisdiction  over  must  be 
regarded,  we  think,  a  de  facto  corporate  territory.  If  the 
right  of  jurisdiction  is  to  be  tested  it  should  be  done  by  a 
proceeding  that  would  be  binding  upon  all,  and  final." 

This  opinion  is  rendered  upon  a  petition  for  a  rehearing. 
The  opinion  upon  which  a  rehearing  was  asked  was  open 
to  the  construction  that  the  presumption  a  city  has  lawful 
right  to  exercise  jurisdiction  within  its  de  facto  limits,  is 
prima  facie  only,  and  a  rehearing  was  asked  in  order  that 
counsel  might  be  heard  to  direct  the  attention  of  the  court 
to  a  special  charter  granted  the  city  of  Charleston  by,  as 
counsel  contend,  a  "  public  act "  of  the  General  Assembly, 
certain  clauses  of  which  act  counsel  insist  operate  to  over- 
come such  prima  facie  presumption. 

We  observe  this  charter  authorizes  the  extension  of  the 
corporate  limits  under  certain  circumstances,  and  the  con- 
clusive presumption  arises  i$  extended  its  limits  in  accord- 
ance with  such  provisions  or  under  the  provisions  of  the 
general  statutes  of  the  State  authorizing  the  annexation  of 
territory  by  any  incorporated  city,  town  or  village,  whether 
incorporated  under  the  general  law  or  by  a  special  statute. 

Entertaining  the  views  as  expressed  in  this  opinion ,  that 
the  validity  of  the  act  of  the  city  in  extending  its  de  facto 
limits  can  not  be  raised  or  determined  in  this  proceeding, 
we  have  denied  the  motion  for  a  rehearing,  and  in  order 
that  no  misapprehension  may  exist  as  to  our  judgment  of 
the  rule  of  law  involved,  have  caused  this  opinion  to  be  sub- 
stituted for  the  former  opinion  in  the  case.  Judgment 
affirmed. 
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Edward  T.  Noonan  v.  Spoor  Mackey  &  Co. 

1.  Evidence — Business  Methods — Book  Entries. — A  person  must 
adopt  such  methods  in  his  business  as  will  enable  him  to  prove  his  just 
demands  by  the  rule  under  which  book  entries,  in  the  course  of  business, 
are  evidence. 

Assumpsit,  for  work,  labor  and  services.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  12,  1895. 

Victor  Elting  and  Edward  T.  Noonan,  attorneys  for 
appellant;  James  S.  Harlan,  of  counsel. 

Lawrence  P.  Conover,  attorney  for  appellee. 

Mr,  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  appellant  engaged  the  appellee  to  do  work  and  fur- 
nish materials  in  repairing  and  decorating  a  dwelling  house. 
The  proof  of  the  amount  of  work  and  materials  is  the  testi- 
mony of  a  witness  that  he  was  the  foreman  of  the  men  who 
worked  on  the  job,  and  went  in  the  mornings  and  afternoons 
— perhaps  not  every  day — to  see  in  the  morning  if  the  men 
were  at  work,  and  in  the  afternoon  to  see  what  they  had 
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done,  and  then  made  up  the  account  of  their  work  from 
time  sheets  furnished  by  the  men  themselves  on  the  mornings 
of  the  days  when  they  were  paid — how  often  that  was  done 
does  not  appear — and  from  a  memorandum  which  he  made 
of  materials  sent  by  an  expressman,  and  which  he  saw, 
but  did  not  check  off,  at  the  house,  of  which,  if  any  had  not 
baen  delivered  there,  he  would  have  known  from  the  men. 
Now,  whatever  may  be  said  of  the  sufficiency  of  this  testi- 
mony as  to  the  materials,  it  is  not  sufficient  as  to  the  work; 
the  charge  for  which  is  a  little  over  four  hundred  dollars. 

There  was  testimony  from  the  appellant,  that  the  men 
did  not  work  diligently  and  for  that  reason  he  ^topped  them, 
and  that  the  cost  of  all  necessary  work  and  materials  for  the 
whole  job  should  be  much  less  that  the  demand  of  the 
appellee. 

The  knowledge  of  the  witness  of  the  amount  of  work  was 
not  such  as  made  his  testimony  proof  of  it.  Curran  v.  Pull- 
man P.  C.  Co.,  27  111.  App.  572. 

The  source  of  his  knowledge  being  the  time  sheets,  the 
time  sheets  would  have  been — if  accompanied  by  proof  that 
the  men  worked  on  the  job — just  as  good  as  his  testimony. 

If  it  be  said  that  such  testimony  was  the  best  evidence 
the  appellee  could  offer,  then  the  remarks  of  the  Supreme 
Court  in  Oldenshaw  v.  Knowles,  101  111.  117,  are,  by  par- 
allel, applicable.  The  appellee  must  adopt  such  methods  in 
its  business  as  will  enable  it  to  prove  its  just  demands. 

The  method  here  adopted  falls  far  short  of  that  sanctioned 
— when  aided  by  evidence  tending  to  show  acquiescence  by 
the  other  party — in  Chisholm  v.  Beaman  Mch.  Co.,  57  111. 
App.  344.  It  does  not  come  within  the  reason  of  the  rule 
upon  which  entries  in  the  course  of  business  are  evidence. 
See  1  Taylor's  Evidence,  612. 

The  motion  to  exclude  this  testimony  as  to  the  amount 
of  the  work  should  have  been  sustained,  and  not  having 
been  sustained,  a  new  trial  should  have  been  granted  on  the 
motion  of  the  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 
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70  179  Roland  A.  Crandall  v.  Henry  M.  Birge  et  al. 

1 .  Attachment  in  Aid— -Judgments  Against  Garnishees  Before  Issues 
Disposed  of,  are  Irregular.— Where  an  affidavit  for  an  attachment  in 
aid  is  traversed  by  a  plea  in  denial,  the  defendant  is  entitled  to  a  trial 
upon  the  issue  so  formed,  and  a  judgment  taken  against  persons  sum- 
moned as  garnishees  before  the  issue  is  disposed  of,  is  irregular. 

2.  Same — When  Defendant  Eequired  to  Plead. — A  defendant  is  not 
required  to  plead  to  the  affidavit  for  an  attachment  in  aid,  until  a  term 
of  the  court  commencing  not  less  than  ten  days  after  the  attachment 
is  sued  out. 

Attachment  in  Aid. — Garnishee  proceedings.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  re- 
manded.   Opinion  filed  December  12,  1895. 

Weiglby  &  Eastman,  attorneys  for  appellant. 

Cratty,  MacLaren,  Jarvis  &  Cleveland,  attorneys  for 
appellees. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  June  term,  1894,  of  the  Circuit  Court,  began  on  the 
18th,  and  to  that  term  the  appellant  was  summoned,  and  a 
declaration  filed,  ten  days  before  the  term,  so  that  his  plea 
was  due  at  that  term,  and  as  he  did  not  plead,  judgment 
was  property  taken  against  him  by  default,  on  the  20th. 
Of  all  this  there  is  no  complaint. 

On  the  16th,  the  appellees  filed  an  affidavit  for  an  attach- 
ment in  aid,  and  an  attachment  writ  was  issued  and  served 
on  that  day  upon  several  garnishees,  of  whom  Susan  Dugas 
was  not  one,  though  she  afterward  answered  interrogatories 
addressed  generally  "  to  the  garnishees  summoned,"  on 
which  answer  judgment  against  her  was  entered. 

On  the  28th  of  June,  long  before  Susan  Dugas  answered, 
the  appellant  filed  a  plea  denying  the  affidavit,  upon  which 
no  issue  was  taken,  nor  was  it  otherwise  disposed  of,  unless 
by  operation  of  law,  as  the  appellees  contend: 

It  is  part  of  the  loose  practice  of  this  State  that  a  party  in 
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court  must  watch  the  proceedings  and  take  notice  of  all  that 
is  going  in  his  case,  and  therefore  that  no  notice  of  an  attach- 
ment in  aid  need  be  given  to  him.  Bailey  v.  Valley  Nat. 
Bk.,  127  111.  332. 

There  is  neither  statute  nor  decision  which  determines 
when  a  defendant  shall  plead  to  an  attachment  in  aid.  In 
the  nature  of  things  he  may  plead.  The  statute  says  that 
such  proceedings  shall  "  be  as  are  required  or  permitted  in 
original  attachment,  as  near  as  may  be."  Sec.  31,  Ch.  11, 
Attachments. 

In  original  attachments  the  practice  and  pleadings  "  shall 
conform,  as  near  as  may  be,  to  the  practice  and  pleadings  in 
other  suits  at  law." .  Sec.  26.  By  section  27,  the  defendant 
may,  by  plea,  traverse  the  facts  stated  in  the  affidavit.  By 
the  practice  act — as  the  result  of  several  provisions  too  long 
to  quote,  but  well  understood  by  the  profession — the  defend- 
ant need  not  plead  in  ordinary  actions,  until  a  term  at  which 
he  has  been  served,  and  a  declaration  filed,  not  less  than  ten 
days  before  the  beginning  of  the  term. 

Now,  "  as  near  as  may  be  "  to  that  practice  gives  the  de- 
fendant in  an  original  attachment  time  to  plead  to  the  affi- 
davit until  a  term  beginning  not  less  than  ten  days  after  he 
is  served  with  the  attachment;  and  "  as  near  as  mav  be  "  to 
that  practice  is  that  the  defendant  shall  not  be  required  to 
plead  to  the  affidavit  for  an  attachment  in  aid  until  a  term 
beginning  not  less  than  ten  days  after  the  attachment  in  aid 
— which  need  not  be  served  upon  him,  was  sued  out.  The 
plea  here  was  before  such  a  term  had  begun — was  therefore 
in  time — the  appellant  was  entitled  to  a  trial  upon  it,  and 
had  the  issue  tendered  by  it  been  found  for  the  appellant, 
the  garnishees  would  have  been* discharged. 

The  judgment  taken  against  Susan  Dugas  was  irregular 
and  wrongs  the  appellant;  it  is  therefore  reversed  and  the 
cause  remanded. 

These  views  are  consistent  with  the  course  pursued  in 
Schulenberg  v.  Farwell,  84  111.  400,  and  with  what  is  there 
said  by  the  Supreme  Court,  until  they  reach  the  topic  of 
discontinuance  or  abandonment — a  question  not  in  that  case 
nor  in  this. 
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In  Kutledge  v.  Stribling,  26  111.  App.  354,  it  does  not 
appear  that  the  attention  of  the  court  was  called  to  the  time 
at  which  the  affidavit  was  filed,  or  when  a  plea  thereto  was 
due,  but  only  to  the  question  whether  the  writ  in  aid  should 
have  been  served  upon  the  defendant.  Reversed  and  re- 
manded. 


George  Petry  v.  Peter  Schillo. 

1.  Malicious  Prosecution—  Want  of  Probable  Cause.— The  want 
of  probable  cause  is  an  element  in  malicious  prosecution,  without  proof 
of  which  the  plaintiff  can  not  recover. 

Trespass  on  the  Case. — Malicious  prosecution.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  pre- 
siding. Heard  in  this  court  at  the  October  term,  1895.  Reversed  and 
remanded.    Opinion  filed  December  12,  1895. 

Allan  0.  Story  and  Fred  W.  Story,  attorneys  for  appel- 
lant. 

Mr.  Presiding  Justice  Gary  delivered  thb  opinion  of 
the  Court. 

The  appellee  sued  the  appellant  for  a  malicious  prosecu- 
tion, but  put  in.no  evidence  of  a  want  of  probable  cause, 
being  in  that  respect  like  Skala  v.  Rus,  60  111.  App.  479, 
and  like  that  case,  so  in  this,  the  judgment  is  reversed  and 
the  cause  remanded* 
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Fred  Gottschalk  y.  Fred  Lembke. 

1.  Practice — CaU  of  the  Docket — Improper  Dismissal  of  an  Appeal. 
— A  published  notice  that  a  general  call  of  cases  would  be  begun  on  a 
certain  day,  and  when  caUed  a  case  might  be  stricken  from  the  docket 
or  dismissed  for  want  of  prosecution,  is  no  authority  for  dismissing  the 
appeal  in  a  case  upon  the  docket  on  appeal  from  a  justice  of  the  peace. 
Under  it  the  case,  not  the  appeal,  might  be  dismissed. 
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In  E quit y. — Bill  for  an  injunction  to  set  aside  an  order  dismissing 
an  appeal.  Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Hobton,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1895.  Reversed  and  remanded.  Opinion  filed  December  12, 
1895. 

George  F.  Ort,  attorney  for  appellant. 

W.  P.  Thornton  and  John  W.  Eiohey,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  op 
the  Court. 

This  is  another  instance  of  intolerable  hardship  resulting 
from  the  practice  which  we  deprecated  in  Chicago  Title  & 
Trust  Co.  v.  Chicago  &  Nor.  Pac.,  58  111.  App.  388. 

The  bill  filed  by  the  appellant,  with  the  amendment 
thereto,  presents  this  case  in  substance,  though  perhaps  not 
with  technical  accuracy. 

The  appellant  owed  the  appellee  nothing;  yet  the  appel- 
lee obtained  a  judgment  for  $200  against  the  appellant  be- 
fore a  justice.  The  appellant  appealed  to  the  Circuit  Court, 
and  the  appeal  was  there  pending.  On  the  22d  day  of  May, 
1894,  the  Circuit  Court,  without  any  motion  or  appearance 
by  anybody,  dismissed  the  appeal  and  awarded  a,  procedendo, 
acting  under  a  notice  published  for  several  days  in  the  law 
bulletin,  that  May  21,  1894,  a  general  call  of  cases  up  to  a 
high  number — the  appeal  of  the  appellant  being  of  a  lower 
number — would  be  begun,  and  when  called,  a  case  might  be 
stricken  from  the  docket  or  dismissed  for  want  of  prosecu- 
tion. Doubtless,  the  published  notice  was  in  pursuance  of 
some  previous  order  of  court  entered  of  record,  but  not 
shown  by  appellant's  bill. 

The  appellant  had  no  notice  that  his  appeal  had  been 
dismissed,  until  the  court  had  lost  jurisdiction  to  reinstate  it. 

On  general  demurrer  the  bill  was  dismissed  for  want  of 
equity. 

We  shall  not  go  into  detail  as  to  the  special  averments  of 
the  bill  and  amendment.  If  there  be  any  want  of  precision 
in  any  of  them,  the  appellant  should  be  permitted  to  amend 
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when  informed  that  such  want  of  precision  is  the  ground  of 
the  adverse  action  of  the  court. 

It  is  quite  evident  on  this  record  that  the  bill  was  dis- 
missed on  the  theory  that  the  appellant  was  negligent  either 
in  not  attending  upon  the  general  call,  or  in  not  moving  for 
a  reinstatement  of  his  appeal  while  the  court  retained  juris- 
diction. But  the  appellant  had  no  notice  in  fact  of  the  pro- 
posed general  call,  or  that  one  had  been  made,  or  of  any 
action  affecting  his  appeal,  until  too  late  for  the  Circuit 
Court  to  help  him.  The  published  notice  was  no  authority 
for  dismissing  the  appeal.  Under  it  the  case — not  the  ap- 
peal— might  be  dismissed. 

The  recital  in  the  record  that  the  case  was  called  for  trial 
does  not  bind  the  appellant  if  the  whole  records  of  the  court 
show  that  recital  to  be  untrue.  Chapman  v.  Ilurd,  67  111. 
234;  Edwards  v.  Same,  3  111.  App.  168. 

The  principle  of  Cooper  v.  Tyler,  46  111.  462,  applies  to  this 
case.  The  case  of  the  appellant  is  a  much  better  one  than 
those  in  which  the  Supreme  Court  of  Connecticut  granted 
relief  in  Seymour  v.  Miller,  32  Conn.  402,  and  the  case 
there  cited. 

The  decree  is  reversed  and  the  cause  remanded. 


Thomas  C.  Fetrow  v.  Cassie  R.  Krause  et  al. 

• 

1.  Loco  Parentis — Claims  for  Support  and  Services. — Where  the  re- 
lationship of  loco  parentis  exists,  no  claim  for  support  on  the  one  hand, 
or  for  services  on  the  other,  is  permitted,  no  express  agreement  being 
shown  and  none  arising  by  implication  from  the  conduct  or  situation  of 
the  parties. 

2.  Legacies — Effect  of,  to  Creditors. — Where  a  legacy  is  given  to  a 
creditor,  and  the  legacy  is  equal  to  or  greater  in  amount  than  the  exist- 
ing debt,  and  is  of  the  same  nature  with  the  debt,  where  it  is  certain  and 
not  contingent,  and  no  particular  motive  is  assigned  for  the  gift,  the 
legacy  will  be  deemed  a  satisfaction  of  the  debt;  and  there  is  no  differ- 
ence whether  the  debt  is  due  to  a  stranger  or  to  a  child. 

8.  Same — Exceptions  to  the  Rule. — The  rule  stated  will  not  be  allowed 
to  prevail  where  the  legacy  is  less  in  amount  than  the  debt,  even  as  a 
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satisfaction  pro  tanto;  nor  where  there  is  a  difference  in  the  times  of 
payment  of  the  debt  and  of  the  legacy;  nor  where  they  are  of  a  different 
nature  as  to  the  subject-matter  or  as  to  the  interest  therein,  nor  where 
there  is  an  express  direction  in  the  will  for  the  payment  of  the  debt. 

Bill  for  an  Accounting'.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  12, 1895. 

Heckman  &  Elsdon,  attorneys  for  appellant;  John  S. 
Huey,  of  counsel. 

G.  Frank  White,  attorney  for  appellees. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

By  his  bill  in  equity  the  appellant  sought  an  accounting 
from  the  estate  of  his  grandfather,  Jacob  Fetrow,  deceased, 
for  certain  moneys  and  property  left  him  by  the  last  will  of 
his  father,  Cyrus  J.  Fetrow,  deceased. 

Cassie  It.  Krause,  the  appellee,  was  the  widow  of  the  said 
Jacob  Fetrow,  and  residuary  legatee  and  devisee  under  his 
last  will. 

It  is  said  in  the  brief  for  appellant,  and  is  seemingly  ac- 
quiesced in  by  appellee,  that  the  following  facts  are  admit- 
ted by  all  parties,  to  wit : 

u  1.  Cyrus  J.  Fetrow  executed  his  last  will  and  testament 
March  26,  1874,  and  died  three  days  thereafter,  making  his 
father,  Jacob  Fetrow,  his  executor,  leaving  to  Jacob  Fet- 
row two  hundred  and  fifty  dollars  ($250);  to  Susan  E.  Fet- 
row, his  widow,  twelve  hundred  dollars  ($1,200);  and  the 
remainder  of  his  estate  to  his  son,  Thomas  C.  Fetrow,  the 
complainant  herein;  but  provided  in  his  will  that  Jacob 
should  have  charge  of  the  same  until  Tom  should  become 
twenty-one  years  of  age,  using  it  as  he  might  think  best  so 
as  to  increase  it  as  much  as  possible,  the  whole  to  become 
the  property  of  Tom  when  he  should  arrive  at  twenty-one 
years  of  age. 

2.    Under  the  authority  given  him  in  said  will,  Jacob 
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Fetrow,  although  he  never  probated  the  will,  received  from 
various  sources  moneys  belonging  to  Cyrus  J.  Fetrow's  es* 
tate  aggregating  $3,420.95,  of  which  amount  he  was  entitled 
to  retain  for  himself  $250,  leaving  a  balance  of  $3,170.95. 

3.  Cyrus  J.  Fetrow  and  wife  conveyed  to  Jacob  Fetrow, 
by  warranty  deed  bearing  the  same  date  as  Cyrus'  will, 
eighty  acres  of  land  in  Iowa. 

4.  Jacob  Fetrow  executed  his  last  will  and  testament, 
bearing  date  the  14th  of  October,  1889,  and  died  the  19th 
day  of  January,  1891,  in  and  by  which  said  last  will  and 
testament  he  provided : 

1st.     That  his  debts  be  fully  paid. 

2d.  That  complainant,  Thomas  C.  Fetrow,  his  grandson, 
should  receive  under  said  will  $2,000  in  money,  and  real 
estate  consisting  ot  ten  lots  in  Irving  Park,  Cook  county, 
Illinois. 

3d.  That  the  mayor  of  Princeton,  Illinois,  should  receive 
$500  in  trust,  and, 

4th.  That  all  the  residue  and  remainder  of  his  estate 
should  go  to  his  widow,  Cassie  E.  Fetrow,  whom  he  mar- 
ried in  1885. 

This  will  was  probated  the  27th  day  of  January,  1891, 
and  makes  no  illusion  in  any  manner  to  the  funds  that  had 
been  received  by  him  as  executor  of  Cyrus  J.  Fetrow's 
will. 

5.  Jacob  Fetrow  retained  his  son  Cyrus'  will  in  his 
possession,  from  the  time  of  Cyrus'  death  in  1874  until  his 
death  in  1891,  and  Cassie  R.  Fetrow,  executrix  of  the  will 
of  Jacob  Fetrow,  found  Cyrus'  will,  unprobated,  among  the 
private  papers  of  Jacob  Fetrow  after  his  death,  and  de- 
livered the  same  to  John  S.  Huey,  guardian  of  Thomas  C. 
Fetrow. 

6.  Jacob  Fetrow  at  no  time  rendered  any  account,  in 
his  official  or  representative  capacity  as  executor  or  trustee 
or  guardian,  of  the  moneys  or  property  which  came  into 
his  hands  under  his  son  Cyrus'  will. 

7.  Jacob  Fetrow  sold  the  Iowa  land  in  1885,  which 
Cyrus  conveyed  to  him  three  days  before  his  death,  but 
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neither  he  nor  his  estate  has  accounted  to  Tom  for  either 
the  rents  or  the  proceeds  of  sale  derived  from  this  land, 
although  Jacob  Fetrow  charged  the  taxes  on  this  land  to 
Tom. 

8.  Thomas  0.  Fetrow,  the  complainant,  is  the  only 
child  of  Cyrus,  and  Cyrus  was  the  only  child  of  Jacob 
Fetrow. 

9.  Cassie  R.  Krause,  the  residuary  legatee  and  devisee 
under  Jacob  Fetrow's  will,  has  received  from  Jacob's  estate 
$10,000  cash  from  the  sale  of  real  estate  which  was  devised 
to  her  under  said  will,  and  about  $9,000  cash  bequeathed  to 
her  under  said  will,  and  holds  the  title,  under  said  will,  to  a 
considerable  portion  of  real  estate  devised  to  her,  besides 
various  notes  and  accounts  which  came  to  her  under  said 
will,  while  Tom  has  received  the  $2,000  bequeathed  to  him, 
and  the  ten  Irving  Park  lots." 

It  was  proved  in  the  case  that  the  Irving  Park  lots  de-  * 
vised  to  appellant  by  his  grandfather,  cost  Jacob  Fetrow 
$2,400  in  February,  1881,  and,  at  the  time  of  Jacob  Fetrow's 
death,  were  worth  $10,300,  or  thereabouts. 

Appellant,  therefore,  received  under  the  will  of  his  grand- 
father, Jacob  Fetrow,  the  cash  legacy  of  $2,000,  and  the 
devise  of  lots  worth  about  $10,000. 

The  entire  estate  left  by  Jacob  Fetrow  was  worth 
$30,000,  or,  perhaps,  a  little  more. 

After  the  death  of  appellant's  father,  in  March,  1874,  he, 
the  appellant,  then  being  an  infant  about  eight  months  old, 
went  with  his  mother  to  live  with  his  grandfather,  Jacob 
Fetrow,  and  continued  to  live  there  uninterruptedly  until 
the  death  of  his  grandmother,  Jacob  Fetrow's  first  wife,  a 
period  of  about  ten  years. 

The  master,  to  whom  the  cause  was  referred,  found  that 
he  stayed  with  his  grandfather  from  M|irch  29,  1874,  until 
June  8, 1884,  and  again,  some  time  after  that  last  named 
date  and  prior  to  March  21,  1890,  thirty-four  weeks;  and 
from  March  21,  1890,  to  January  19,  1891,  which  was  the 
date  of  his  grandfather's  death,  a  period  of  forty-three 
weeks,  and  charged  him,  in  the  account  he  stated,  with  six 
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dollars  a  week  for  support  by  his  grandfather  during  those 
periods. 

We  state  the  finding  of  the  master  in  such  regard  for  the 
purpose  of  showing  that  the  appellant  did,  in  fact,  spend  by 
far  the  greater  part  of  the  time  with  his  grandfather  after 
his  father's  death,  until  the  grandfather  also  died. 

From  the  master's  report  it  further  appears  that  after 
paying  the  specific  legacies  provided  by  the  will  of  appel- 
lant's father,  and  the  expenses  of  his  funeral  and  last  sick- 
ness, there  remained  in  the  hands  of  Jacob  Fetrow  in  trust 
for  appellant,  the  cash  sum  of  $1,808.84,  and  that  Jacob 
Fetrow  received  $800  for  the  Iowa  land  on  June  22, 1885. 
These  two  amounts  comprised  the  entire  estate  of  Cyrus  J. 
Fetrow  which  remained  in  the  hands  of  Jacob  Fetrow  for 
the  benefit  of  appellant. 

The  master  in  his  account  allowed  said  sums  in  favor  of 
appellant,  and  charged  against  them  the  support  of  appel- 
lant at  the  rate  of  six  dollars  a  week  during  the  time  in 
which  he  was  found,  as  aforesaid,  to  have  lived  with  his 
grandfather,  and  two  claims  of  $100  each  paid  by  the  estate 
of  Jacob  Fetrow  for  the  use  of  appellant,  and  some  taxes 
paid  on  the  Iowa  land. 

Allowing  what  was,  perhaps,  proper  interest  both  ways, 
the  master's  conclusion  was  that  the  charges  for  the  support 
of  appellant,  together  with  said  two  claims,  and  the  taxes, 
overbalanced  what  Jacob  Fetrow  received  for  appellant 
from  his  father's  estate  by  the  sum  of  $788.32. 

The  master  also  found  that  the  devise  of  the  Irving  Park 
lots  and  the  legacy  of  $2,000  made  by  the  last  will  of  Jacob 
Fetrow  to  appellant,  operated  as  a  satisfaction  of  the  debt 
or  liability  Jacob  Fetrow  was  under  to  the  appellant,  grow- 
ing out  of  his  trust  relationship  to  appellant  under  the  will 
of  the  latter's  father,  independently  of  the  fact  that,  accord- 
ing to  his  account,  the  appellant  had  been  overpaid  in  other 
ways. 

The  decree  of  the  Circuit  Court  approved  the  master's 
report  in  all  respects,  and  dismissed  appellant's  bill  for  want 
of  equity. 
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The  case  here,  it  will  be  observed,  must  depend  upon  the 
decision  of  two  principal  questions  of  law: 

First.  Can  the  claim  for  the  support  of  appellant,  while 
he  lived  with  his  grandfather,  be  set  off  against  moneys 
which  the  grandfather  held  in  trust  for  appellant  under  the 
will  of  his  father? 

Second.  Was  the  legacy  of  $2,000  in  money  and  the 
devise  of  the  Irving  Park  lots,  made  by  the  will  of  Jacob 
Fetrow  to  appellant,  a  legal  satisfaction  of  what  was  owing 
from  the  former  to  the  latter  under  the  trust  created  by  the 
will  of  appellant's  father  ? 

It  is  either  conceded  or  established  that  appellant  was  the 
only  child  of  his  father,  who  was,  likewise,  the  only  child  of 
Jacob  Fetrow,  and  that  therefore  appellant  was  the  only 
lineal  descendant  of  said  Jacob  Fetrow;  and  that  notwith- 
standing his  mother  remarried  when  he  was  about  five 
years  old  and  removed  to  Iowa,  he  remained  with  his  grand- 
father until  he  was  about  eleven  years  old,  and  up  to  the 
time  of  the  death  of  his  grandmother,  Jacob  Fetrow's  first 
wife,  in  1884;  that  thereafter  he  spent  part  of  the  time  prior 
to  Jacob  Fetrow's  death  with  his  mother  and  part  with  his 
grandfather. 

It  was  proved  that  Jacob  Fetrow  always  expressed  great 
interest  in  appellant,  as  his  only  ^grandchild,  and  that  he 
wanted  to  keep  him  with  him  even  after  the  remarriage  of 
appellant's  mother.  Taking  into  consideration  the  rela- 
tionship and  all  the  conduct  of  Jacob  Fetrow  toward  appel- 
lant, first  taking  him  to  his  home  when  a  baby,  and  there 
providing  him  with  support  and  education,  and  the  evi- 
dences of  affection,  for  ten  years  uninterruptedly,  and  then 
again  having  him  at  his  home  for  long  periods  after  his 
mother's  remarriage,  but  before  her  death,  and  also  after 
her  death,  the  inference  is  well  nigh  conclusive  that  Jacob 
Fetrow's  intention  was  to  stand  in  loco  parentis  to  appel- 
lant, and  that  he  did  so  stand.  Under  such  circumstances 
no  charge  by  Jacob  Fetrow's  estate  for  the  support  of  appel- 
lant ought  to  or  can  be  sustained.  Where  the  relationship 
of  loco  parentis  exists,  no  claim  for  support  on  the  one  hand, 
or  for  services  on  the  other,  is  permitted,  no  express  agree- 


244     v      Appellate  Courts  of  Illinois. 

Vol.  61.]  Fetrow  v.  Krause. 

ment  being  shown,  and  none  arising  by  implication  from  the 
conduct  or  situation  of  the  parties.  Capek  v.  Kropik,  129 
111.  509;  Mowbry  v.  Mowbry,  04  111.  383;  Brusjh  v.  Blanch- 
ard,  18  111.  46;  Miller  v.  Miller,  16  111.  296,  Williams  v. 
Hutchinson,  3  Comstock  312;  Guild  v.  Guild,  15  Pick.  129; 
Thorp  v.  Bateman,  37  Mich.  6S;  Hudson  v.  Lutz,  5  Jones 
(N.  C.)  217;  Dodson  v.  McAdams,  96  N.  C.  149;  Murdock 
v.  Murdock,  7  Cal.  511. 

See,  also,  McClory  v.  Lancaster.  44  111  App.  212. 

It  does  appear,  however,  by  the  same  memorandum  book, 
found  among  Jacob  Fetrow's  private  papers  and  kept  in  his 
handwriting,  by  which  the  amount  of  money  received  by 
Jacob  Fetrow  from  the  estate  of  appellant's  father  was 
established,  that  Jacob  Fetrow  had  charged  against  that 
fund  the  taxes  paid  upon  the  Iowa  land,  and  also  cash  ad- 
vanced to  and  for  appellant  commencing  in  the  month  of 
May,  1874,  and  ending  in  August,  1889,  aggregating  nearly 
$600.  Of  that  sum,  the  master  in  his  account  allowed  the 
amount  of  $37.17  paid  for  taxes,  but  made  no  mention  of 
the  other  items.'  It  was  probably  the  master's  theory  that 
all  such  cash  advances,  except  taxes,  should  be  included  in 
the  sum  of  six  dollars  per  week  allowed  by  him  under  the 
charge  for  general  support. 

Holding,  however,  that  a  charge  for  general  support  is 
not  sustainable,  the  question  arises,  should  these  specific 
charges  for  cash  advanced  be  allowed. 

We  think  they  should  be.  They  comprised  a  continuation 
in  the  same  book  and  in  Jacob  Fetrow's  handwriting,  of  the 
account  off ered  in  evidence  by  appellant,  and  relied  upon  by 
appellant  to  prove  his  claim  against  the  estate,  and  were 
offered  in  evidence  in  behalf  of  the  estate.  If  the  account 
were  good  for  one  purpose,  it  was  good  for  all  that  it 
proved,  in  the  absence  of  evidence  disproving  particular 
parts  of  it.  It  may  well  be,  that  while  Jacob  Fetrow  did 
not  intend  to  charge  appellant  for  board  and  care,  he  did 
intend  to  charge  him  for  cash  advanced  to  him.  What  the 
account  shows  should  be  taken  into  account  between  the 
parties,  and  be  allowed  except  as  to  any  items  that  may  be 
disproved. 
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Coming  now  to  the  second  question,  the  general  rule  is, 
that  where  a  legacy  is  given  to  a  creditor — and  the  legacy  is 
equal  to  or  greater  in  amount  than  the  existing  debt,  and  is 
of  the  same  nature  with  the  debt,  where  it  is  certain  and 
not  contingent,  and  where  no  particular  motive  is  assigned 
for  the  gift — the  legacy  will  be  deemed  a  satisfaction  of 
the  debt. 

But  although  this  general  rule  is  well  established  in  equity, 
it  is  said  to  have  so  little  foundation,  either  in  general  rea- 
soning, or  as  a  just  interpretation  of  the  intention  of  the  tes- 
tator, that  slight  circumstances  will  be  taken  hold  of  to 
create  exceptions  to  it;  that  it  will  only  be  applied  in  cases 
which  fall  exactly  within  the  rule,  and  that  its  operation 
will  never  be  enlarged.  Thus,  it  will  not  be  allowed  to  pre- 
vail, where  the  legacy  is  less  in  amount  than  the  debt,  even 
as  a  satisfaction  ^77?  tanto;  nor  where  there  is  a  difference 
in  the  times  of  payment  of  the  debt  and  of  the  legacy;  nor 
where  they  are  of  a  different  nature  as  to  the  subject-matter 
or  as  to  the  interest  therein;  nor  where  there  is  an  ex- 
press direction  in  the  will  for  the  payment  of  debts;  nor  for 
numerous  other  causes  not  pertinent  to  this  case. 

And  there  is  no  difference  whether  the  debt  is  due  to  a 
stranger  or  to  a  child.  Story's  Equity  Juris.,  Sees.  1119 
and  1122;  1  Pomeroy's  Eq.  Juris.,  Sees.  527  to  539;  2  Eed- 
field  on  Wills,  186  to  193;  2  Beach  on  Mod.  Eq.  Juris.,  Sec, 
1053. 

In  our  opinion  this  case  falls  within  each  one  of  the  above 
stated  exceptions.  The  legacy  of  $2,000  was  less  than  the 
debt.  The  debt  was  not  payable  until  appellant  arrived  at 
twenty-one  years  of  age;  the  legacy  was  payable  upon  the 
death  of  the  testator,  several  years  before  the  event  of  appel- 
lant attaining  majority.  The  debt  was  not  due  by  Jacob 
Fetrow  in  his  own  personal  right,  but  as  the  executor  or  rep- 
resentative of  appellant's  father's  estate,  and  the  legacy  was 
purely  personal  as  to  both  testator  and  legatee;  and  there 
was  an  express  direction  in  the  will  of  Jacob  Fetrow  to  pay 
his  debts. 

The  case  of  Van  Kiper  v.  Yan  Eiper,  1  Green  (2  N.  J.  Eq.), 
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is  one,  in  many  essentials,  like  this.  That  was  the  case  of  a 
bill  for  an  accounting  against  the  estate  of  a  grandfather 
who  had  administered  upon  the  estate  of  his  son.  The  facts 
were  admitted,  and  the  defense  made  that  the  debt  had  been 
satisfied  by  certain  devises  and  legacies  made  by  the  grand- 
father to  the  complainants,  who  were  the  children  of  his 
son. 

The  chancellor,  in  his  opinion,  says  what  is  quite  applica- 
ble to  the  case  at  bar : 

"  The  debt  may  also  be  considered  in  this  case,  in  a  meas- 
ure unliquidated;  he  had  never  settled  his  accounts  as  ad- 
ministrator. They  are  all  open  to  this  day.  *  *  *  This 
case  is,  in  my  judgment,  made  stronger  from  the  fact  that 
the  debt  due  by  the  testator  was  not  in  his  own  personal 
right,  but  as  the  representative  of  another  man's  estate. 
From  all  these  circumstances  it  would  be  going  too  far,  and 
pressing  the  rule  beyond  its  proper  limits,  to  consider  the 
provisions  made  in  this  will  in  the  light  of  a  satisfaction  to 
the  complainants." 

The  text  writers  already  cited,  and  numerous  of  the  au- 
thorities collected  by  them,  state  the  doctrine  clearly,  that 
the  devise  of  the  real  estate  to  appellant  can  not  be  regarded 
under  any  circumstances  disclosed  by  the  record  here,  as 
payment  of  any  part  of  the  debt  due  him. 

Considering,  therefore,  the  nature  of  the  debt  itself,  as 
was  done  in  the  Van  Eiper  case,  supra;  its  different  nature 
from  the  legacy;  its  time  of  payment;  its  amount,  computed 
by  the  rules  applicable  in  such  cases,  as  compared  with  the 
legacy  of  $2,000  made  in  money;  and  the  will  of  Jacob  Fet- 
row providing  that  all  his  debts  should  be  paid;  and  all  the 
evidence  shown  upon  this  record,  our  conclusion  is  that 
it  was  the  intention  of  Jacob  Fetrow  to  make  the  appellant, 
his  grandson  and  only  lineal  descendant,  the  object  of  his 
bounty  to  the  extent  of  the  legacy  and  devise  to  him. 

The  decree  of  the  Circuit  Court  will  therefore  be  reversed 
and  the  cause  remanded,  with  directions  to  that  court  to 
enter  a  decree  in  favor  of  the  appellant  for  the  amount  that 
may  be  due  him  upon  a  computation  which  shall  alloAv  him 
the  sum  of  $1,808.84,  with  interest  thereon  compounded  an- 
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nually  from  March  29,  1874,  and  the  further  sum  of  $800, 
received  June  22,  1885,  by  Jacob  Fetrow  for  the  Iowa  land, 
with  interest  likewise  compounded  annually  from  said  last 
named  date;  and  charging  appellant  in  said  computation 
with  all  charges  shown  upon  said  memorandum  book,  except 
in  so  far  as  any  items  thereon  appearing,  whether  for  taxes 
paid,  or  otherwise,  may  have  been  disproved  (if  any),  and 
with  the  two  claims  of  $100  each  paid  for  appellant  by  the 
estate  of  Jacob  Fetrow  to  Craddick  and  Ireland,  on  Novem- 
ber 12, 1891,  compounding  interest  annually  on  each  of  said 
items  so  to  be  charged  against  appellant,  from  their  respect- 
ive times  of  payment.  Interest  to  be  computed  on  all  sums 
paid  prior  to  July  1,  1891,  at  the  rate  of  six  per  cent  per 
annum  to  that  date,  and  thereafter  at  the  rate  of  five  per 
cent  per  annum,  and  on  all  sums  paid  subsequent  to  that 
date  at  the  rate  of  five  per  cent  per  annum.  Reversed  and 
remanded  with  directions. 

Mr.  Justice  Waterman  dissents. 


City  of  Chicago  v.  Thomas  P.  Brennan  et  al. 

1.  Evidence — Damage  to  Adjacent  Lots  Inadmissible, — Upon  the 
trial  of  an  action  in  case  fbr  damages  alleged  to  have  been  occasioned  to 
the  plaintiff's  property  by  the  construction  of  a  viaduct,  it  is  error  to 
admit  evidence  of  damage  to  lots  lying  adjacent  to  the  lots  in  question. 

2.  Instructions— Do  Not  Cure  the  Effect  of  Improper  Evidence.— 
The  admission  of  improper  evidence  in  this  case  is  not  cured  by  instruc- 
tions given  with  a  view  of  counteracting  its  effect. 

3.  Placita — Necessary  to  Sustain  the  Judgment. — Where  the  record 
contains  nothing  to  show  that  there  was  a  proper  organization  of  a  court 
by  which  a  lawful  judgment  could  be  rendered,  the  judgment  will  be 
reversed. 

Trespass  on  the  Case,  for  damages  caused  by  the  erection  of  a  via- 
duct. Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Abner 
Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1895. 
Reversed  and  remanded.    Opinion  filed  December  12,  1895. 

William  G.  Beale,  corporation  counsel,  Frank  Hamlin 
and  Byron  Boydbn,  attorneys  for  appellant. 
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Kich  &  Stone,  attorneys  for  appellees. 

Mb.  Justice  Shepard  delivered  the  opinion  of  the  Court* 

This  is  an  appeal  from  a  judgment  for  $3,000,  recovered 
by  appellees  in  an  action  in  case  for  damages,  alleged  to  have 
been  occasioned  to  appellees'  property  by  the  construction 
of  the  Ogden  avenue  bridge,  viaduct  and  approach,  by  the 
appellant,  the  city  of  Chicago. 

The  three  lots  in  question  were  unimproved  and  fronted 
upon  Ogden  avenue.  The  viaduct  was  constructed  150  feet 
in  width  in  front  of  the  lots,  the  full  width  of  the  street 
from  building  line  to  building  line;  and  the  gist  of  the  action 
was  the  cutting  off  of  access  to  the  lots  by  way  of  Ogden 
avenue.  It  was  admitted  that  the  elevation  of  the  viaduct 
in  front  of  the  lots  was  five  feet  six  inches  at  the  lowest 
point,  and  nine  feet  six  inches  at  the  highest.  The  wall  was 
of  stone. 

On  the  trial  one  Bowes,  a  witness  for  appellees,  was  per- 
mitted, over  the  objection  of  appellant,  to  testify  concern- 
ing two  lots  lying  immediately  adjacent  to  the  lots  in  ques- 
tion, as  follows : 

"  Q.  Now,  the  question  Mr.  Bowes,  is  this :  What  did 
you  learn  about  the  property  (I  am  speaking  now  of  these 
two  lots),  from  those  that  you  attempted  to  sell  the  prop- 
erty to  in  1892,  or  whatever  the  year  was  after  the  viaduct 
was  constructed  ? 

"  (Counsel  for  the  appellant  objects  on  the  ground  that 
the  evidence  is  not  about  the  property  in  question,  and  on 
the  ground  that  it  is  an  attempt  to  show  transactions  and 
conversations  between  third  parties,  not  parties  to  this  suit, 
and  is  incompetent,  immaterial  find  irrelevant;  objection 
overruled;  exception  by  counsel  for  defendant.) 

"  A.  Some  of  them  came  back  to  my  office  and  others 
didn't.  I  don't  know  whether  they  were  angry  because  I 
sent  them  or  not,  but  those  that  came  back,  some  of  them, 
wanted  to  know  what  I  sent  them  to  look  at  such  a  piece  of 
property  as  that  for,  right  on  the  viaduct.  Others  said  they 
wouldn't  buy  that  property  on  account  of  its  being  by  the 
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viaduct,  but  if  the  viaduct  was  not  there  they  would  pur- 
chase it. 

"  Q.  Then,  in  your  experience,  you  found  that  the  via- 
duct interfered  with  selling  that  property  ? 

"  A.  I  would  have  purchased  it  myself  if  the  viaduct  had 
not  been  there." 

No  argument  and  no  citation  of  authorities  will  be  made 
in  support  of  the  plain  proposition  that  the  admission  of  that 
evidence  was  error;  and  that  it  was  prejudicial  error  must 
be  apparent. 

It  is  argued  that  the  error  was  removed  by  the  following 
instruction  to  the  jury  when  the  cause  was  submitted  to 
them: 

"3.  The  court  instructs  the  jury  that  the  statements 
made  by  persons  to  the  witnesses  that  have  testified  in  this 
case,  as  to  the  reasons  why  said  persons  didn't  purchase  any 
portion  of  the  property  in  the  vicinity  of  the  Ogden  avenue 
viaduct,  should  be  disregarded." 

It  was  impossible  to  do  away  with  the  effect  of  the  evi- 
dence by  an  instruction  of  that  kind,  at  that  late  stage  of 
the  trial,  and  we  will  not  sanction  so  plain  a  violation  of  the 
rudimentary  rules  of  evidence  by  so  holding. 

There  is  still  another  reason  why  the  judgment  must  be 
reversed.  The  record  contains  no  placita.  Rich  v.  City  of 
Chicago,  59  111.  286;  Planing  Mill  Company  v.  City  of  Chi- 
cago,  56  111.  304. 

As  said  in  the  last  cited  case : 

"  The  reason  why  the  judgment  is  not  valid,  is  because  it 
does  not  appear  that  there  was  the  proper  organization  of 
a  court  by  which  a  lawful  judgment  could  be  rendered." 

The  defect  is  not  aided  by  anything  that  may  be  in  the 
bill  of  exceptions,  nor  by  any  statement  by  the  clerk  of  the 
court.  Planing  Mill  Co.  v.  City  of  Chicago,  supra;  Swartz- 
baugh  v.  The  People,  85  111.  457. 

It  is  always  matter  of  regret  that  judgments  must  be  re- 
versed for  errors  that  reasonable  care  would  have  so  easily 
obviated.    Reversed  and  remanded. 
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~6i      350  the  Judgment — Where  an  appellant  fails  to  comply  with  rules  of  court 
111      589  respecting  the  making  of  abstracts  of  the  record  the  judgment  of  the 
court  below  will  be  affirmed. 

Bill  to  Foreclose  Chattel  Mortgages.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12,  1895. 

James  E.  Purnell  and  Henry  J.  Reeziger,  attorneys  for 
appellant. 

Edward  Owings  Towns  and  Richard  H.  Towne,  attorneys 
for  appellee;  Mason  Brothers,  of  counsel. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  cause  seems  to  be  an  important  one,  involving,  as 
appears  by  the  master's  report,  more  than  $10,000,  found  by 
him  to  be  due  to  appellant  on  notes  secured  by  certain 
chattel  mortgages.  The  master  recommended  that  a 
decree  of  sale  of  the  mortgaged  chattels,  to  satisfy  said 
indebtedness,  be  entered,  but  the  court  disapproved  of  the 
report,  and  dismissed  the  bill  for  want  of  equity.  The 
questions  argued  are  important  ones  of  law,  dependent  upon 
disputed  questions  of  fact,  and,  to  be  decided,  require  an 
investigation  of  every  material  part  of  the  record.  We  are, 
however,  precluded  from  going  into  the  merits  of  the  cause, 
for  the  reason  that  appellant  has  neglected  to  comply  with 
the  rule  respecting  the  making  of  abstracts  of  the  record. 

The  testimony  of  three  of  appellee's  witnesses,  occupying 
more  than  forty  pages  of  typewriting,  is  entirely  omitted 
from  the  abstract,  not  being  even  referred  to  by  naming  the 
witnesses.  Numerous  other  omissions  are  but  little  less 
glaring,  and  the  entire  evidence  occupies  but  about  nine 
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pages  of  the  abstract,  although  occupying  in  the  master  s 
report  nearly  three  hundred  pages. 

Counsel  for  appellee  complain  of  the  manifest  insufficiency 
of  such  an  abstract,  and  insist  that  the  rule  shall  be  en- 
forced, and  the  decree  affirmed  for  non-compliance  with  it. 

It  is  always  an  ungrateful  duty  to  enforce  a  rule  whereby 
possible  injustice  may  be  done,  but  the  abstract  here  is  not 
fair  to  opposing  counsel,  nor  to  the  court,  and  our  duty  to 
the  State  requires  us  to  insist,  especially  as  against  counsel 
who,  from  long  experience  and  known  capacity  in  their  pro- 
fession, must  be  presumed  to  be  acquainted  with  the  rules 
of  court,  that  those  rules  shall  be  observed. 

We  owe  to  other  litigants  all  the  time  that  is  not  neces- 
sarily required  to  a  full  understanding  of  any  particular 
cause,  and  it  is  the  duty  of  the  bar  who  bring  cases  to  this 
court,  to  render  the  assistance  that  long  established  and 
salutary  rules  and  usage  say  they  shall  render  to  entitle 
their  causes  to  consideration. 

In  further  illustration  of  the  deficiencies  of  this  abstract, 
and  perhaps  also  of  the  transcript  itself,  we  will  cite  what 
appellee's  counsel  have  not  been  challenged  for  stating,  viz., 
that  there  were  thirty-four  exhibits  mentioned  by  the  master 
in  his  report,  while  the  record  itself  shows  but  six. 

We  might  add  that  among  those  that  are  missing,  or, 
more  correctly,  which  we  have  been  unable  to  find  after 
considerable  search  through  the  record,  are  the  promissory 
notes  which  the  mortgages  were  given  to  secure.  The  ab- 
stract makes  no  reference  whatever  to  where  in  the  record 
the  notes  can  be  found,  and,  so  far  as  we  have  been  able  to 
find,  the  record  is  destitute  of  the  essential  foundation  for 
the  foreclosure  suit,  to  wit,  the  evidence  of  indebtedness 
which  the  mortgages  recite  they  were  given  to  secure. 

Perhaps  the  last  case  in  which  we  applied  the  rule,  and 
cited  the  authorities,  is  that  of  Mailers  v.  Crane  Elevator 
Company,  57  111.  App.  283,  where  we  said  the  rule  was  a 
living  one,  and  must  be  complied  with. 

For  want,  therefore,  of  a  proper  abstract,  the  decree  of 
the  Circuit  Court  will  be  affirmed. 
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John  W.  Waughop,  and  John  W.  Waughop,  Executor 

and  Trustee  of  Ellen  Waughop,  v.  Nelson 

8.  Bartlett,    John  P.  Putnam  and 

Hiram  Rich,  Executors  of 

Samuel  E.  Sawyer. 

1.  Ltmitationb — Administration  of  Estates — Claims  Secured  by  Trust 
Deeds. — When  a  person,  in  his  lifetime,  makes  his  promissory  note  and 
secures  the  same  by  a  trust  deed  upon  his  real  estate,  the  holder  of  the 
note  is  not  required  to  present  the  note  for  allowance  against  his  estate 
within  two  years  from  the  granting  of  letters  thereon.  He  may  elect  to 
rely  upon  his  security,  in  which  case  the  estate  and  the  heirs  are  relieved 
of  any  liability  to  pay  it. 

2.  Same— Recognition  of  the  Debt  By  a  Testator  in  His  Will,  etc.— 
The  recognition  by  a  testator  in  his  wiU  of  a  debt  secured  by  a  trust  deed 
upon  his  real  estate,  and  a  direction  to  his  trustee  to  pay  it,  such  rec- 
ognition and  pay  merits  on  the  debt  by  such  trustee,  are  sufficient  to  take 
the  debt  out  of  the  bar  of  the  ten  year  statute  of  limitations,  so  far  as 
the  right  to  foreclose  the  trust  deed  is  concerned. 

8.  Foreclosure— TPAen  Not  Barred  by  the  Statute  of  Limitations.— 
Sections  11  and  16,  of  chapter  88,  R.  8.,  entitled  "  Limitations."  are  to  be 
construed  together,  and  the  right  to  foreclose  a  trust  deed  continues 
until  the  debt  which  it  secures  is  barred.  Whatever  operates  to  arrest 
the  running  of  the  statute  against  the  debt  wiU  arrest  it  against  the  trust 
deed. 

4.  Equity  Practice— Parties— Appointment  of  a  Naked  Trustee.- 
Where  the  trustee  mentioned  in  a  trust  deed,  as  well  as  his  successor  in 
trust  are  dead,  and  no  person  appointed  in  place  of  the  successor,  if  the 
heirs  of  both  the  trustee  and  his  successor  in  trust  are  made  parties, 
the  court  will  not  inquire  whether  they  are  necessary  parties,  but  hav- 
ing jurisdiction  of  all  the  necessary  parties,  will  proceed  to  a  decree 
without  the  formality  of  appointing  a  mere  naked  trustee. 

Foreclosure,  of  a  trust  deed.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Theodore  Brentano,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12, 1805. 

John  W.  Waughop,  attorney  for  appellants. 
Wm.  Odell  Clark,  attorney  for  appellees. 
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Mr.  Justice  Shkpard  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  decree  of  sale  entered  in  a  suit  to 
foreclose  a  trust  deed,  in  the  nature  of  a  mortgage,  made 
by  Ellen  Waughop,  deceased,  in  her  lifetime  and  John  W. 
Waughop,  her  husband,  conveying  certain  real  estate  in  the 
city  of  Chicago,  to  secure  a  loan  of  $6,000. 

The  trust  deed  was  made  January  1,  1876,  and  the  note 
evidencing  the  indebtedness  thereby  secured  bore  the  same 
date,  and  was  payable,  by  its  terms,  five  years  after  date, 
with  interest  at  eight  per  cent  per  annum,  and  was  executed 
by  the  said  Ellen  Waughop  and  John  W.  Waughop.  In- 
dorsements on  the  note  show  that  on  May  17,  1880,  $1,000 
was  paid  on  the  principal,  and  that  on  January  1,  1881, 
payment  of  the  balance  of  the  note  was  extended  one  year 
at  the  rate  of  seven  per  cent  interest,  and  that  all  interest 
upon  the  note  was  paid  up  to  January  1,  1890. 

The  said  Ellen  Waughop  died,  testate,  February  25,  1888, 
and  on  March  15, 1888,  letters  testamentary  upon  her  estate 
issued  to  said  John  W.  Waughop,  her  surviving  husband, 
as  executor.  On  April  9,  1894,  this  bill  to  foreclose  was 
filed. 

No  claim  on  the  note  was  ever  presented  against  the 
estate  of  Ellen  Waughop  in  the  Probate  Court. 

The  principal  contention  of  the,  appellant  is  that  the 
claim  being  barred  by  the  provisions  of  the  seventh  clause 
of  section  70,  chapter  3,  Kevised  Statutes,  relating  to  the 
administration  of  estates  of  deceased  persons,  this  foreclos- 
ure suit  can  not  be  sustained. 

We  have  decided  otherwise  in  a  case  presenting  the  same 
question  at  this  term,  Kitteredge  v.  Nicholes  (No.  5,811, 
filed  Nov.  18,  1895),  and  see  no  reason  in  anything  pre- 
sented by  this  record  to  modify  our  decision  in  that  regard. 

It  is  next  urged  that  this  suit  is  barred  by  the  ten  years 
statute  of  limitations,  provided  in  sections  11  and  16,  chap- 
ter 83,  Revised  Statutes. 

It  was  held  in  Schifferstein  v.  Allison,  123  111.  626,  that 
those  two  sections  of  the  statute  are  to  be  construed  to- 
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gether,  and  that  if  any  payment  shall  be  made  upon  the 
indebtedness  secured  by  the  mortgage,  the  statute  of  limita- 
tion will  not  begin  to  run  until  from  the  time  of  the  last 
payment. 

The  master  to  whom  the  case  was  referred,  reported  so 
thoroughly  upon  this  branch  of  the  cause  that  we  adopt 
that  portion  of  his  report,  as  follows  : 

"  This  note  bears  date  January  1,  1876,  and  is  due,  by  its 
terms,  five  years  after  date  thereof.  It  therefore  became 
due  and  a  cause  of  action  accrued  thereon  January  1,  1881, 
and  if  there  was  no  payment  on  said  note  or  promise 
to  pay  in  writing,  the  cause  of  action  on  said  note  was 
barred  January  1, 1891,  and  as  the  bill  was  not  filed  in  this 
case  until  April  9,  1894,  it  would  follow  that  the  suit  could 
not  be  maintained.  The  question  is,  therefore,  does  the  evi- 
dence show  a  payment  on  said  note  or  a  new  promise  to  pay 
in  writing.  It  is  true  that  while  the  payment  of  interest  is 
indorsed  on  the  note,  showing  the  regular  payment  of  inter- 
est thereon  at  intervals  of  every  six  months  from  the  time 
said  note  became  due  until  June  12,  1890,  yet  such  indorse- 
ments alone  are  not  sufficient  proof  of  payment  to  remove 
the  bar  of  the  statute  of  limitations  or  to  arrest  its  running, 
and  are  not  evidence  against  the  heirs  of  Ellen  Waughop, 
deceased.  But  the  evidence  does  show,  beyond  question, 
that  on  June  12,  1890,  the  defendant,  John  W.  Waughop, 
did  pay  one  hundred  and  seventy-five  dollars  interest  due 
on  said  note  January  1,  1890. 

But  it  is  claimed  by  said  defendant  that  said  interest  was 
paid  by  him  in  his  individual  capacity,  and  not  a&  represent- 
ative of  the  estate  of  deceased,  maker  of  said  note.  This  we 
do  not  think  is  shown,  if  we  take  into  consideration  all  the 
evidence  and  circumstances  in  the  case.  Ellen  Waughop, 
by  her  last  will,  clearly  recognized  this  indebtedness,  and 
directed  the  payment  of  the  interest  and  principal  by  the 
defendant,  John  W.  Waughop,  whom  she  appointed  trustee 
of  her  said  estate.  After  describing  the  premises  these  pay- 
ments are  directed  as  follows,  to-wit : 

4  But  all  and  singular  the  aforesaid  lots  and  premises  are 
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granted,  bequeathed  and  conveyed  to  my  said  executor  and 
trustee  in  trust,  to  and  for  the  following  uses  and  purposes, 
that  is  to  say,  with  power  to  collect  all  rents  thereof  and 
use  the  same  to  pay  the  taxes  and  assessments  that  may  be 
levied  thereon,  to  make  and  pay  for  the  necessary  repairs 
to  said  premises,  and  to  pay  the  interest  on  certain  incum- 
brances on  a  part  of  said  premises,  and  whatever  can  be 
saved  to  pay  off  the  incumbrances  on  a  part  of  said  prem- 
ises.' 

This  language  was  used  by  Ellen  Waughop,  one  of  the 
makers  of  said  note  and  trust  deed,  in  her  last  will,  dated 
August  29,  1887,  more  than  six  years  after  the  note  became 
due  and  the  right  of  action  accrued  thereon,  and  less  than 
six  months  before  her  death,  which  occurred  February  25, 
1888,  and  we  think  is  a  clear  recognition  by  her  of  the 
existence  of  the  debt  and  a  positive  direction  to  her  trustee 
to  pay  the  same. 

And  we  think  from  the  evidence  that  the  trustee  named 
in  said  will  so  understood  the  language  of  the  will,  for  on 
March  15,  1888,  less  than  a  month  after  the  death  of  the 
testatrix,  he  filed  in  the  Probate  Court  his  petition,  stating 
that  he  was  willing  to  undertake  the  trust  imposed  upon 
him  in  said  will,  and  praying  that  the  will  be  admitted  to 
probate  and  letters  testamentary  be  issued  to  him,  and  in 
his  petition  he  describes  the  property  incumbered  in  the 
trust  deed  by  street  number,  and  the  incumbrance  thereon, 
and  again  on  December  3, 1889,  he,  as  executor  and  trustee 
under  said  will,  filed  an  inventory  of  the  real  estate  and  per- 
sonal property  of  said  deceased,  in  and  by  which  inventory 
he  specifically  describes  the  property  described  in  said  trust 
deed,  and  also  specifically  describes  the  indebtedness  as  an 
incumbrance  legally  existing  on  said  premises;  and  he  ad- 
mits, by  his  answer,  that  there  is  due  on  said  note  the  sum 
of  five  thousand  dollars,  with  interest  thereon,  from  January 
1,  1890.  Letters  testamentary  issued  March  15,  1888,  and 
the  two  years  allowed  to  file  claims  was  up  March  15, 1890, 
so  that  on  June  12,  1890,  when  the  last  payment  of  interest 
was  made  on  said  note,  the  heirs  and  estate  had  been  relieved 
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from  any  personal  liability  by  the  bar  of  the  statute  requir- 
ing claims  to  be  filed  within  two  years.  Therefore  said 
payment  was  not  made  to  protect  said  estate  or  heirs  from 
any  threatened  suit  by  complainants,  and  we  think,  under 
all  the  circumstances,  it  must  be  held  that  said  payment  was 
as  trustee  under  the  will  of  said  deceased. 

The  said  will  creates  a  trust  for  specific  purposes,  among 
which  is  the  payment  of  interest  and  principal  of  this  incum- 
brance, and  the  defendant  having  accepted  said  trust  can 
not,  we  think,  avail  himself  of  the  statute  of  limitations  by 
claiming  that  his  acts  in  paying  interest  on  said  note  were 
his  individual  acts,  and  not  as  trustee,  for  the  purpose  of  de- 
feating said  trust  created  by  said  will.  The  payment  of 
interest  on  June  12,  1890,  by  him,  is  clearly  proven,  and 
there  is  no  evidence  showing  in  what  capacity  he  intended 
to  act  when  paying  the  interest;  the  two  years  statute  of  lim- 
itations had  relieved  the  estate  and  heirs  of  liability;  the  pay- 
ment was  therefore  not  made  fo  protect  them,  and  we  think 
the  fair  presumption  is,  that  said  defendants  made  said  pay- 
ment as  trustee  under  said  will. 

We  therefore  think,  from  ail  the  facts  and  circumstances, 
that  so  far  as  the  right  of  complainants  to  foreclose  said 
trust  deed  against  the  property  therein  described,  is  con- 
cerned, it  is  not  barred  by  the  ten  years  statute  of  limita- 
tions. " 

It  is  further  urged  that  the  suit  can  not  be  maintained, 
because  the  person  named  in  the  trust  deed  as  trustee  has 
died,  and  after  his  death  the  person  named  as  successor  in 
trust  also  died,  and  no  person  has  been  appointed  trustee  in 
place  of  the  successor  in  trust. 

The  heirs  of  the  successor  in  trust  were  made  parties  to 
the  suit.  Whether  the  legal  title  vested  in  them  under  the 
particular  terms  of  the  trust  deed,  or  not,  need  not  be  dis- 
cussed. If  so,  and  they  were  necessary  parties,  they  have 
been  made  so.  If  not%  necessary  parties,  their  presence  does 
appellant  no  harm.  But  in  no  event  was  the  appointment 
of  a  new  trustee  necessary.  There  was  nothing  for  a  new 
trustee  to  do.    The  legal  title  to  the  mortgaged  premises 
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was  vested  either  in  the  heirs  of  the  successor  in  trust  or  in 
the  heirs  of  Ellen  Waughop,  and  they  are  all  parties. 
Under  such  circumstances  a  court  of  equity  having  jurisdic- 
tion of  all  the  necessary  parties  could  proceed  to  a  decree 
without  the  formality  of  stopping  to  appoint  a  mere  naked 
trustee. 

It  is  also  objected  to  the  decree  that  it  contains  an  allow- 
ance of  $500  for  solicitor's  fees. 

Whatever  might  be  our  view  of  that  question,  if  a  new 
one,  we  are  not  able  to  satisfactorily  distinguish  it  from  the 
rule  announced  in  Cheltenham  Improvement  Co.  v.  White- 
head, 128  111.  279. 

Having  thus  noticed  what  seems  to  be  the  main  objections 
urged  by  the  appellant,  we  omit  discussion  of  the  various 
other  errors  assigned  and  argued  by  appellant,  with  the 
remark  that  they  do  not  appear  to  us  to  be  of  any  controlling 
merit. 

The  decree  of  the  Superior  Court  will  therefore  be 
affirmed. 


Ellen  Stanley  and  Philiskey  E.  Stanley  v.  Chicago  Trust 

and  Savings  Bank. 

1.  Foreclosure— Defense  of  Usury. — In  a  proceeding  to  foreclose 
a  trust  deed,  where  the  defense  of  usury  is  set  up  in  the  answer  the  com- 
plainant may  remit  all  claims  for  interest,  and  have  a  decree  for  the 
amount  of  money  actually  advanced  and  other  legal  charges. 

2.  Assignments  of  Error—  When  too  General.  —  Assignm  en ts  of  error, 
such  as  "  the  court  erred  in  entering  the  final  decree,"and  that 4 '  the  decree 
is  in  other  respects  erroneous,"  are  too  general  The  very  error  relied 
upon  should  be  definitely  and  clearly  presented,  and  the  court  not  com- 
pelled to  go  beyond  the  assignment  itself  to  learn  what  the  question  is. 

Foreclosure. — Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Theodore  Brentano,  Judge,  presiding.  Heard  in  this  court  at  the 
October  tern,  1895.    Affirmed.    Opinion  filed  December  12, 1895. 

John  S.  Brown,  attorney  for  appellants. 
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Ashcraft,  Gordon  &  Cox,  attorneys  for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  op  the 
Court. 

This  appeal  is  from  a  decree  of  sale  entered  in  a  suit  to 
foreclose  a  trust  deed,  in  the  nature  of  a  mortgage,  executed 
by  the  appellants  on  February  10,  1893. 

The  trust  deed,  as  recited  therein,  was  given  to  secure  the 
promissory  notp  made  by  appellants,  of  the  same  date,  for 
$10,000,  at  two  years,  with  six  per  cent  interest,  evidenced 
by  four  coupon  or  interest  notes  for  $300  each,  payable  half- 
yearly. 

The. bill  was  filed  May  22, 1894,  and  alleged  default  in 
the  payment  of  the  two  interest  notes  payable  August  10, 
1893,  and  February  10,  1894,  and  in  the  payment  of  taxes 
by  appellants,  and  the  payment  thereof  by  appellee  to  the 
amount  of  $126.25,  and  that  by  reason  thereof  complainant, 
appellee,  as  the  holder  of  the  notes,  both  principal  and  in- 
terest, had  elected,  as  it  might  do  under  the  provisions  of 
the  trust  deed,  to  declare  the  whole  indebtedness  due. 

Joseph  Medill,  the  holder  of  a  prior  incumbrance  by  way 
of  mortgage  upon  the  same  premises,  was  made  a  party  de- 
fendant, and  filed  a  cross-bill  in  said  cause,  praying  for  a 
decree  of  foreclosure  thereof  in  his  own  behalf,  as  such 
mortgagee. 

No  question  is  made  against  the  said  cross-complainant 
upon  this  record. 

As  between  the. parties  to  this  appeal,  the  decree  found 
that  the  sum  of  $6,105.67  was  due  and  owing  to  the  appel- 
lee, and  the  premises  were  ordered  to  be  sold  to  satisfy 
that  amount,  after  first  satisfying  the  amount  found  to  be 
due  Medill  under  said  first  mortgage. 

The  principal  defense  urged  to  the  decree  is  that  the 
transactions  out  of  which  it  grew  were  usurious. 

The  first  transaction  between  the  parties  occurred  on  or 
about  April  26, 1893,  when  the  appellant  P.  E.  Stanley  gave 
his  thirty. day  note  for  $5,000  to  the  appellee,  and  received 
therefor  the  sum  of  $4,875,  and  hypothecated  said  $10,000 
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note  and  trust  deed,  as  collateral  security  to  said  $5,000 
note. 

When,  at  the  end  of  thirty  days,  that  $5,000  note  matured, 
Stanley  was  unable  to  pay  it,  but  instead,  wanted  to  bor- 
row $1,000  in  addition. 

As  a  condition  of  obtaining  that  additional  amount,  he 
was  required  by  Mr.  Tolman,  the  president  of  the  appellee 
bank,  to  purchase  ten  shares  of  the  capital  stock  of  the  ap- 
pellee bank,  of  the  nominal  par  value  of  $100  a  share,  for 
and  at  the  price  of  $200  a  share.  That  being  arranged, 
Stanley,  on  May  26, 1893,  gave  to  appellee  his  eleven  new 
notes;  one  for  $5,000,  in  renewal  of  the  former  note  for  that 
sum,  dated  April  26,  1893,  one  for  $1,000,  being  for  the  ad- 
ditional money  needed  by  him,  and  nine  others  for  $200 
each,  aggregating  $1,800,  on  account  of  the  purchase  of  said 
ten  shares  of  bank  stock  (which  shares  he  assigned  back  to 
the  appellee  as  further  security),  and  received  therefor  $650 
in  cash,  and  a  credit  of  $200  on  account  of  the  purchase  of 
stock. 

The  notes  for  $5,000  and  $1,000,  respectively,  were  made 
payable  in  thirty  days,  and  the  nine  notes  for  $200  each, 
were  made  payable  in  1,  2,  3, 4,  5,  6,  7,  8  and  9  months. 

On  June  26,  1893,  when  the  two  notes  for  $5,000  and 
$1,000,  dated  May  26th,  matured,  Stanley  gave  his  new  note 
for  $6,000  at  thirty  days,  in  renewal  of  the  same,  and  paid 
in  cash  $150  as  interest  thereon,  and  also  paid  one  of  said 
$200  notes  in  cash. 

This  renewal  process  was  repeated  on  the  26th  day  of 
each  month  thereafter,  until  and  including  October  26,  ls93, 
and  on  each  occasion  the  $10,000  note  and  trust  deed  were 
re-hypothecated  as  collateral  security. 

At  that  date  he  had  thus  paid  $1,200  on  account  of  the 
purchase  of  the  bank  stock,  and  there  still  remained  four  of 
said  $200  notes  unpaid,  besides  having  paid,  as  a  simple  com- 
putation shows,  interest  or  discount  on  the  notes  for  $6,000 
at  the  rate  of  two  and  one-half  per  cent  per  month,  or  thirty 
per  cent  per  annum. 

When,  on  October  26th,  Stanley  gave  his  last  $6,000  note, 
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and  perhaps  at  an  earlier  renewal  thereof,  it  was  provided 
in  the  collateral  clause  thereof,  that  said  $10,000  note  and 
trust  deed  should  stand  pledged  for  the  four  unpaid  notes 
given  for  the  bank  stock,  as  well  as  for  said  $6,000  note. 

The  decree  found  the  sum  of  $6,105.67  to  be  due  to  ap- 
pellee, which  was  $444.22  less  than  was  reported  by  the 
master. 

It  does  not  appear  by  the  record  what  items  allowed  by 
the  master  were  not  included  in  the  sum  found  by  the  de- 
cree, but  a  statement  in  appellee's  brief  aids  us  to  the  con- 
clusion that  the  difference  exists  in  the  voluntary  rejection 
by  appellee  of  all  interest  on  the  moneys  actually  advanced 
by  the  appellee.  It  appears  that  in  both  the  master's  report 
and  in  the  decree,  are  included  four  of  the  $200  notes  that 
P.  E.  Stanley  executed  for  the  bank  stock,  with  interest  at 
seven  per  cent  as  therein  provided. 

Whether  that  purchase  of  bank  stock  by  P.  E.  Stanley 
was  so  forced  upon  him  by  Mr.  Tolraan,  president  of  the  ap- 
pellee bank,  as  a  condition  of  the  extension  of  the  $5,000  note, 
then  due,  and  of  the  discount  of  the  note  for  an  additional 
$1,000,  and  was  an  extortionate  and  fraudulent  device  re- 
sorted to  for  greater  usury,  and  therefore  a  purchase  that 
Stanley  might  avoid  and  claim  the  benefit  of  in  the  account- 
ing to  the  extent  of  his  payments  on  .account  thereof,  we 
think  may  not  be  inquired  into  under  the  averments  of  the 
answer  of  the  appellants,  and  if  it  might  be,  the  evidence  in 
that  behalf  is  too  deficient  to  entitle  the  appellants  to  relief 
by  reason  thereof. 

Another  consideration  in  connection  with  the  notes  given 
by  P.  E.  Stanley  for  the  bank  stock,  is  whether  the  $10,000 
note  and  trust  deed  could,  as  against  Ellen  Stanley,  be 
pledged,  as  they  were  by  P.  E.  Stanley,  as  collateral  security 
for  his  notes  given  for  that  stock. 

The  $10,000  note  was  dated  February  10,  1893,  and  was 
made  payable  to  the  order  of  the  makers  thereof,  by  the 
name  of  "  ourselves,"  and  was  indorsed  on  its  back  by  the 
two  makers,  Ellen  Stanley  and  Philiskey  E.  Stanley.  The 
trust  deed  to  secure  the  note  was  dated  and  acknowledged 
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on  the  same  date  with  the  note,  and  was  made  to  the  Title 
Guarantee  and  Trust  Company  of  Chicago,  as  trustee. 
Whatever  the  fact  may  have  been,  it  does  not  appear  by  any 
evidence  in  the  cause,  that  when  appellant  P.  £.  Stanley 
took  the  note  and  trust  deed  to  appellee,  on  or  about  April 
28,  1893,  which  was  more  then  two  and  one-half  months 
after  their  making,  and  then  used  them  as  collateral  security 
for  the  money  then  borrowed  by  him,  that  appellee  had  any 
notice  of  any  limitation  or  restriction  upon  P.  £.  Stanley  as 
to  the  use  he  should  make  of  them,  and  there  is  no  evidence 
that  appellee  had  any  such  notice  at  any  subsequent  time. 

Unless  some  presumption  against  the  right  of  P.  E.  Stan- 
ley to  hypothecate  the  note  for  any  lawful  purpose,  arises 
from  the  mere  fact  that  he  was  not  only  one  of  the  makers 
and  indorsers,  but  was  also  the  holder  of  the  note,  we  do  not 
understand  why  appellee  might  not  as  well  deal  with  the 
nqte  and  trust  deed  as  collateral  security  to  notes  given  for 
the  purchase  of  stock,  as  for  borrowed  money.  We  know 
of  no  rule  of  law  that  forbade  it.  It  is  true  the  master  does 
say  in  his  report  that  "  the  defendants,  Ellen  Stanley  and 
Pailiskey  E.  Stanley,  her  husband,  executed  to  said  com- 
plainant their  certain  note  nominally  for  the  sum  of  $10,000, 
which  note  was  given  as  collateral  security  for  money  to  be 
loaned  to  said  defendants  Stanley  by  the  complainant 
bank,"  but  such  statement,  except  in  so  far  as  the  note  was 
given  to  appellee  as  collateral  security  for  money  to  be 
loaned,  is  not  supported  by  any  evidence  in  the  cause.  The 
decree,  however,  that  was  entered,  found  the  fact  in  that  re- 
gard to  be  as  it  was. 

Under  the  insufficient  averments  of  the  answer  of  the  ap- 
p3llants,  and  the  evidence,  there  was,  we  think,  no  error 
committed  in  including  in  the  sum  found  to  be  due  appellee 
the  amount  of  the  four  unpaid  notes  given  for  the  bank 
stock. 

While,  as  already  shown,  usury  was  paid  for  the  money 
that  was  borrowed,  still,  the  decree  having  been  entered  for 
oaly  the  actual  money  loaned  without  any  interest  what- 
ever,  all  that  equity  demands  has  been  done.    In  other 
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words,  the  decree  being  for  only  the  money  actually  ad- 
vanced and  paid  over  to  P.  E.  Stanley — less  the  payment  of 
all  interest,  usurious  or  otherwise,  made  by  him  thereon — 
and  for  the  four  unpaid  notes  and  interest  thereon  given  for 
the  bank  stock,  and  for  the  amount  paid  for  taxes  with 
interest,  and  for  the  solicitor's  fee,  we  think  it  ought  to 
stand. 

We  do  not  consider  the  question  argued  by  counsel  for 
appellant,  that  there  is  an  inconsistency  between  the  relief 
prayed  by  the  bill,  which  was  for  a  foreclosure  for  non- 
payment of  the  $10,000  note,  and  that  granted  by  the  de- 
cree, which  was  upon  the  notes  given  for  the  money  that 
was  borrowed  and  for  the  stock  that  was  purchased,  because 
such  objection  is  not  raised  by  any  of  the  assignments  of 
error. 

The  third  and  ninth  assignments  of  error  are,  that  the 
coivrt  erred  "in  entering  the  final  decree,"  and  that  the 
"  decree  is  in  other  respects  erroneous."  These  assignments 
are  the  only  ones  that  may  be  regarded  as  in  any  way  tend- 
ing to  raise  the  question  argued,  and  they  are  too  general. 

"The  very  error  relied  upon  should  be  definitely  and 
clearly  presented,  and  the  court  not  compelled  to  go  beyond 
the  assignment  itself  to  learn  what  the  question  is."  2  En- 
cyclopaedia of  PL  and  Pr.,  943. 

The  decree  of  the  Superior  Court  is  affirmed. 


E.  F.  Thompson  v.  Frank  6.  Tates  et  al. 

1.  Execution— Returns  "  With  Schedule  "—Creditor's  BiH.— From 
the  fact  that  the  words  "returned  with  schedule"  are  added  to  the 
return  of  an  execution  unsatisfied,  the  court  can  not  imply  that  the 
defendant  might  have  had  property  to  satisfy  it.  If  anything  is  implied 
from  such  a  return,  it  is  that  the  defendant  had  only  properly  exempt 
from  execution  which  is  not  in  the  way  of  a  creditor's  bilL 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.  Reversed  and  remanded.  Opinion  filed  December 
12, 1895. 
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Thompson  &  King,  attorneys  for  appellant. 
£.  A.  Sherburne,  attorney  for  appellees. 

Mr.  Presiding  Justice  Gaby  delivered  the  opinion  of 
the  Court. 

This  case,  with  the  parties  reversed,  was  here  four  years 
ago  (44  111.  App.  145),  and  the  decree  for  the  no w  appellant 
was  reversed  for  want  of  proof  of  an  execution  returned  un- 
satisfied.  That  proof  is  now  in  the  record;  but  apparently 
because  the  appellant  was  not  content  with  one  execution 
so  returned,  but  sued  out  two  more,  which  were  like- 
wise so  returned,  but  to  the  returns  were  added  the  words 
"  returned  with  schedule,"  the  bill  was  dismissed  upon  an 
implication  from  those  words  that  Yates  might  have  had 
property  to  satisfy  them. 

If  anvthing  is  implied  it  is  merely  that  Yates  had  only 
property  exempt  from  execution,  which  is  not  in  the  way  of 
this  judgment  creditor's  bill.  It  is  not  denied  that  the  judg- 
ment of  a  justice  of  the  peace  may  be  the  foundation  of 
such  a  bill.    Steere  v.  Hoagland,  39  111.  264. 

No  proof  was  offered  of  any  right  by  anybody  other 
than  Yates  to  the  fund  which  the  bill  sought  to  reach,  and 
therefore  the  decree  should  have  been  in  favor  of  the  appel- 
lant for  that  fund. 

The  decree  is  reversed  and  a  decree  entered  here  in  favor 
of  the  appellant  against  the  Home  National  Bank  of  Chi- 
cago, for  the  sum  of  $52.90,  without  costs.  Fuqua  v.  Rob- 
inson, 5  Oil.  128. 

The  appellant  will  recover  his  costs  here  from  the  other 
appellees.    Reversed  and  remanded. 


Maggie  Sheffer  v.  Charles  L.  Willoughby  et  al. 

1.  Restaurant — Is  not  an  Inn. — A  restaurant  is  not  subject  to  the 
rule  of  law  which  make  innkeepers  responsible  for  losses  and  injuries 
sustained  by  their  guests. 
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Trespass  on  the  Case,— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  12, 1895. 

Edwin  F.  Abbott,  attorney  for  appellant 
Duncan  &  Gilbert,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  evidence  in  this  case  is  sufficient  to  make  it  a  ques- 
tion for  the  jury  whether  the  appellant  was  made  sick  by 
eating  an  oyster  stew  at  the  restaurant  of  the  appellees,  but 
not  sufficient  to  warrant  a  charge  of  negligence  in  fact  by 
the  appellees,  either  in  selecting  the  oysters,  or  in  the  man- 
ner of  preparing  the  stew. 

The  court  peremptorily  instructed  the  jury  to  find  for  the 
defendants — the  appellees — the  suit  being  an  action  on  the 
case  by  the  appellant. 

The  appellant  claims  that  the  appellees,  keeping  a  res- 
taurant, are  subject  to  the  rule  of  law  which  makes  inn- 
keepers responsible  for  losses  and  injuries  sustained  bjr  their 
guests.  No  authority  is  cited  for  that  position.  If  it  be 
well  taken,  it  would  logically  be  necessary  to  extend  the 
rule  to  an  apple  woman  at  the  end  of  a  bridge  keeping  nuts 
and  candy  with  her  other  stock,  or  an  Italian  vending  pop- 
corn from  a  oart  at  a  street  corner. 

Lord  EUenborough  held  in  Doe  d.  Pitt  v.  Laming,  4  Camp. 
73,  that  a  London  coffee-house  was  not  an  inn;  and  coffee- 
house and  restaurant  are  two  names  for  the  same  thing. 
That  case  is  cited  as  authority  in  1  Addison  on  Torts,  Sec. 
683. 

The  distinction  seems  to  be  between  those  who  do  and 
those  who  do  not  furnish  "  every  accommodation  to  all  per- 
sons for  a  night  or  longer."  Abbott,  C,  J.,  in  Thompson 
v.  Lacy,  3  Barn.  &  Al.  283;  5  E.  C.  L.  169;  which  distinc- 
tion gives  rise  to  a  variety  of  reflexions. 

The  foundation  of  the  case  of  the  appellant  failing,  the 
judgment  is  affirmed. 
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Christopher  Ebsery  t.  Chicago  City  Railway  Company.  #gj  «' 

1.  Special,  Finding — When  it  Controls  the  General  Verdict— A  spe- 
cial finding  which  negatives  the  ground  of  the  action,  will  control  a  gen- 
eral verdict  for  the  plaintiff. 

2.  Judgment— On  Special  Finding.— -To  entitle  the  defendant  to  a 
judgment  upon  the  special  finding  where  the  general  verdict  is  for  the 
plaintiff,  such  finding  must  relate  to  those  ultimate  facts  upon  which 
the  rights  of  the  parties  depend. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12,  1895. 

D.  C.  Kelleher,  attorney  for  appellant. 

W.  J.  Htnes  and  H.  H.  Martin,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  appellant  sued  the  appellee  for  personal  injury  re- 
ceived by  him  while  a  passenger.  Each  count  of  his  decla- 
ration alleged  that  while  the  car  was  not  moving  he  was 
thrown  from  the  car  by  a  team  of  horses  and  wagon  collid- 
ing with  him,  and  then  while  he  was  on  the  ground,  the 
appellee,  with  notice  of  his  perilous  situation,  started  the  car 
and  ran  over  him. 

It  is  of  the  very  gist  of  the  action  of  the  appellant  that 
when  he  was  thrown  off,  the  car  should  have  been  at  rest; 
for  while  it  might  have  been  the  duty  of  the  appellant  to 
stop  the  car  if  the  appellant  had  been  thrown  off,  while  the 
car  was  in  motion,  it  could  not  have  been  its  duty  not  to 
start,  if  the  car  was  then  in  motion. 

The  jury  found  a  general  verdict  in  favor  of  the  appellant, 
but  in  answer  to  the  special  question,  "  At  the  time  the 
plaintiff  fell,  was  the  grip  car  in  motion  ? "  A.    "  Yes." 

This  answer,  if  true,  as  on  this  record  we  must  take  it  to 
be,  the  evidence  not  being  brought  up,  is  decisive  of  the 
case.     It  negatives  the  very  ground  of  the  action;  the  cii> 
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cumstances  upon  which  the  duty  of  the  appellee  is  alleged 
to  have  arisen.  Many  cases  have  held,  as  we  held  in  Chi.  & 
K  W.  Ry.  v.  Dunleavy,  27  111.  App.  438,  S.  C,  129  111.  132, 
that  to  have  any  effect  upon  a  general  verdict,  the  answer 
to  a  special  question  under  the  statute  of  1887,  must  relate, 
not  to  evidentiary  facts,  but  to  those  ultimate  facts  upon 
which  the  rights  of  the  parties  directly  depend;  and  so  far 
as  our  observation  has  extended,  this  is  the  first  instance 
which  has  occurred  under  that  statute  where  the  answer  was 
of  that  character.  And  thodgh  at  the  hearing  of  this  case 
I  hastily  said  of  this  answer  that  it  was  of  no  effect,  the 
appellant  can  not  have  been  misled,  for  there  is  no  escape 
from  the  conclusion  that  an  answer  which  negatives  an 
essential  averment  of  the  declaration — an  averment  which 
can  not  be  rejected  and  leave  a. statement  of  any  cause  of 
action — is  material  and  controlling.  The  judgment  is  af- 
firmed. 


Continental  Investment  &  Loan  Society  v.  Frank  Kal- 
houn. 

1.  Abstract — Defects  in. — Because  of  a  defective  abstract  the  judg- 
ment is  affirmed. 

Assumpsit,  for  deposits,  etc.  Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  December  12, 
1895. 

A.  B.  Davis,  Jr.,  attorney  for  appellant;  Graham  H. 
Harris,  of  counsel. 

Ives  &  Tone,  attorneys  for  appellee. 

Mb.  Justice  Waterman  delivered  the  opinion  op  the 
Court. 

This  was  an  action  of  assumpsit  begun  before  a  justice  of 
the  peace,  to  recover  the  amount  of  deposits  or  investments 
made  with  appellant. 
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The  right  to,  on  proper  notice,  withdraw  from  such  a  so- 
ciety as  is  the  appellant,  and  to  receive  therefrom  the  in- 
vestment with  interest  thereon,  or  such  proportion  of  the 
investment  as  the  condition  of  the  company  will  permit,  is 
conceded. 

We  have  examined  the  abstract  filed  by  appellant,  and  do 
not  find  that  by  anything  therein  are  we  called  upon  to  de- 
cide the  important  questions  of  law  presented  by  the  legal 
propositions  presented  to  the  court  below.  This  action  is 
brought  by  a  minor;  the  amount  involved  is  small;  appel- 
lant has  had  two  hearings  upon  the  merits;  confessedly  some- 
thing is  or  will  be  due  to  appellee  from  appellant. 

We  do  not  regard  this  as  a  case  in  which  we  are  called 
upon  to  overlook  defects  in  an  abstract  for  the  purpose  of 
doing  justice  between  the  parties.  The  rules,  regulations 
and  by-laws  of  the  company  are  not  set  forth  in  the  abstract. 
Nor  are  its  accounts  set  out  so  that  the  court  can  determine 
whether  the  conclusions  as  to  them  which  are  testified  to, 
without  the  accounts  themselves  being  presented,  are 
correct. 

The  judgment  of  the  Circuit  Court  is  affirmed* 


6.  E.  Benton  v.  Central  School  Supply  House. 

1.  Non-suit—  When  the  Plaintiff  May  Take.— Where  the  trial  is  by 
the  court  without  a  jury,  the  plaintiff  may  take  a  non-suit  at  any  time 
before  the  finding  of  the  court  is  recorded. 

2.  Waiver— Not  by  a  Motion  for  a  New  Trial.— A.  party  waives 
no  right  by  pointing  out  errors  which  he  alleges  the  court  had  made 
upon  the  trial. 

Assumpsit,  etc.  Appeal  from  the  County  Court  of  Cook;  the  Hon. 
Obbin  N.  Carter,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber form,  1895.  Reversed  and  remanded  with  directions.  Opinion  filed 
December  12, 1806. 

Young,  Maxeel  &  Bradley,  attorneys  for  appellant. 
Weigley  &  Eastman,  attorneys  for  appellee. 


61*  3671 
;  64    124| 


268  Appellate  Courts  of  Illinois, 

Vol.  61.]  Shanahan  v.  Knickerbocker  Ice  Co. 

Mb.  Justice  Waterman  delivered  the  opinion  ot  the 
Court. 

Appellant  being  the  plaintiff  upon  a  trial  without  a  jury 
in  the  County  Court,  before  any  finding  had  been  recorded, 
asked  that  he  be  permitted  to  take  a  voluntary  non-suit;  this 
request  the  court  denied.  Afterward  the  plaintiff  moved 
for  a  new  trial  and  argued  the  same;  this,  it  is  urged  by  the 
appellee,  was  a  waiver  of  appellant's  right  to  the  non-suit  for 
which  he  had  before  asked. 

We  do  not  think  that  such  was  the  effect  of  the  motion 
for  a  new  trial.  Appellant  waived  no  right  by  pointing  out 
errors  which  he  alleged  the  court  had  made  upon  the  trial. 
The  right,  under  the  circumstances,  to  take  a  voluntary 
non-suit  was  absolute.  Shabad  v.  Hanchett,  40  111.  App. 
545;  Howe  v.  Harroun,  17  111.  494;  Prindeville  v.  Leon,  11 
111.  App.  657;  Wilson  Sewing  Machine  Co.  v.  Lewis,  10  111. 
App.  194;  Stanton  v.  Linsey,  151  111.  301. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  &  non-suit. 


Patrick  E.  Shanahan  v.  Knickerbocker  Ice  Company. 

1.  Questions  of  Fact — Time  of  Furnishing  Materia]*.— Where  a 
person  signed  an  agreement  to  be  responsible  for  materials  furnished  for 
the  erection  of  a  house,  the  question  as  to  whether  some  of  the  material 
was  furnished  before  the  agreement  was  signed,  is  one  of  fact  for  the 
jury. 

Assumpsit,  for  materials  furnished.  Appeal  from  the  County  Court 
of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12, 1895. 

Chase  &  Durand  and  C.  S.  Cutting,  attorneys  for  ap- 
pellant. 

Matz  &  Fisher,  attorneys  for  appellee. 
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Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  a  suit  brought  by  appellee  against  appellant  for 
the  recovery  of  the  price  of  certain  material  alleged  to  have 
been  furnished  by  appellee  to  one  Lunquist.  The  cause 
of  action  is  founded  upon  a  writing  as  follows : 

"  January  30, 1893. 
Knickerbocker  Ice  Company  : 

I  hereby  agree  to  be  responsible  to  you  for  any  material 

you  may  furnish  L.  Lunquist  for  my  building,  84th  and 

Calumet  avenue. 

P.  E.  Shanahan, 

6025  State  street." 

Prior  to  the  making  of  this  undertaking,  appellee  had,  at 
the  request  of  Dr.  Lunquist,  hauled  materials  near  to  where  he 
was  building  for  appellant,  leaving  the  articles  on  the  prairie 
near  the  street.  The  materials  were  charged  to  Lunquist. 
He  testified  that  he  did  not  get  any  material  from  the 
Knickerbocker  Ice  Company  until  appellant  went  security. 
That  he  could  not  get  the  material  until  he  had  security. 

Appellant  himself  testified  that  he  went  over  to  see 
why  "they  didn't  deliver  the  stuff  to  Lunquist;"  that  they 
told  him  it  was  all  out  there;  that  he  signed  the  contract 
for  the  stuff  to  be  delivered. 

The  defense  interposed  was  that  most  of  the  materials 
had  been  delivered  before  the  promise  was  signed.  We  do 
not  think  that  the  evidence  so  shows. 

Articles  had  been  taken  to  the .  building,  but  control  over 
them  had  not  been,  and  was  not  parted  with,  until  after 
appellant  became  surety. 

The  judgment  of  the  County  Court  is  affirmed. 


William  Thompson  et  al.  r.  Charles  Y.  Marsh  et  al. 

1.  Creditor's   Bill — Unaligned  Dower. — An  unassigned,  consum- 
mate right  of  dower  is  a  right  resting  in  action  only. 

2.  Dower — Unassigned — May  be  reached  by  Judgment  Creditors. — 
A  hill  in  equity  may  he  maintained  hy  a  judgment  creditor  to  obtain  the 
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appointment  of  a  receiver  and  the  institution  of  measures  whereby  an 
unassigned  right  of  dower  may  be  changed  into  property,  sold,  and  the 
proceeds  applied  in  payment  of  the  judgment. 

8.  Demand — Not  Required  Before  Filing  a  Creditor's  Bill. — The  stat- 
ute does  not  require  that  as  a  foundation  for  a  creditor's  bill,  personal 
demand  shall  have  been  made  upon  the  debtor  to  satisfy  the  judgment. 

4.  Sheriff's  Return— Foundation  for  a  Creditor's  Bill.— Upon  the 
sheriff  rests  the  responsibility  of  returning  an  execution  "no  property 
found,"  and  if  he  does  so  without  directions  from  the  creditor  it  is  a  suf- 
ficient foundation  for  a  creditor's  bill. 

Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.  Reversed  and  remanded  with  directions.  Opinion 
filed  December  12, 1895. 

Statement  of  the  Case. 

In  May,  1890,  appellants  brought  suit  against  appellee 
Charles  V.  Marsh,  in  the  Circuit  Court  of  Cook  County,  and 
on  March  1,  1892,  recovered  a  judgment  against  him  for 
$836.72  and  costs  of  suit,  amounting  to  $36.75.  On  March 
5, 1892,  an  execution  was  issued  upon  the  judgment,  and  at 
the  expiration  of  ninety  days,  to  wit,  on  June  3, 1892,  was 
returned  by  the  sheriff,  no  property  found  and  no  part  sat- 
isfied. 

On  February  11, 1891,  Marsh's  wife,  Mary  C.  Marsh,  died, 
leaving  her  husband  and  her  children,  Isaac  C.  Marsh  and 
Carrie  Louise  Marsh,  as  her  only  heirs  at  law.  At  the  time 
of  her  death  she  was  seized  of  certain  real  estate  in  Chi- 
cago. 

The  dower  of  Marsh  in  the  real  estate  of  which  his  wife 
died  seized  has  never  been  assigned  to  him. 

On  August  5, 1892,  appellants  filed  a  bill  in  equity  to 
reach  the  unassigned  dower  of  Marsh  and  subject  it  to  the 
satisfaction  of  their  judgment. 

Marsh  admits  in  his  answer  that  at  the  time  of  the  com- 
mencement of  this  suit  he  had  no  property  except  such  as 
was  exempt  by  law. 

Two  questions  were  raised  on  the  hearing  of  the  case  : 

1.  Will  a  creditor's  bill,  or  a  bill  in  the  nature  of  a  cred- 
itor's bill,  lie  to  reach  an  unassigned  dower  I 
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2.  Were  appellants  bound,  before  filing  their  bill,  to  have 
a  personal  demand  made  upon  Marsh  for  the  payment  of 
the  execution  against  him  ? 

The  Circuit  Court  held  that  the  sheriffs  return  upon  the 
execution  was  a  sufficient  foundation  for  a  creditor's  bill,  or 
a  bill  in  the  nature  of  a  creditor's  bill,  and  that  a  personal 
demand  upon  Marsh  for  payment  of  the  execution  was  not 
required  by  the  statute;  but  that  a  judgment  creditor  could 
not,  by  bill  or  otherwise,  reach  an  unassigned  dower  of  his 
debtor  to  subject  it  to  the  payment  of  a  judgment.  The 
court,  therefore,  entered  a  decree  dismissing  the  bill  for 
want  of  equity.    From  this  decree  appellants  have  appealed. 

Hoyne,  Follan8bee  &  O'Connor,  attorneys  for  appellants. 

Notes  &  Hume,  and  "Warwick  A.  Shaw,  attorneys  for 
appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

It  is  quite  true,  as  urged  by  appellees,  that  an  unassigned, 
consummate  right  of  dower  is  a  right  resting  in  action,  only. 
Best  v.  Jenks,  123  111.  47;  Bedford  v.  Bedford,  136  111.  354; 
Hart  v.  Burch,  130  111.  426. 

It  is  because  it  is  a  right  resting  in  action  only,  and  not 
an  alienable  estate,  a  thing  which  can  be  released,  not  trans- 
ferred, that  a  bill  in  equity  may  be  maintained  by  a  judg- 
ment creditor  to  obtain  the  appointment  of  a  receiver  and 
the  institution  of  measures  whereby  this  inalienable  posses- 
sion, which  is,  nevertheless,  a  substantive,  consummate 
right,  may  be  changed  into  a  property  capable  of  transfer 
by  deed,  and  may  thus  be  sold  so  that  the  proceeds  thereof 
may  be  applied  in  payment  of  the  judgment  which  the  com- 
plainant has  been  unable  to  obtain  satisfaction  of  by  any 
proceeding  or  execution  known  to  courts  of  law.  Tompkins 
v.  Ford,  4  Paige,  448;  Payne  v.  Becker,  87  K  Y.  153; 
Boltz  v.  Stoltz,  41  Ohio  St.  540;  McArthur  v.  Franklin,  15 
Ohio  St.  485;  Petfish  v.  Buck,  56  111.  App.  149. 
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The  statute  does  not  require  that  as  a  foundation  for  a 
creditor's  bill,  personal  demand  qhall  have  been  made  upon 
the  debtor  to  satisfy  the  judgment.  Alexander  v.  Tams,  13 
111.  221;  First  National  Bank  v.  Gage,  79  111.  207;  Durand 
v.  Gray,  129  111.  9. 

Upon  the  sheriff  rests  the  responsibility  of  returning  an 
execution  "no  property  found,"  and  if  he  do  so  without  di- 
rection from  the  creditor,  it  is  sufficient.  Bowen  v.  Park- 
hurst,  24  111.  257;  Schuebert  v.  Howel,  50  111.  App.  597. 

THe  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  appoint  a  receiver  with  author- 
ity to  institute  measures  for  the  assignment  of  the  dower  of 
Charles  V,  Marsh,  and  to  apply  the  same,  under  the  direc- 
tion of  the  court,  to  the  satisfaction  of  complainant's  judg- 
ment. 

Reversed  and  remanded  with  directions. 
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Charles  F.  Forster  and  Albert  C.  Hawes  v.  The  Second 

National  Bank  of  New  Albany,  The  New  Albany  Bail 

Mill  Co.,  New  Albany  National  Bank,  Union 

Trnst  Co.,  Smith   Corrugating   Co.,  and 

World's  Columbian  Exposition  Co. 


1.  Personal  Property—  When  tJie  Title  Parses— Attachment— A  Chi- 
cago corporation  purchased  a  quantity  of  iron  from  an  Indiana  corpora- 
tion to  be  used  in  the  construction  of  a  building,  and  gave  its  note  for  it. 
Being  delayed  in  transmission,  other  iron  was  purchased  and  used  in  its 
place.  Upon  its  arrival  the  Indiana  company  agreed  to  take  it  back 
and  give  up  the  note.  The  iron  was  warehoused  in  the  name  of  the 
agents  of  the  Indiana  company  and  afterward  taken  on  an  attachment 
Held,  that  the  title  to  the  iron  vested  in  the  Indiana  company  and  as  such 
was  liable  to  attachment  as  its  property. 

2.  Assignment  for  the  Benefit  of  Creditors.— An  assignee  has  a 
reasonable  time  after  the  assignment  to  take  possession  of  the  property 
of  the  assignor  as  against  execution  or  attaching  creditors,  but  twenty- 
seven  days  is  an  unreasonable  delay. 

8.  Promissory  Notes— Assignment  Vests  the  Legal  Title.— The  as- 
signment of  a  promissory  note  vests  the  legal  title  in  an  assignee,  and  he 
is  the  proper  person  to  bring  suit. 
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Attachment  Proceedings.-* Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Abner  Smith,  Judg'%  presiding.  Heard  in  this  court 
at  the  October  term,  1895.  Reversed  and  remanded  with  directions. 
Opinion  filed  December  12,  1895. 

McMurdt  &  Job,  attorneys  for  appellants,  contended  that 
agreements  of  sale  of  this  kind  where  property  is  delivered 
and  the  title  is  not  to  pass  except  upon  condition,  are  void 
as  to  creditors,  unless  the  laws  of  Illinois  with  respect  to 
acknowledgment  and  recording  are  complied  with;  and  in 
this  case  these  laws  were  not  complied  with;  in  fact, 
the  arrangement  itself  was  oral,  and  so,  in  the  nature  of 
things,  they  could  not  be  complied  with.  Brundage  v. 
Camp,  21  111.  330;  McCormick  v.  Hadden,  37  111.  370;  Murch 
v.  Wright,  46  111.  487;  Lucas  v.  Campbell,  88  111.  447;  Latham 
v.  Sumner,  89  111.  233;  Van  Duzor  v.  Allen,  90  111.  499;  Chick- 
ering  v.  Bastress,  130  111.  206;  Fifield  v.  Farmers'  Bank,  148 
111.  172;  Bastress  v.  Chickering,  18  111.  A  pp.  198;  Fleury  & 
Co.  v.  Tufts,  25  111.  App.  105;  Hadfield  v.  Berry,  28  111.  App. 
376;  Cleveland  Co-Operative  Stove  Co.  v.  Matson,  30  111. 
App.  372;  St.  Louis  &  Iron  Machine  Works  v.  Kimball,  53 
111.  App.  636. 

Plaintiffs  need  have  no  beneficial  interest  in  the  note  sued 
on.     Spofford  v.  Norton,  126  Mass.  853. 

Where  one  person  has  the  legal  and  another  the  equitable 
interest  in  the  same  property,  any  action  in  respect  to  said 
property  must  be  brought  by  the  person  who  has  the  legal 
interest.  Dicey  on  Parties  to  Actions,  page  43;  Truman's 
Notes,  page  51. 

An  assignment  unaccompanied  by  an  immediate  delivery 
and  not  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  assigned  property  is  presumptively  fraudulent 
and  void  as  against  creditors.  It  is  not  only  the  debtor's 
duty  to  deliver  the  property  to  the  assignee,  but  it  is  the 
assignee's  duty  to  take  and  retain  possession.  Bishop  on 
Insolvent  Debtors,  Sec.  351. 

A  provision  that  an  assignee  shall  not  be  accountable  for 
property  which  does  not  actually  come  to  his  possession, 
renders  the  assignment  void,  for  he  is  bound  to  use  due  dil- 
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igence  to  obtain  possession.    Bump  on  Fraudulent  Convey- 
ances, 423. 

H.  H.  C.  Miller,  W.  S.  Oppenheim  and  Walter  S.  Holden, 
attorneys  for  Second  National  Bank  of  New  Albany,  ap- 
pellee, contended  that  the  real  controversy  of  facts  involved 
in  this  suit,  is  the  nature  of  the  agreement  which  had  been 
entered  into  between  the  Smith  company  and  the  Mill  com- 
pany, leading  to  the  return  of  the  iron  on  June  the  6th. 
We  take  it  that  this  court  will  not  reverse  the  findings  of 
the  court  below  on  questions  of  fact,  unless  those  findings 
are  manifestly  and  palpably  against  the  weight  of  evidence. 
The  findings  here  have  the  same  weight  as  the  verdict  of  a 
jury.  St.  Louis  R.  E.  v.  Winkleman,  47  111.  App.  276; 
Schweinfurth  v.  Matson,  37  111.  App.  162. 

As  to  the  failure  of  the  assignee  to  reduce  the  property 
to  his  possession,  it  seems  to  us  that  the  case  of  Lowe  v. 
Matson,  140  111.  108,  cited  by  appellants,  conclusively  settles 
the  question  against  them.  While  quoting  certain  parts  of 
this  opinion,  they  omit  the  following,  which  directly  op- 
poses their  contention :  "  A  conveyance  in  trust  for  credit- 
ors is  another  instance  of  a  transfer  not  absolute  to  which 
the  exception  applies  that  the  possession  consistent  with 
the  terms  and  object  of  the  deed  is  not  legal  fraud,  though 
it  is  admitted  to  be  a  circumstance  from  which  fraud  mav 
be  inferred  susceptible  of  being  counteracted  by  proof." 
Vernon  v.  Morton  &  Smith,  8  Dana  247;  Christopher  v. 
Covington  &  Smith,  2  B.  Mon.  357;  Mitchell  v.  Wellock,  2 
W.  &  S.  253;  Klapp's  Assignee  v.  Shirk,  1  Pa.  St.  589. 

This  view  is  also  sustained  by  Stamp  v.  Case,  41  Mich. 
267;  Johnson  v.  Sharp,  31  Ohio  St.  611;  Ingraham  v. 
Wheeler,  6  Conn.  267;  Welt  v.  Franklin,  1  Binn.  502; 
2  Am.  Dec.  474;  Goodwin  v.  Kerr,  80  Mo.  276. 

In  Chitty  on  Contracts  (7th  Am.  Ed.  page  412,)  the  au- 
thor says :  "  And  when  the  transfer  is  founded  on  a  good 
consideration,  and  there  is  no  intention  in  fact  to  defraud 
creditors,  the  legal  presumption  of  fraud  created  by  the  non- 
delivery of  possession  does  not  arise  if  the  transfer  or  trans- 
action were   a  matter  of  publicity  or  notoriety.    If   the 
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assignment  be  notorious,  fraud  can  not  be  inferred  from  the 
omission  to  possess." 

Retaining  possession  by  a  defendant  in  execution  after  a 
sale  of  personal  property  by  an  officer  is  not  fraudulent  per 
8e  as  to  creditors,  because  of  the  publicity  of  such  sales. 
Boardman  v.  Keeler,  1  Aikens  158. 

Ernest  Severy,  attorney  for  Smith  Corrugating  Com- 
pany. 

Mr.  Justice  Shepard  delivered  the  opinion  op  the 
Court. 

Early  in  1893,  the  Smith  Corrugating  Company  ordered 
from  the  New  Albany  Eail  Mill  Company,  an  Indiana  cor- 
poration, a  lot  of  iron  for  the  purpose  of  using  it  in  the 
construction  of  a  building  at  the  World's  Fair  in  Chicago. 
Before  the  iron  was  delivered,  but  after  it  had  been  shipped 
by  the  Eail.  Mill  company,  the  Smith  company  gave  its 
note,  dated  April  20,  1893,  to  the  Kail  Mill  company  for 
$1,555.88,  the  purchase  price  of  the  iron,  and  that  note  was 
subsequently  discounted  by  the  appellee,  the  Second  Na- 
tional Bank.  The  iron  was  greatly  delayed  in  transmission, 
but  without  the  fault  of  the  Smith  company,  and  arrived 
too  late  to  be  used  for  the  intended  purpose — other  iron 
having  been  purchased  and  used  in  its  stead. 

Upon  the  arrival  of  the  iron  in  Chicago,  the  Smith  com- 
pany, through  its  president,  made  arrangements  with  the 
agent,  in  Chicago,  of  the  Rail  Mill  company,  whereby  the 
Kail  Mill  company,  by  its  agent,  agreed  to  take  back  the 
iron  and  return  the  note,  and  accordingly  the  iron  was,  on 
June  6, 1893,  warehoused  at  Chicago,  in  the  name  of  the 
Waugh-Wilson  Commission  Company,  which  was  the 
Chicago  agent  of  the  Rail  Mill  company.  The  connection 
of  the  Smith  company  with  the  iron  seems  to  have  alto- 
gether ceased  with  that  transaction. 

As  agent  of  the  Kail  Mill  company,  the  Commission  com- 
pany afterward  sold  a  small  amount  of  the  iron,  and  the 
proceeds  of  such  sale  went  to  the  Kail  Mill  company,  but 
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the  principal  part  of  the  iron  remained  as  stored  until  it 
was  attached,  as  hereafter  stated. 

On  July  22,  1893,  the  Rail  Mill  company  made  an  assign- 
ment, under  the  laws  of  Indiana,  to  the  Union  Trust  Com- 
pany of  Indiana,  as  assignee,  and  the  deed  of  assignment 
was  recorded  on  the  same  day,  in  Floyd  county,  Indiana, 
and  in  Cook  county,  Illinois,  on  August  3d,  next  ensuing. 

The  Sloss  Iron  and  Steel  Company  was  an  Alabama  cor- 
poration and  a  creditor  of  the  Rail  Mill  company,  and  held 
its  promissory  notes,  and  commenced  an  attachment  suit  in 
Cook  county  on  one  or  more  of  said  notes,  and  garnisheed 
the  World's  Fair  corporation,  but  becoming  satisfied  that 
that  corporation  owed  nothing  to  the  Rail  Mill  company, 
dismissed  the  suit.  Afterward  the  notes,  aggregating 
$9,331,  were  assigned  by  the  Sloss  company  to  the  appel- 
lants, residents  and  citizens  of  Illinois,  who  began  this 
attachment  suit  on  the  same  against  the  Rail  Mill  com- 
pany, and  attached  the  iron  in  question  that  had,  as  above 
mentioned,  been-  taken  back  from  the  Smith  company  by 
the  Rail  Mill  company. 

The  Second  National  Bank  of  New  Albany,  the  Union 
Trust  Company,  assignee  of  the  Rail  Mill  company,  and 
the  Smith  Corrugating  Company,  severally  filed  interpleas 
in  the  suit,  each  claiming  the  iron  upon  different  grounds. 

The  court,  hearing  the  cause  without  a  jury,  found  against 
the  appellants  on  the  attachment  issue,  and  gave  judgment 
that  the  iron  attached  was  the  property  of  the  appellee*  the 
Second  National  Bank  of  New  Albanv,  as  between  it  and 
all  the  parties  plaintiff,  defendant,  and  interpleading,  and 
directed  the  sheriff  to  deliver  the  same  to  said  bank  upon 
its  delivering  to  the  Smith  company  the  note  it  had  given 
for  the  iron. 

Whether  the  judgment  of  the  Circuit  Court  was  correct 
or  not,  must,  so  far  as  the  Second  National  Bank  of  New 
Albany  is  concerned,  depend  upon  the  agreement  between 
the  Smith  company  and  the  Rail  Mill  company  when,  on  June 
6th,  the  iron  was  returned  by  the  former  to  the  latter  company. 

If  that  agreement  had  been  that  the  iron  should  be  taken 


First  District — October  Term,  1895.       277 

Forster  v.  Second  Nat.  Bk.  of  New  Albany. 

and  sold  and  the  proceeds  applied  to  the  payment  of  the 
Smith  company's  note,  which  had  been  given  for  it  and  was 
then  held  by  the  bank,  a  trust  relation  in  favor  of  the  bank 
as  holder  of  the  note,  would  have  arisen,  and  the  judgment 
would  be  right. 

But  that  was  most  clearly  not  the  agreement,  and  there 
was  no  agreement  made  that  even  tends  to  that  result  in 
any  form  it  may  be  stated. 

The  evidence  does  not  support  the  contention  of  appel- 
lee's counsel  that  the  iron  was  turned  back  for  the  purpose 
of  paying  with  its  proceeds  the  note  held  by  the  bank. 

Mr.  Waugh,  secretary  of  the  Waugh- Wilson  company, 
which  was  the  agent  in  Chicago  of  the  Rail  Mill  company, 
testified  that  "  the  iron  was  turned  over  to  the  New  Albany 
Rail  Mill  Company  because  there  was  a  delay  in  the  ship- 
ment; the  iron  was  to  go  on  certain  work  of  Mr.  Smith's  at 
the  World's  Fair,  and  he  was  obliged  to  buy  iron  to  com- 
plete the  contract  with  the  World's  Fair  because  of  the  de- 
lay; that  had  left  him  with  this  iron  on  his  hands;  he  did 
not  know  where  to  get  money  to  pay  for  it  when  the  ac- 
count became  due,  and  said,  '  Here,  you  take  that  iron  and 
give  me  credit  for  it,  *  *  *  here,  you  give  me  back  the 
note  and  you  take  the  iron.'  *  *  *  Nothing  particular 
was  said  in  reference  to  the  note  at  the  time  the  iron  was 
turned  over  to  me,  except  that  the  note  was  paid  by  the 
iron.  In  other  words,  the  payment  of  the  note  was  ad- 
vanced and  the  note  was  to  be  returned.  I  did  not  have 
the  note  there.  *  *  *  I  have  never  been  able  to  return 
the  note.  *  *  *  The  iron  was  returned  from  the  Smith 
Corrugating  Company  on  June  6th,  and  I  immediately 
warehoused  it.  *  *  *  I  sold  some  of  it  *  *  *  as 
agent  of  the  New  Albany  Rail  Mill.  *  *  *  The  pro- 
ceeds of  this  sale  went  to  the  New  Albany  Rail  Mill  Com- 
pany in  part.  *  *  *  I  took  this  (warehouse)  receipt  in 
the  name  of  the  Waugh- Wilson  Commission  Company,  as 
agent  of  the  New  Albany  Rail  Mill  Company." 

In  all  the  testimony,  there  was  nothing  stated  by  any 
witness  inconsistent  with  this  testimony  of  Mr.  Waugh,  and 
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we  fail  to  find  in  it  any  agreement,  or  understanding  even, 
that  the  iron  should  be  sold,  or  that  its  proceeds  should  in 
any  way  be  used  to  pay  or  secure  the  note. 

There  is  nothing  to  show  that  Smith  knew  at  that  time 
that  the  note  had  been  discounted  by  the  Rail  Mill  com- 
pany, nor  but  that  the  Rail  Mill  company  was  at  that  time 
in  good  financial  repute  and  credit.  The  inference  is  clear, 
from  the  evidence  of  both  Waugh  and  Smith,  for  they  both 
wrote  to  the  Eail  Mill  company  for  the  note  to  be  delivered 
up,  that  they  supposed  the  note  was  within  the  easy  control 
of  the  Rail  Mill  company.  The  note  was  dated  April  20th, 
and  being  at  sixty  days,  was  not  due.  Waugh  testified  that 
he  wrote  to  Mr.  Trinler,  the  manager  of  the  Rail  Mill  com- 
pany, for  the  note,  and  that  Trinler  said  that  inasmuch  as 
the  note  was  not  due-,  he  would  take  the  iron  and  pay  the 
note  with  it,  and  the  note  was  to  be  given  up. 

Under  the  facts  in  the  case,  it  seems  quite  clear  that  no 
trust  relation  in  favor  of  the  bank  which  held  the  note  was 
created  by  the  transaction,  and  that  it  was  error  to  direct 
the  delivery  of  the  unsold  iron  to  the  bank. 

By  the  judgment  of  the  Circuit  Court,  the  interplea  of 
the  Union  Trust  Company,  assignee  of  the  Rail  Mill  com- 
pany, was  dismissed.  From  that  order  the  Trust  oompany 
prayed,  and  was  allowed,  but  did  not  perfect  an  appeal,  and 
does  not  appear  to  be  represented  here,  although  its  rights 
have  been  argued  somewhat  by  the  appellee,  the  Smith  com- 
pany, and  by  the  appellant.  'We  will,  therefore,  for  the 
purpose  of  affording  the  full  relief  to  which  we  consider  ap- 
pellants as  entitled,  say  that  it  seems  that  the  order  dismiss- 
ing the  interplea  of  the  Trust  company  was  right. 

The  deed  of  assignment  from  the  Rail  Mill  company  to 
the  Trust  company  was  made  and  recorded  in  Floyd  county, 
Indiana,  which  we  assume  was  the  place  of  the  home  office 
of  the  Rail  Mill  company,  on  July  22,  1893,  and  was  re- 
corded in  Cook  county,  Illinois,  where  the  iron  was  in  ware- 
house, on  August  3,  1803.  This  attachment  was  levied  on 
the  iron  on  August  18,  1893.  There  is  no  evidence  tending 
even  to  show  that  the  Trust  company  ever  did  anything 
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prior. to  the  levy  of  the  attachment,  in  assertion  of  its  claim 
to  the  iron. 

An  assignee  has  a  reasonable  time  after  the  assignment 
to  take  possession  of  the  property  of  the  assignor,  as  against 
execution  or  attaching  creditors.  Lowe  v.  Matson,  140  111. 
103;  Feltenstein  v.  Stein,  157  111.  19. 

Bat  so  long  a  delay  as  here  occurred,  twenty-seven  days, 
after  the  making  of  an  assignment  in  Indiana,  a  State  ad- 
joining Illinois,  is,  in  our  opinion,  too  long,  and  is  unrea- 
sonable. We  therefore  think  that  as  to  these  appellants,  at 
least,  the  interplea  of  the  Trust  company  was  properly  dis- 
missed. And  in  saying  this  we  concede  all  that  is  urged 
upon  us  concerning  the  effect  of  the  assignment,  under  the 
laws  of  Illinois,  although  made  in  another  State. 

Some  point  is  made  upon  the  conceded  fact  that  the  notes 
upon  which  the  attachment  was  brought,  were  in  reality 
the  property  of  a  foreign  corporation,  and  had  been 
assigned  to  citizens  of  Illinois  for  the  purposes  of  the  suit 
alone.  By  the  assignment  of  the  notes  to  the  appellants, 
they  held  the  legal  title  to  the  notes,  and  were  the  proper 
parties  to  bring  suit.  Ridgely  Bank  v.  Patton,  109  111.  479; 
Lohman  v.  Cass  Co.  Bank,  87  111.  616;  Caldwell  v.  Law- 
rence, 84  111.  161. 

Our  conclusion,  therefore,  is  that  the  judgment  should 
be  reversed  and  the  cause  remanded  to  the  Circuit  Court, 
with  directions  to  that  court  to  render  judgment  in  favor 
of  appellants  and  against  the  said  Second  National  Bank  of 
New  Albany  and  the  Union  Trust  Company  of  Indiana  on 
their  respective  interpleas,  and  to  award  to  appellants  a 
special  execution  against  the  attached  iron. 

Reversed  and  remanded:  with  directions. 
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William  Wrigley,  Jr.,  et  al.  t.  George  M.  Cornelius  et  al. 

1.  Credibility  of  Witnesses— For  the  Jury.—  The  question  of  the 
credibility  of  witnesses  is  one  for  the  jury. 

2.  Waiver — Notice  of  Resale  of  Goods. — A  person  entitled  to  notice 
of  the  resale  of  goods  waives  the  same  by  telling  the  persons  of  whom 
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such  notice  is  required,  in  reply  to  the  question  "  What  shall  be  done 
with  them  ?  "  that  he  does  not  care. 

3.  Vendor  and  Vendee— Resale  of  Goods  on  Refusal  to  Accept.— 
When  a  vendee  refuses  to  accept  goods,  and  waives  notice  of  the  resale 
of  them  by  the  vendor,  the  vendor  is  only  required,  on  a  suit  for  the 
recovery  of  damages  for  non-acceptance,  to  show  that  he  disposed  of 
such  goods  in  good  faith,  with  reasonable  prudence  and  discretion. 

Assumpsit,  for  non-acceptance  of  goods  sold.  Appeal  from  the 
County  Court  of  Cook  County;  the  Hon.  Charles  A.  Bishop,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1895.  Affirmed. 
Opinion  filed  December  12,  1895. 

Doolittle,  Tolman  &  Pollasky,  attorney  for  appellants, 
contended  that  in  a  suit  brought  upon  the  breach  of  a  con- 
tract of  sale  of  personal  property,  when  brought  to  recover 
the  difference  between  the  contract  price  and  the  price  which 
the  goods  brought  upon  resale,  the  seller  must  give  notice 
to  the  buyer  of  his  intention  to  make  such  resale,  unless  the 
property  is  perishable  or  subject  to  depreciation  in  value  or 
price.  Bagley  v.  Findlay,  82  111.  524;  Trunkey  v.  Hedstrom, 
131  111.  209;  Roebling  Sons  Co.  v.  Lock  Stitch  Fence  Co.,  130 
111.  670;  Saladin  v.  Mitchell,  45  111.  85;  Newberger  v.  Roun- 
tree,  18  111.  App.  612;  Norton  v.  Ilummell,  22  111.  App.  196; 
Aultman  v.  Henderson,  32  111.  App.  336;  Kendall  v.  Young, 
40111.  App.  394;  Ullman  v.  Kent,  60  111.  271;  Mauldingv. 
Steele,  105  111.  647;  Plumb  v.  Campbell,  129  111.  110;  I^ustan 
v.  McAndrew,  44  K  Y.  72;  Hayden  v.  Demets,  53  N.  Y.  426; 
McEachron  v.  Eandles,  34  Barb.  301;  Mallory  v.  Lord,  29 
Barb.  454;  Crooks  v.  Moore,  1  Sandf.  297;  Bogart  v.  CTRegan 

1  E.  D.  Smith,  590,  592;  Lewis  v.  Greider.  49  Barb.  606; 
Porlen  v.  LeRoy,  30  N.  Y.  555;  Leonard  v.  Portier  (Tex.),  15 
So.  W.  R.  414;  Ingram  v.  Wackernagel  (Iowa),  48  No.  W. 
E.  998;  McClure  v.  Williams,  5  Sneed  (Tenn.),  718;  Gran- 
berry  v.  Frierson,  2  Baxter  (Tenn.),  326;  Waples  v.  Over- 
aker,  77  Tex.  7;  Redmond  v.  Smock,  28  Ind.  370;  Chapinan 
v.  Ingram,  30  Wis.  290;  Pickering  v.  Bard  well,  21  Wis.  562; 

2  Kent's  Cora.,  504;  Benjamin  on  Sales,  Sec.  788,  note  E;  2 
Parsons  on  Contracts,  484;  Story  on  Sales  (2d  Eel.),  436;  Tiede- 
mann  on  Sales,  Sec.  334;  2  Schouler,  Personal  Property, 
Sec.  551. 
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Louis  Boisot,  Jr.,  attorney  for  appellees. 

Where  a  vendee  refuses  to  receive  goods  bought,  the 
vendor  has  several  remedies,  one  of  which  is  to  resell  the 
goods  and  sue  for  the  difference  between  the  contract  price 
and  the  amount  obtained  by  such  rfesale.  This  is  what  ap- 
|>ellees  did.  But  appellants  claim  that  they  should  have 
given  notice  of  the  resale.  To  this  there  are  two  answers : 
First,  the  law  does  not  require  such  notice.  Second,  the 
appellants  expressly  waived  notice.  Ullman  v.  Kent,  60  111. 
271;  Maulding  v.  Steele,  105  111.  647;  Plumb  v.  Campbell,  120 
111.  110;  Van  Brocklen  v.  Smeallie,  140  N.  Y.  70;  35  N.  E. 
Rep.  416;  Mann  v.  Nat.  L.  O.  Co.,  87  Hun  558;  34  ]ST.  Y. 
Supp.  481;  Porlen  v.  LeRoy,  30  N.  Y.  549;  West  v.  Cunning- 
ham, 0  Port.  (Ala.)  104;  32  Am.  Dec.  300;  Hickok  v.  Hoyt, 
33  Com.  553. 

Mr.  Presiding  Justice  Gary  delivered  the  opIxion  ok 
the  Court. 

The  appellees  sued  the  appellants  for  not  accepting  part 
of  the  goods  which  the  appellees  allege  that  the  appellants 
contracted  to  buy  from  the  appellees. 

The  first  head  of  the  appellants'  brief  is :  "  The  improper 
admission  of  evidence."  The  abstract  shows  no  exception  to 
the  admission  of  any  evidence. 

Second.  "  The  refusal  of  proper  instructions  on  the  ques- 
tion of  the  burden  of  proof."     Those  instructions  are : 

"The  jury  are  instructed  that  the  burden  of  proof  in  this 
class  of  cases  is  always  upon  the  party  holding  the  affirma- 
tive; and  any  matter  asserted  by  one  party  and  denied  by 
the  other  can  only  be  proved  in  law  by  a  preponderance  of 
the  evidence,  and  in  this  case,  if  the  jury  find  from  the  evi- 
dence that  the  plaintiff  has  proved  the  alleged  contract  by 
only  one  witness,  and  that  the  contract  has  been  denied  by 
one  witness  of  equal  credibility  and  means  of  knowledge, 
then,  as  a  matter  of  law,  such  contract  has  not  been  proved, 
unless  in  the  minds  of  the  jury  there  have  been  facts  or  cir- 
cumstances proved  corroborating  the  plaintiff's  witness  suffi- 
cient to  outweigh  the  testimony  on  the  part  of  the  defendant. 
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2.  If  you  believe  from  the  evidence  that  the  plaintiff  has 
sworn  positively  that  the  defendant  ordered  ten  thousand 
of  the  pictures  in  controversy  from  the  plaintiff,  and  that 
the  defendant  has  sworn  just  as  positively  that  he  did  not 
order  ten  thousand  of  the  pictures  in  controversy  from  the 
plaintiff,  and  if  you  further  find  from  the  consideration  of 
the  evidence  in  the  case  that  the  testimony  of  the  defendant 
is  entitled  to  as  much  credit  as  that  of  the  plaintiff,  and  cor- 
roborated to  the  same  extent,  then,  so  far  as  that  point  is 
concerned,  you  should  find  for  the  defendant."  Johnson  v. 
People,  40  111.  App.  382, 140  111.  350,  is  a  complete  answer. 
Credibility  of  witnesses  is  for  the  jury. 

The  really  serious  question  in  the  case  is  under  the  third : 
"  The  necessitv  of  notice  of  resale."  We  shall  not  enter 
upon  the  task  of  reconciling,  or  extracting  the  true  rule 
from  the  many  cases  on  that  subject. 

The  evidence  is  that  on  the  refusal  to  accept,  one  of  the  ap- 
pellees asked  one  of  the  appellants  what  he  (appellee)  should 
do  with  the  rest,  and  the  reply  was  that  he  didn't  care  what 
— do  what  appellees  chose.  This  waived  notice,  and  only 
required  appellees  to  show  that  they  disposed  of  the  resi- 
due in  good  faith  and  with  reasonable  prudence  and  discre- 
tion. 

The  bill  of  particulars  is  not  before  us,  not  being  in  the 
bill  of  exceptions.  Bowland  v.  Lambka,  57  111.  App.  334. 
The  judgment  is  affirmed. 
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Eliza  A.  Page  v.  Permelia  Dillon. 


1.  Attachments— May  be  Tried  Out  of  its  Order.— Under  Section  18, 
l545    Chapter  110,  R.  S.,  entitled  "Practice,"  it  is  descretionary  with  the 

court  to  advance  the  trial  of  an  attachment  issue,  and  for  good  and  suf- 
ficient cause  direct  it  to  be  tried  out  of  its  order  on  the  docket. 

2.  Same— Trial  of  the  Different  issues.— Section  27,  Chapter  11, R.  S., 
entitled  "  Attachment,"  warrants  the  trial  of  an  attachment  issue  before 
the  hearing  upon  the  case  to  which  it  is  an  adjunct.  It  is  not  compul- 
sory to  submit  both  issues  at  the  same  time  to  one  jury,  and  the  parties 
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may  consent  to  separate  trials,  or  the  court  in  its  discretion  may  so 
order. 

8.  Same — Amendment  of  Affidavit  —  New  Causes — New  Bond.— 
When  the  affidavit  for  an  attachment  is  insufficient  it  may  be  amended; 
but  when  the  plaintiff  moves  to  file  an  additional  affidavit  setting  up 
other  grounds  for  attachment,  such  motion  should  be  accompanied  with 
an  offer  to  file  a  new  bond  conditioned  for  the  prosecuting  with  effect, 
etc.,  the  additional  causes  set  forth. 

Attachment  Proceedings.— Appeal  from  the  Superior  Court  of  Cook 
County;  the  Hon.  James  Gogcun,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.    Affirmed.    Opinion  filed  December  12, 1895. 

Statement  of  the  Case. 

This  was  an  action  on  the  case  for  deceit;  a  writ  of  at- 
tachment in  aid  was  issued,  both  summons  and  writ  being 
returnable  to  the  December,  1894,  term  of  the  Superior 
Court.  The  writ  was  levied  on  certain  real  estate.  The  ten- 
ant of  this  real  estate,  being  summoned  as  garnishee, 
answered  that  he  owed  $200  rent  for  the  months  of  Decem- 
ber, January,  February  and  March,  and  that  on  April  1st, 
there  would  be  due  $50  more. 

The  declaration  sets  up  at  length  a  long  and  complicated 
set  of  facts  showing  that  plaintiff  rented  to  defendant  cer- 
tain premises  for  a  hotel,  and  that  desiring  to  escape  her 
liability  under  said  lease,  defendant  produced'  a  man  of 
straw,  falsely  and  knowingly  represented  him  to  be  a  per- 
son of  great  wealth  and  substantiality,  and  succeeded  in 
thus  getting  the  lease  canceled,  and  a  new  lease  made  to  her 
"  dummy ,?  (Skinner),  who  almost  immediately  after  the  suc- 
cessful culmination  of  this  conspiracy  disappeared,  whereby 
the  plaintiff  lost  $800  rent. 

Defendant  duly  traversed  the  attachment  affidavit  and 
demurred  to  the  declaration.  The  demurrer  was  argued 
and  overruled,  and  defendant  filed  the  plea  of  the  general 
issue. 

The  defendant  at  the  January,  1895,  term,  upon  her  affi- 
davit moved  the  court  to  set  the  attachment  issue  down  for 
trial  at  an  early  date,  in  which  she  "  deposes  and  says  that 
she  is  one  of  the  defendants;  is  unmarried;  residence,  1466 
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Michigan  Avenue,  Chicago;  that  she  is  the  owner  in  fee  sim- 
ple of  the  premises  known  as  3411  Vernon  avenue,  Chicago, 
which  is  the  only  real  estate  owned  by  her,  and  is  worth 
more  than  $10,000,  and  is  incumbered  for  $1,000,  occupied 
by  George  W.  Stone  as  tenant  at  $50  a  month;  that  she  has 
no  other  property  except  household  furniture  worth  less 
than  $1,000,  incumbered  by  chattel  mortgage;  that  her  en- 
tire income  now  is  barely  sufficient  to  pay  her  living  ex- 
penses and  the  incumbrances  on  her  property,  and  that 
without  the  $50  rent,  which  she  has  heretofore  received 
from  said  Stone,  it  will  be  impossible  for  her  to  meet 
her  indebtedness  and  expenses;  that  Stone's  lease  does 
not  expire  until  April  30,  1895;  that  she  is  in  bad 
health  and  has  a  large  family  to  provide  for;  that  the  said 
real  estate  has  been  attached  and  that  said  Stone  has  been 
garnisheed  and  refuses  to  pay  her  rent;  that  she  has  made 
diligent  efforts  to  secure  a  bond  for  the  purpose  of  having 
the  attachment  and  garnishment  released,  but  has  been  and 
now  is  wholly  unable  to  do  so;  that  she  has  a  good  and 
valid  defense  to  the  whole  of  the  action,  upon  its  merits; 
that  the  claim  of  the  plaintiff  is  for  the  sum  of  about  $760 
tor  alleged  damages  for  securing  the  fraudulent  cancellation 
of  the  lease  by  this  affiant,  as  will  be  more  fully  shown  by 
the  declaration  filed  herein,  and  that  the  allegations  in  said 
declaration  are  false,  and  without  any  foundation  whatso- 
ever, as  she  believes  she  can  show  on  the  trial  of  this  cause; 
wherefore  she  prays  to  set  down  the  attachment  issue  for 
trial  at  an  early  date,  so  that  she  may  be  permitted  to  show 
that  it  was  unjustly  sued  out,  and  that  the  cloud  may  be 
removed  from  her  property,  and  that  she  may  be  able  to 
collect  rent  from  Stone,  which  she  needs  for  the  pur- 
poses aforesaid,  and  that  the  allegations  in  the  affidavit  for 
attachment  charging  this  affiant  with  intention  to  defraud 
creditors  are  wholly  false." 

After  argument,  the  court  granted  defendant's  motion 
and  set  the  attachment  issue  only,  for  hearing  at  10  a.  m., 
January  29,  1895,  to  wThich  the  plaintiff  excepted. 

On  January  22,  1S95,  the  plaintiff  expressly  reserving  her 
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objections  and  exceptions  to  said  action  of  the  court  in  sum- 
marily setting  said  case  for  trial  on  the  attachment  issue 
only,  moved  the  court  to  permit  the  issue  on  the  declaration 
and  plea  to  be  heard  at  the  time  when  the  case  came  on  for 
trial  of  the  attachment  issue.  This  was  supported  by  an 
affidavit  showing  that  the  same  witnesses  who  were  relied 
upon  to  prove  the  allegations  of  the  affidavit  for  attach- 
ment, were  also  necessary  and  material  witnesses  on  the 
issue  presented  by  the  declaration  and  plea,  and  that  the 
whole  case  could  be  tried  in  substantially  the  same  time  as 
the  attachment  issue  only.  To  which  defendant  filed  a 
counter-affidavit  setting  forth  that  one  Vm.  Skinner,  of 
Denver,  Colo.,  whose  exact  address  she  does  not  know,  but 
is  endeavoring  to  find,  is  a  necessary  witness  for  her;  that  it 
will  be  necessary  to  take  his  deposition,  and  that  the  suit 
would  not  be  reached  in  the  ordinary  course  within  two  or 
three  years.  This  motion  of  plaintiff  the  court  denied  and 
the  plaintiff  again  excepted. 

The  plaintiff  next  moved  the  court  for  leave  to  file  an 
amended  attachment  affidavit,  which  motion  was  supported 
by  the  affidavit  of  her  counsel,  stating  that  by  a  more  recent 
examination  of  the  records  he  had  discovered  that  a  portion 
of  the  personal  property  and  real  estate  which  plaintiff  and 
affiant  believed  at  the  time  of  making  the  original  affidavit 
for  attachment  in  aid,  defendant  was  about  to  convey,  had 
actually  at  that  time  been  so  fraudulently  conveyed,  and 
that  one  of  said  fraudulent  conveyances  was  a  chattel  mort- 
gage, which  was  improperly  indexed  in  the  recorder's  office, 
so  that  the  plaintiff  could  not  discover  said  conveyance,  al- 
though she  searched  for  it  before  the  original  attachment 
affidavit  was  filed.  Plaintiff,  with  said  motion  and  affidavit, 
submitted  to  the  court  for  its  inspection  the  amended  at- 
tachment affidavit,  which  she  asked  leave  to  file,  which,  in 
addition  to  the  allegations  of  the  original  affidavit,  that  the 
defendant  "  was  about  fraudulently  to  convey,"  etc.,  also 
alleged  that  the  said  defendant  had  fraudulently  conveyed, 

etc. 
This  motion  was  takqn  under  advisement,  and  on  February 
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25, 1895,  the  court  denied  the  motion  and  refused  to  permit 
the  amended  attachment  affidavit  to  be  filed,  and  the  plaint- 
iff  for  the  third  time  presented  her  bill  of  exceptions  to  the 
ruling  of  the  court,  which  was  duly  signed  and  sealed. 

Pursuant  to  the  order  of  the  court  in  setting  down  for 
trial  the  attachment  issue  only,  said  case  was  called  on  March 
29th,  and  counsel  for  plaintiff  renewed  his  objections  to  the 
action  of  the  court  in  taking  up  said  case  for  trial  out  of  its 
order  on  the  attachment  issue  only,  and  objected  to  proceed- 
ing unless  both  issues  were  tried  together;  the  court  over- 
ruling said  objections,  plaintiff  again  excepted  and  objected, 
and  excepted  to  the  impaneling  and  swearing  of  the  jury, 
and  declined  to  offer  any  evidence;  thereupon  the  defendant 
was  sworn  and  testified  that  she  was  not,  on  or  about  the 
17th  of  November,  about  to  conceal,  assign  or  otherwise  dis- 
pose of  her  property  or  effects  so  as  to  hinder  or  delay  her 
creditors.  Counsel  for  plaintiff  declined  to  cross-examine 
and  the  jury  returned  the  following  verdict :  "  We,  the 
jury,  find  the  issues  in  the  attachment  for  the  defendant." 

The  plaintiff  moved  for  a  new  trial,  which  was  argued  and 
overruled,  and  the  attachment  quashed  and  garnishee  dis- 
charged, to  which  plaintiff  again  excepted.  An  appeal  was 
forthwith  prayed  by  and  allowed  to  the  plaintiff,  and  there 
filed  and  approved. 

Doolittle,  Tolman  &  Pollasky,  counsel  for  appellant, 
contended  that  if  the  court  had  the  right  to  advance  the 
case,  it  should  have  set  the  whole  case  down  for  trial,  and 
not  a  part  of  it  only. 

There  is  no  warrant  of  law  for  splitting  up  an  attachment 
suit  into  two  suits. 

Section  27  of  the  Attachment  Act  provides  that  the  at- 
tachment suit  "  shall  proceed  to  final  judgment  as  though 
commenced  by  summons."  Section  31,  on  attachments  in 
aid,  provides  that  "such  proceedings  shall  thereupon  be  had 
as  are  required  or  permitted  in  original  attachments  as  near 
as  may  be."  There  is,  therefore,  no  statutory  warrant  for 
a  severance  of  the  attachment  issue  from  the  issue  on  the 
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merits,  and  section  31  puts  attachment  in  aid  suits  on  a  par 
with  attachment  suits. 

It  has  been  decided  that  the  attachment  in  aid  is  a  mere 
adjunct  of  the  original  suit,  and  not  a  distinct  proceeding. 
Moore  v.  Hamilton,  2  Gil.  429;  Kutledge  v.  Stribling,  26  111. 
App.  354;  Schulenberg  v.  Farweil,  84  111.  400;  Firebaugh  v. 
Hall,  63  Dl.  81. 

R.  W.  Leemino  and  A.  W.  Fulton,  attorneys  for  appellee, 
contended  that  the  discretion  given  a  court  to  try  a  case 
out  of  its  order  is  a  legal  discretion  not  subject  to  review 
upon  appeal  except  for  abuse. 

What  is  "  good  and  sufficient  cause"  for  trying  a  case  out 
of  its  order  on  the  docket  must  be  determined  by  the  court  in 
the  exercise  of  a  sound  legal  discretion.  Its  discretion  in  that 
regard  is  a  matter  that  can  not  be  reviewed  unless  where  there 
has  been  a  flagrant  abuse  that  works  injustice.  Smith  v. 
Third  National  Bank,  79  111.  120;  Clark  v.  Marfield,77  111. 
260;  Anthony  v.  International  Bank,  93  111.  230;  Crosby  v. 
Kiest,  36  111.  App.  427;  Eemain  v.  Ater,  88  111.  301. 

The  attachment  affidavit  can  be  amended  for  insufficiency 
only.  No  new  ground  of  attachment  should  be  added  by 
amendment  after  service  of  writ  and  traverse  filed.  Sec- 
tion 28,  Chapter  11,  R.  S.,  111.;  Section  26,  Chapter  11,  R.  S., 
111.;  Section  24,  Chapter  110,  R.  S.,  111. 

In  the  cases  reported  in  Illinois  the  only  amendments  ap- 
pearing to  have  been  allowed  were  in  cases  where  the  affidavit 
was  informal  or  insufficient;  as,  for  instance,  where  the  seal 
or  some  formal  requirement  is  omitted.  Lee  v.  Vail,  2 
Scam.  474;  Campbell  v.  Whetstone,  3  Scam.  361;  Norton  v. 
Dow,  5  Gilm.  461;  Roberts  v.  Dunn,  71  111.  48;  Kruse  v. 
Wilson,  79  111.  237;  Smith  v.  Clinton  B.  Co.,  13  111.  App.  577. 

In  other  States,  where  the  statutes  governing  the  amend- 
ment of  attachment  affidavit  is  substantially  like  that  of 
ours,  it  is  held  that  amendments  are  allowed  only  to  cure  a 
defect  or  insufficiency  and  not  to  set  up  a  new  ground  of  at- 
tachment after  filing  bond  and  the  writ  has  been  levied,  as 
was  sought  to  be  done  in  this  case.    Brookmire  v.  Rosa 
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(Neb.),  51  N.  W.  841;  Jaffray  v.  Wolfe  (Neb.),  33  Pac.  950; 
Sec.  144,  Gen.  Stat.  Neb.,  546;  Dalsheimer  v.  McDaniel,  12 
So.  Rep.  338  (69  Miss.  339);  Sees.  132,  134(2464, 2419),  Ann. 
Code,  Miss.;  Robinson  v.  Burton.  5  Kan.  181. 

Mr.  Justice  Waterman  delivered  the  opinion  or  the 
Court. 

It  is  first  urged  that  the  court  below  erred  in  advancing 
the  trial  of  the  attachment  issue. 

The  statute,  Sec.  18  of  Chap.  110,  R.  S.,  provides  that 
"  in  all  suits  by  capias  where  the  defendant  shall  have  been 
arrested,  and  in  replevin  and  attachment,  the  plaintiff 
may  be  required  to  file  his  declaration  at  the  first  term,  and 
the  defendant  may  have  a  trial  at  such  term,  unless  suffi- 
cient cause  for  a  continuance  is  shown." 

The  statute  does  not  make  it  compulsory  upon  the  defend- 
ant in  such  cases  to  have  a  trial  at  the  first  term,  unless  suf- 
ficient  cause  for  a  continuance  is  shown,  but  it  does  give 
him  the  right  to  such  trial,  if  he  demand  it. 

In  addition  to  this,  the  statute,  Sec.  17  of  Chap.  110,  R.  S„ 
gives  the  court  the  right  for  good  and  sufficient  cause  to 
direct  that  a  case  be  tried  out  of  its  order. 

The  affidavit  of  the  defendant  was  sufficient  to  justify  the 
court  in  acting  as  it  did  upon  the  discretion  confided  to  it 
by  the  statute. 

Sec.  27  of  Chap.  11.  R.  S.,  distinctly  warrants  the  trial  of 
the  attachment  issue  before  the  hearing  upon  the  case  to 
which  it  is  an  adjunct. 

It  may  be  the  case  that,  ordinarily,  it  is  better  that  each 
issue  be  submitted  at  the  same  time  to  one  jury.  Hawkins 
v.  Albright,  70  111.  87  (90);  Moeller  v.  Quarrier,  14  Id.  280; 
Boggs  v.  Bindskoff,  23  Id.  65.  But  such  course  is  not  com- 
pulsory. 

The  parties  may  consent  to  separate  trials  of  the  variant 
issues,  or  the  court  may,  in  its  discretion,  so  order. 

We  do  not  think  that  there  was,  in  the  action  of  the  Su- 
perior Court,  in  this  regard,  an  abuse  of  discretion,  such  as 
would  justify  us  in  setting  aside  the  judgment  rendered. 

Appellant  insists  that  she  should  have  been  permitted  to 
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amend  the  affidavit  for  the  attachment.  What  appel- 
lant really  asked  was  that  she  be  permitted  to  file  an  addi- 
tional affidavit,  assigning  grounds  not  contained  in  the 
original.  No  objection  had  been  or  could  well  be  made  to  the 
sufficiency  of  the  affidavit  she  filed  at  the  beginning  of  her 
action;  it  was  in  nowise  insufficient,  had  it  been,  her  right 
to  file  a  sufficient  one  would  have  been  clear.  Sec.  28  of 
Chap.  11,  R.  S. 

We  think  that  if  plaintiff  desired  to  file  an  additional 
affidavit  setting  forth  additional  grounds  for  an  attachment, 
she  should  have  offered  to  file  therewith  a  new  bond,  condi- 
tioned for  the  prosecuting  with  effect,  etc.,  the  additional 
cause  set  forth.  It  is  manifest  that  the  bond  she  had  given, 
months  before,  would  not  cover  the  new  reasons  assigned 
for,  and  the  new  issue  in  attachment  tendered  by  the  new 
affidavit.  Baldwin  v.  Ferguson,  35  111.  App.  393;  Denni- 
son  v.  Blumenthal,  37  111.  App.  385. 

We  find  no  error  in  this  record  warranting  a  reversal  of 
the  judgment  rendered  upon  the  attachment  issue,  and  it  is 
affirmed. 


ElwynD.  Seaton  v.  Ebenezer  L.  Kendall.  nlju) 

1.  Arbitration— Not  Necessary  to  Name  the  Court  in  Which  the 
Judgment  is  to  be  Entered. — In  an  agreement  to  submit  matters  to  arbi- 
tration, under  the  statute  it  is  not  necessary  to  name  the  court  which  is 
to  render  judgment  on  the  award. 

2.  Same—  Waiver  of  Right  to  Object  to  Misconduct  of  an  Arbitrator. 
— Where  a  party  has  notice  of  misconduct  of  an  arbitrator,  but  instead 
of  revoking  the  submission  (as  he  may)  goes  on  to  a  final  hearing  and 
finding  by  the  arbitrators,  he  must  be  regarded  as  waiving  his  right  to 
object. 

8.  Same — Requisites  of  the  Award. — It  is  not  necessary  that  arbitra- 
tors should  expressly  declare  in  their  award  that  they  have  decided  the 
matters  submitted  to  them.  It  is  sufficient  if  the  facts  appear  from  the 
contents  of  the  award. 

4  Awards— Disposes  of  AU  Matters  Presented.— The  presumption 
is  that  an  award  disposes  of  all  matters  presented  and  includes  nothing 
not  submitted. 

Vol.  LXI  19 
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Proceedings  for  Judgment,  on  an  award.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  John  Barton  Payne,  Judge,  presid- 
ing. Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opin- 
ion filed  December  12,  1805. 

Clark  &  Clark,  attorneys  for  appellant. 

Tenney,  McConnell  &  Coffeen,  attorneys  for  appellee, 
contended  that  arbitrators,  by  the  submission,  become  judges 
by  the  choice  of  the  parties  both  of  the  law  and  the  fact,  and 
from  their  decision  there  is  no  appeal,  or  review  of  any  de- 
cision made  by  them  within  the  scope  of  their  powers,  unless 
it  be  for  fraud,  partiality  or  misconduct.  Nor  will  a  mis- 
take of  law  or  fact  by  the  arbitrators  be  ground  for  setting 
aside  an  award.     Sherfy  v.  Graham,  72  111.  158. 

The  arbitrator  is  the  final  judge  of  all  questions,  both  of 
law  and  fact.  Morse  on  Arbitration,  214;  Pulliam  v.  Pen- 
soneau,  33  111.  375. 

He  may  disregard  the  strict  principles  of  law  and  decide 
according  to  his  views  of  what  is  right  in  the  case.  Morse 
on  Arbitration,  217;  Boston  Water  Power  Co.  v.  Gray,  6 
Mete.,  131;  1  Am.  &  Eng.  Ency.  of  Law,  675. 

An  award,  like  the  finding  of  a  court,  is  presumed  to  em- 
brace all  matters  submitted,  and  unless  regularly  impeached, 
is  conclusive.  The  arbitrators  are  presumed  to  have  con- 
sidered all  the  evidence.     Hadaway  v.  Kelley,  78  111.  286. 

An  award,  being  the  judgment  of  a  tribunal  of  the  parties' 
own  choosing,  should  be  liberally  construed  to  sustain  it. 
Henderson  v.  Iteinbeck,  33  111.  302;  McMillan  v.  James,  105 
111.  194. 

An  award  should  not  be  set  aside  on  merely  technical 
grounds  not  affecting  the  merits  of  the  controversy.  Stere 
v.  Brownell,  113  111.  415;  Golder  v.  Mueller,  22  App.  Ct., 
527. 

Mr.  Justice  Waterman  delivered  the  opinion  op  the  (ft 

Court. 

This  is  a  proceeding  for  a  judgment  on  an  award  of  an 
arbitrator,  a  cross-motion  to  set  aside  the  award  having  been 
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made.  Section  16,  of  chapter  10,  entitled  "  Arbitration," 
reads  as  follows : 

"  All  persons  having  a  requisite  legal  capacity  may,  by  an 
instrument  in  writing,  to  be  signed  and  sealed  by  them, 
submit  to  one  or  more  arbitrators  any  controversy  existing, 
not  in  suit,  and  may  in  such  submission  agree  that  a  judg- 
ment of  any  court  of  record,  competent  to  have  jurisdic- 
tion of  the  subject-matter  to  be  named  in  such  instrument, 
shall  be  rendered  upon  the  award  made  pursuant  to  such 
submission." 

It  is  submitted  on  behalf  of  appellant,  that  the  agree- 
ment of  submission  must  name  the  court  which  is  to  render 
judgment  on  the  award  when  made. 

The  agreement  in  this  case  follows  the  language  of  the 
statute.  No  reason  is  perceived  why,  in  such  an  agree- 
ment, a  particular  court  must  be  mentioned  in  which 
judgment  may  be  rendered.  The  agreement  is  in  this 
regard  analogous  to  a  power  of  attorney  authorizing  a  con- 
fession of  judgment.  From  time  immemorial  these  have 
been  in  a  general  form,  authorizing  "  any  attorney  of  any 
court  of  record  to  appear  in  such  court  and  confess  judg- 
ment," etc.  Yet  it  never  has  been  doubted  that  this  was 
sufficiently  certain  to  authorize  any  court  of  competent 
jurisdiction  to  enter  the  judgment,  although  neither  the 
attorney  nor  the  court  is  specified  by  name. 

The  11th  section  of  the  arbitration  act  is  as  follows: 
"  Application  to  set  aside,  modify  or  amend  such  award,  as 
provided  in  the  two  preceding  sections,  must  be  made  be- 
fore the  entry  of  final  judgment  on  such  award;  provided, 
nothing  herein  shall  be  so  construed  as  to  deprive  courts  of 
chancery  of  their  jurisdiction,  as  in  other  cases." 

Before  the  award  was  filed  in  court,  for  judgment 
thereon,  a  suit  had  been  commenced  by  the  appellant 
against  the  appellee  to  set  aside  the  award  in  question. 
The  bill  in  that  case  was  filed  January  29,  1895;  summons 
issued  in  such  cause  on  the  same  day,  and  such  summons 
was  served  upon  the  appellee  on  the  1st  day  of  February, 
1895. 
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The  bill  of  complaint  in  the  chancery  suit  prays  for  an 
injunction  to  restrain  the  appellee  from  proceeding  to  en- 
force the  award,  until  further  order  in  the  chancery  suit, 
and  also  prays  that  the  award  in  question  be  vacated  and 
set  aside. 

It  is  insisted  that,  this  having  been  done,  the  Superior 
Court  erred  in  entering  judgment  upon  the  award.  A  suf- 
ficient answer  to  this  contention  is  that  the  parties  agreed 
that  the  motion  of  plaintiff  for  judgment,  and  the  objections 
to  the  entry  of  judgment,  and  the  cross-motion  of  the 
defendant  to  set  aside  the  award,  be  heard  and  determined 
all  together. 

Morse,  in  his  work  on  Arbitration  and  Award,  page  534, 
says :  "  An  arbitrator  ought  not  even  to  talk  with  a  party 
concerning  the  subject-matter  of  the  submission  while  the 
award  is  still  not  made  up.  It  is  not  in  terms  decided  that 
any  such  conversation  would  actually  vacate  the  award.  It 
would  probably  depend  upon  the  nature  of  the  remarks 
made  and  all  the  circumstances  of  the  particular  case.  But 
if  it  should  amount  to  receiving  an  ex  parte  communication, 
there  can  be  no  doubt  that  it  would  constitute  such  miscon- 
duct as  to  vacate  the  award.  Thus,  if,  after  the  parties  have 
filed  written  statements  of  their  respective  claims,  the  arbi- 
trators accept  a  further  statement  containing  new  matter 
from  one  of  the  parties  without  notice  to  the  other,  it  is 
such  misconduct  and  partiality  as  will  vacate  their  award." 

"We  find  no  sufficient  evidence  that  the  arbitrator  selected 
by  the  parties  was  not  a  proper  person  to  so  act  or  failed  to 
act  fairly  and  impartially.  Neither  was  there  any  such  error 
in  the  admission  or  rejection  of  evidence  as  would  warrant 
us  in  setting  aside  the  judgment  rendered  by  the  Superior 
Court.  It  appears  that  during  the  course  of  the  arbitration 
the  arbitrator  said  to  Kendall  that  he,  the  arbitrator,  had 
made  a  brief  trial  balance  in  the  books,  and  there  was  an 
error  somewhere  of  $6.50,  and  asked  said  Kendall  to  find  the 
error;  that  Kendall  took  the  books  home  with  him,  and  at 
the  next  sitting  at  the  hearing  of  said  case,  he,  Kendall, 
explained  the  error  in  Seaton's  presence,  stating  that  his, 
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Kendall's,  personal  account  should  be  credited  with  the 
amount. 

It  is  manifest  that  appellant,  being  well  aware  of  the  con- 
versation between  the  arbitrator  and  appellee,  instead  of 
revoking  the  submission  as  he  then  might,  went  on  to  a 
final  hearing  and  finding  by  the  arbitrators. 

We  think  that  he  can  not  be  permitted  thus  to  experi- 
ment with  the  tribunal  he  had  agreed  in  creating,  to  occupy 
the  position  that  he  would  rest  content  with  its  judgment  if 
in  his  favor,  while  he  held  in  reserve  a  complaint  he  would 
make  if  he  was  not  satisfied  with  the  decision.  His  silence, 
after  he  became  aware  of  what  he  now  terms  improper  con- 
duct, must  be  regarded  as  a  waiver  of  such  impropriety. 
Stampfoski  v.  Steffens,  79  111.  303. 

It  is  urged  that  the  award  is  not  within  the  submission. 

The  award  and  submission  are  as  follows : 

State  of  Illinois,  ) 
County  of  Cook,   j  8S- 

Before  Gilbert  G.  Ogden,  Arbitrator. 

Ebenezer  L.  Kendall  v.  Elwyn  D.  Seaton,    Claim  for  sum 
due  as  share  of  partnership  losses. 

Award. 

To  all  to  whom  these  presents  shall  come  or  may  concern, 
be  it  known  and  published : 

That  I,  Gilbert  G.  Ogden,  arbitrator,  to  whom  was  sub- 
mitted in  writing,  dated  December  12,  1894,  and  signed  and 
sealed  by  them,  the  matters  in  controversy  existing  and 
pending,  but  not  in  suit,  between  Ebenezer  L.  Kendall  and 
Elwyn  D.  Seaton,  in  relation  to  their  partnership  under  the 
name  of  Kendall  &  Seaton,  organized  in  1885,  to  manufacture 
barrel  hoops  at  Green  Bay,  Wisconsin,  wherein  said  Kendall 
claimed  from  said  Seaton  a  sum  due  as  Seaton' s  share  of  the 
losses  in  the  business,do  declare  and  publish  that  1,  after  being 
sworn  as  required  by  statute,  to  faithfully  hear,  examine  and 
determine  the  said  cause,  according  to  the  principles  of  equity 
and  justice,  and  to  make  a  just  and  true  award  according 
to  the  best  of  my  understanding,  and  having  appointed  a 


294  Appellate  Courts  of  Illinois. 

Vol.  61.]  Seaton  v.  Kendall. 

place  and  time  for  the  hearing  of  said  cause,  and  having 
given  the  said  parties,  respectively,  notice  of  the  time  and 
place  of  such  hearing,  and  having  been  attended  by  said 
parties  and  heard  their  allegations  aqd  proofs,  and  examined 
the  matters  in  controversy  in  said  cause,  and  being  fully 
advised  in  relation  thereto,  do  make  and  publish  this,  my 
award,  in  writing;  that  is  to  say,  that  there  is  due  and  ow- 
ing to  the  said  Ebenezer  L.  Kendall  from  the  said  Elwyn  D. 
Seaton,  the  sum  of  one  thousand  four  hundred  and  eighty- 
three  dollars  and  thirty-nine  cents  (§  1,483.39). 

In  witness  thereof  I  have  hereunto  subscribed  my  name 
this  14th  day  of  January,  A.  D.  1895. 

Gilbert  G.  Ogden. 

The  following  is  the  submission : 

Know  all  men  by  these  presents :  That,  whereas,  a  con- 
troversy is  now  existing  and  pending,  but  not  in  suit,  be- 
tween us,  the  undersigned,  in  relation  to  our  partnership 
under  the  name  of  Kendall  &  Seaton,  organized  in  1885,  to 
manufacture  barrel  hoops  at  Green  Bay,  Wisconsin,  wherein 
Kendall  claims  from  Seaton  a  sum  due  as  Seaton's  share  of 
the  losses  in  the  business,  we,  the  undersigned,  do  hereby 
submit  to  Gilbert  G.  Ogden,  as  arbitrator,  the  said  matter 
of  controversy  existing  between  us,  and  we  do  hereby 
further  agree  that  a  judgment  of  any  court  of  record,  com- 
petent to  have  jurisdiction  of  the  subject-matter  of  said  con- 
troversy, may  be  rendered  upon  the  award  made  pursuant 
to  this  submission,  in  pursuance  of  the  statute  in  such  case 
made  and  provided. 

Dated  Chicago,  Illinois,  December  12,  1894. 

Ebenezer  L.  Kendall.      [Seal.] 
Elwyn  D.  Skaton.  [Seal.] 

The  award  does  not  appear  to  be  beyond  the  submission. 
It  is  not  necessary  that  arbitrators  should  expressly  declare 
in  an  award  that  they  have  decided  the  matters  submitted 
to  them.  It  is  sufficient  if  the  facts  appear  from  the  con- 
tents of  the  award.    Morse  on  Arbitration,  253. 

Although  many  items  of  account  or  separate  demands 
are  submitted,  an  award  of  a  sum  in  gross  is  sufficient. 
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The  presumption  is  that  the  award  disposes  of  all  mat- 
ters presented.  The  court  always  desires  to  uphold  the 
award  and  will  make  everv  reasonable  intendment  and 
presumption  in  its  favor;  and  the  court  will  presume  that 
it  does  not  include  matters  not  submitted.  Morse  on  Arbi- 
tration, 265,  362,  365,  367;  Byers  v.  Van  Deusen,  5  Wend. 
268;  Caton  v.  MacTavish,  10  Gill  &  J.  192. 

The  award  seems  to  be  mutual  and  not  to  be  extravagant. 

The  judgment  of  the  Superior  Court  is  affirmed. 


J.  F.  McGuire  y.  John  M.  Carlson,  doing  business  as  John 

M.  Carlson  &  Co. 

1.  Real  Estate  Broker—  When  Entitled  to  Commissions.— It  for 
any  fault  of  the  principal  a  sale  is  not  effected  to  the  person  who 
has  been  introduced  to  him  by  his  broker,  he  is  still  entitled  to  commis- 
sions if  he  found  and  presented  a  customer  able,  ready  and  willing  to 
purchase  upon  the  given  terms. 

2.  Same — Owner  May  Employ  Two  or  More. — Unless  he  specially 
agrees  not  to  do  so  an  owner  may  employ  two  or  more  brokers,  and  in 
such  case  it  is  the  broker  who  is  the  efficient  cause  of  the  sale  who 
is  entitled  to  commissions,  and  his  right  is  not  affected  by  the  fact 
that  he  sells  to  one  whose  attention  to  the  property  had  before  been  called 
by  another  broker. 

3.  Same — Which  One  is  Entitled  to  Commissions.  — It  is  not  the  broker 
who  first  speaks  of  the  property,  but  he  who  is  the  procuring  cause  of 
the  sale  who  is  entitled  to  the  commissions. 

4.  Same— Rights  of  the  Party  Selling. — The  party  selling,  where  sev- 
eral brokers  have  been  employed,  may,  in  the  absence  of  collusion  on 
his  part,  pay  the  commissions  to  the  agent  through  whose  instrumental- 
ity the  sale  was  brought  about,  without  inquiry  as  to  whether  some 
other  broker  may  have  had  something  to  do  with  effecting  the  sale. 

5.  Evidence — Purchaser's  State  of  Mind. — In  determining  the  ques- 
tion as  to  which  one  of  two  brokers  effected  a  sale,  it  is  proper  to  show 
by  the  purchaser  what  was  the  state  of  lus  mind  regarding  the  purchase 
of  the  property  after  lie  left  the  broker  claiming  the  commissions. 

Assumpsit,  for  broker's  commissions.  Appeal  from  the  County  Court 
of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Reversed  and  remanded.  Opin- 
ion filed  December  12,  1805. 
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Statement  of  the  Case. 

This  was  a  suit  brought  before  a  justice  of  the  peace  to 
recover  commissions  claimed  to  be  due  appellee  as  a  real 
estate  broker,  on  the  sale  of  property  at  Rogers  Park, 
owned  by  the  wife  of  appellant  and  listed  with  George  C. 
Moore,  the  local  employe  or  agent  of  appellee  at  Rogers 
Park,  by  appellant,  who  told  Moore  the  property  was  his. 
The  premises  in  question  were  also  placed  on  sale  with  F. 
H.  Doland  &  Co.,  a  firm  of  real  estate  brokers  of  which  L. 
H.  Jennings  was  a  member,  and  Mr.  Markey  was  local 
agent,  keeping  their  office  at  Rogers  Park. 

Henry  Hiestand,  attorney  for  appellant,  contended  that 
it  matters  not  how  slight  his  services  had  been,  or  how 
great  his  exertions,  the  broker  can  only  recover  when  the 
sale  resulted  from  them.    2  Am.  &  Eng.  £nc.  of  Law,  5S2. 

The  purchaser  had  concluded  not  to  purchase,  and  there 
is  no  evidence  that  appellee  induced  him  to  change  his 
mind,  but  positive  proof  that  the  other  broker  did;  appellee 
is  therefore  not  entitled  to  commissions.  Mears  v.  Stone 
et  al.,  44  111.  App.  444;  Earp  v.  Cummins,  54  Pa.  St.  394; 
Chandler  v.  Sutton,  5  Daly  112;  Wylie  v.  Marine  Bank, 
61  K  T.  415. 

Where  the  efforts  of  a  broker  do  not  effect  a  sale,  and 
after  the  proposed  purchaser  has  decided  not  to  buy,  other 
parties  induce  him  to  buy,  the  broker  Will  not  be  entitled  to 
commissions.  Carlson  v.  Nathan,  43  111.  App.  364;  Davis 
v.  Gassette,  30  111.  App.  41;  Doonan  v.   Ives,  73  Ga.  295. 

Merely  putting  a  purchaser  on  the  track  is  not  equivalent 
to  presenting  him  to  the  seller  so  as  to  entitle  the  broker 
to  a  commission.  Sievers  v.  Griffin,  14  111.  App.  63;  Met- 
zen  v.  "Wyatt,  41  111.  App.  487;  Sussdorf  v.  Schmidt  et  al., 
55  N.  Y.  320. 

Marcus  "W.  Russ,  attorney  for  appellee;  Partridge  & 
Partridge,  of  counsel. 

To  determine  which  of  the  several  brokers  is  entitled  to 
the  commission,  is  a  question,  in  many  cases,  of  no  little 
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difficulty.  Where  neither  broker  had  knowledge  of  the 
employment  of  the  others,  it  would  seem  that  the  ordinary 
rule  applicable  to  the  case  of  the  employment  of  a  single 
broker  would  apply,  i.  e.,  that  the  broker  who  was  the 
efficient  cause  of  the  sale  is  entitled  to  the  commissions,  and 
that  this  right  can  not  be  affected  because  the  principal  in 
person,  or  by  another  agent,  takes  into  his  own  hands  and 
completes  the  transaction  which  the  broker  has  inaugurated. 
Mechem  on  Agency,  Sec.  969;  Reynolds  v.  Tompkins,  23  W. 
Va.  229. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  here  presented  is,  was  the  plaintiff  the  pro- 
curing cause  of  the  sale  ?  Preliminary  to  this  is,  of  course, 
was  the  plaintiff  employed  to  make  the  sale  ? 

There  is  as  to  the  matters  that  bear  upon  these  questions 
no  contradictory  evidence. 

The  issue  is  thus  made  one  of  law. 

A  broker  must  first  be  employed;  having  been  engaged, 
the  utmost  good  faith  must  be  exercised  by  him  and  his  prin- 
cipal in  their  relations  to  each  other. 

That  the  plaintiff  was  engaged  to  make  a  sale  of  the 
premises  for  $6,000,  is  undisputed. 

A  sale  was  made  by  the  principal  for  $5,600  to  a  person 
whose  attention  to  the  property  was  first  called  by  the  plaint- 
iff. It  is  not  claimed  that  the  reduction  in  price  was  made 
by  the  principal  for  the  purpose  of  depriving  the  plaintiff  of 
his  commissions. 

As  to  the  right  to  commissions  under  such  circumstances, 
the  cases  of  McArthur  v.  Slauson,  53  Wis.  41,  and  Mansell 
v.  Clements,  9  L.  R.,  O.  P.,  138,  are  not  in  harmony. 

If  for  anyfault  of  the  principal  a  sale  is  not  effected  to 
the  person  who  has  been  introduced  to  him  by  his  broker, 
he  is  still  entitled  to  commissions  if  he  found  and  presented 
a  customer  able,  ready  and  willing  to  purchase  upon  the 
given  terms.    Mechem  on  Agency,  Sec.  966-967. 

In  the  case  at  bar  the  plaintiff  showed  the  house  to  Mr. 
Spencer,  offering  it  to  him  for  $6,000. 
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It  was  proper  upon  the  trial  to  ask  Mr.  Spencer  questions 
as  to  the  state  of  his  mind  after  he  left  the  plaintiff,  con- 
cerning the  purchase  of  the  house.  Mansell  v.  Clements, 
9  L.  E.,  C.  P.,  138. 

In  response  to  such  question  he  answered :  "  When  I  left 
Mr.  Moore  my  thought  was  not  to  purchase  the  property. 
Did  not  see  Mr.  Moore  again.  I  was  in  a  quandary  whether 
to  purchase  or  rent,  but  I  had  practically  abandoned  the 
idea  of  purchasing  that  property." 

It  is  manifest  that  the  plaintiff  did  not,  at  the  only  time 
he  saw  or  communicated  with  Mr.  Spencer,  procure  a  cus- 
tomer ready  or  willing  to  purchase. 

Nor  is  there  any  evidence  tending  to  show  that  Mr. 
Spencer  would  have  purchased,  had  no  further  effort  to  sell 
to  him  been  made  by  any  one. 

Another  real  estate  agent,  Mr.  Jennings,  invited  Spencer 
to  look  at  property.  As  to  this  he  testified  :  "  Mr.  Markey 
and  Mr.  Jennings  drove  me  around  in  the  park  and  we 
looked  at  several  residences.  We  looked  at  three  or  four 
homes  with  reference  to  renting.  Afterward,  in  driving 
past  the  McGuire  house,  or  while  approaching  the  McGuire 
house,  Mr.  Jennings  said,  '  There  is  a  good  residence;  that 
is  a  well  built  house.'  I  said,  *  Yes,  I  have  seen  that.'  Said 
he,  '  Would  you  care  to  go  in  and  look  at  it  again  ? '  I  said, 
4  No,  I  think  not;  I  have  seen  it;  I  looked  at  it  twice; 
looked  at  it  thoroughly.  The  price  is  a  little  beyond  what 
we  want  to  pay;'  and  so  we  drove  past  it  and  did  not  stop 
there.  We  made  another  circuit  of  the  streets  and  came 
around  and  again  approached  it;  drove  toward  the  house 
on  Touhy  avenue,  as  I  remember  it,  and  Mr.  Jennings  sug- 
gested that  I  go  in  and  look  at  it.  I  said,  '  I  have  been  in 
already;  I  don't  wish  to  impose  upon  those  people  by  look- 
ing in  so  many  times/  Well,  he  said  that  would  be  all 
right,  so  we  went  in  once  more  and  I  looked  through  the 
house  again  with  reference  to  points  that  I  had  not  looked 
at  before;  for  instance,  the  finish  of  the  woodwork,  and  so 
on,  and  that  practically  wound  up  the  day's  work." 

Q.  Did  Mr.  Jennings  suggest  any  points  of  advantage 
in  it? 
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A.  Yes,  Mr.  Jennings  revived  the  idea  of  my  purchasing 
the  property.  He  pointed  out  advantages  which  Mr.  Moore 
had  not.  Mr.  Moore  dwelt  upon  the  superior  construction 
of  the  building,  upon  the  workmanship,  the  hardware  and 
gas  fixtures,  and  all  that  sort  of  thing;  while  Mr.  Jennings 
pointed  out  the  advantages  in  the  way  of  a  residence,  the 
restrictions  that  were  upon  that  part  of  the  property,  that 
part  of  the  place;  for  instance,  the  limit  as  to  the  expense 
of  building,  and  so  on,  so  that  the  idea  of  purchasing  it  was 
revived  in  my  mind.  He  spoke  of  the  sewerage  which  I 
had  not  learned  of  before,  and  some  other  things;  that  gas 
would  soon  be  put  in,  he  expected,  and  so  on;  but  what 
more  than  all  else  revived  the  idea  of  purchasing  was  that 
he  suggested  that  less  than  $6,000  might  buy  it. 

Q.  When  you  left  Mr.  Moore  you  felt  you  did  not  want 
the  property  ?  Was  that  the  case  ?  A.  Yes,  sir;  that  is, 
I  liked  the  property;  the  property  suited  me  except  the 
matter  of  price. 

Q.  Those  advantages  you  say?  A.  The  advantages. 
Mr.  Jennings  pointed  out  a  number  of  additional  advantages 
which  had  not  been  called  to  my  attention,  and  that,  together 
with  his  intimation  that  less  than  $6,000  would  buy  it,  revived 
the  idea  of  purchasing  it  in  my  mind. 

Q.  And  you  went  and  completed  the  purchase  through 
Mr.  Jennings,  F.  H.  Doland  &  Co.  ?    A.    Yes,  sir. 

Afterward,  Mr.  Spencer  met  the  defendant  at  the  office 
of  Mr.  Jennings,  wrote  out  a  proposition  to  buy  at  the  sum 
of  $5,600,  which  the  defendant  accepted.  As  to  this,  Mr. 
Spencer  says,  "  The  conversation  between  Mr.  McGuire  and 
myself  was  very  brief.  We  passed  the  compliments  of  the 
day,  and  he  accepted  my  proposition.  There  was  very  little 
said.  There  was  no  negotiation  passed  between  Mr.  McGuire 
and  myself." 

It  is  clear  that  Jennings,  and  not  the  plaintiff,  was  the 
procuring  cause  of  the  sale. 

Unless  he  specially  agrees  not  to  do  so,  an  owner  may 
employ  two  or  more  brokers;  in  such  case  it  is  the  broker 
who  is  the  efficient  cause  of  the  sale  who  is  entitled  to  com- 
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missions;  and  this  right  is  not  affected  by  the  fact  that  such 
broker  sells  to  one  whose  attention  to  the  property  had  be- 
fore been  called  by  another  broker.  It  is  not  the  broker  who 
first  speaks  of  the  property,  but  he  who  is  the  procuring  cause 
of  the  sale,  be  he  the  first  or  second  who  engaged  the  atten- 
tion of  the  purchaser.  Mechem  on  Agency,  Sec.  969;  Vree- 
land  v.  Vetterlein,  33  K  J.  L.  247;  Sibbald  v.  The  Bethle- 
hem Iron  Co.,  87  N.  T.  378. 

The  party  selling,  where  several  brokers  have  been  em- 
ployed, may,  in  the  absence  of  all  collusion  upon  his  part, 
pay  to  the  agent  through  whose  instrumentality  the  sale  was 
brought  about,  without  inquiry  as  to  whether  some  other 
broker  may  not  have  had  something  to  do  with  effecting 
*  the  sale.  Vreeland  v.  Vetterlein,  supra;  Glenn  v.  David- 
son, 37  Md.  365;  Eggleston  v.  Austin,  27  Kan.  245. 

The  defendant  appears  to  have  acted  in  good  faith,  and 
there  is  no  reason  why  he  should  be  subject  to  the  payment 
of  double  commissions. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


City  of  Chicago  v.  Ellen  McCarthy. 

t.  Negligence — Obstruction  to  Street*.—  Permitting  a  plank  to  re- 
main sticking  up  from  a  hole  left  by  a  broken  cover  of  a  manhole  in  a 
street,  from  the  morning  of  one  day  to  the  night  of  the  next,  makes  it  a 
question  for  a  jury  whether  the  city  was  negligent. 

2.  Same — Careless  Driver.  — The  fact  that  the  driver  of  a  carriage  may 
be  careless  does  not  excuse  the  city  if  it  has  been  negligent  in  permitting 
obstructions  to  streets. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Abneb  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12,  1895. 

Roy  O.  West,  Benjamin  F.  Eioholson  and  Wobth  E.  Cay- 
lob,  attorneys  for  appellant. 
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William  E.  Mason,  attorney  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

Tbe  appellee,  riding  in  a  buggy  with  her  cousin  and  his 
wife,  between  ten  and  eleven  o'clock  at  night,  on  State  street 
in  Chicago,  near  53d  street,  was  thrown  out  and  injured  by 
the  buggy  being  overturned  from  running  against  a  plank 
sticking  up  from  a  hole  left  by  a  broken  cover  of  a  man- 
hole. The  city  proved  that  the  plank  had  been  so  sticking 
up  from  the  morning  of  the  day  before.  Whether  the 
cousin,  who  was  driving,  was  as  careful  as  he  should  have 
been,  we  need  not  inquire,  for  his  carelessness — if  he  was 
careless — does  not  excuse  the  city  if  it  was  negligent. 
Chicago  City  Ey.  v.  Wilcox,  33  111.  App.  450;  138  111.  370. 

That  such  an  obstruction  should  not  be  left  in  a  public 
highway  from  the  morning  of  one  day  until  the  night  of 
the  next  seems  true,  and  the  fact  that  it  was  so  left,  at 
least  made  it  a  question  for  the  jury  whether  the  city  was 
negligent. 

The  judgment  was  for  $2,000.  We  can  not  say  that  it 
is  more  than  adequate  compensation  for  the  injuries  she 
sustained. 

No  instructions  given  or  refused  are  in  the  abstract,  or 
complained  of  by  the  brief  for  the  city. 

The  case  stands  on  the  facts  only,  and  we  can  not  disturb 
the  judgment.    Affirmed. 


Wilson  H.  Stubbings  and  John  M.  Sheehan  v.  Wilhel- 

mina  Johnson. 

1 .  Appellate  Court  Practice—  Under  our  System.  —Appellate  tribu- 
nals, under  our  system,  do  not  sit  to  determine  pure  questions  of  fact, 
which  have  been  settled  upon  conflicting  evidence,  either  by  a  jury,  or 
by  the  trial  judge  alone,  where  a  jury  is  waived. 

Assumpsit,  for  work,  labor  and  materials.  Appeal  from  the  Superior 
Court  of  Cook  County;  the   Hon.  Henry  V.  Freeman,  Judge,  presid- 
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ing.    Heard  in  this  court  at  the  October  term,  1805.    Affirmed.     Opin- 
ion filed  December  12,  1895. 

Hoynb,  Follansbee  &  O'Connor,  attorneys  for  appel- 
lants. 

Elliott  Anthony  and  C.  F.  Loesch,  attorneys  for  ap- 
pellee. 

Mb.  Justice  Shepard  delivbbed  the  opinion  of  the 
Court. 

This  was  an  action  brought  by  the  appellants  against  the 
appellee  upon  the  common  counts,  to  recover  for  work, 
labor  and  materials  furnished  appellee,  in  painting,  paper- 
ing, calcimining,  cleaning  and  decorating  three  houses. 

The  cause  was  heard  by  the  court  without  a  jury,  and 
judgment  was  given  in  favor  of  appellants  for  $500,  which 
was  only  about  one-half  of  what  they  claimed.  Therefore, 
this  appeal. 

Nothing  but  questions  of  fact  are  presented  to  us.  Coun- 
sel for  appellants  in  their  brief  say : 

"  The  errors  assigned  upon  the  record,  and  upon  which 
appellants  rely  for  a  reversal  of  the  judgment,  are  that  the 
finding  of  the  court  and  judgment  entered  thereon  are 
contrary  to  the  law  and  the  evidence,  and  against  the 
weight  of  the  evidence,  and  the  refusal  of  the  court  to  grant 
a  new  trial.     *    *    * 

The  appellee,  by  the  evidence  introduced  in  her  behalf, 
questioned  only  the  amount  of  work  and  material  which 
she  ordered  done  and  furnished,  and  the  amount  of  work 
and  material  actually  furnished.  These  were  the  only  two 
defenses  interposed,  and  if  they  are  not  sustained  by  the 
evidence,  appellants  should  have  recovered  the  full  amount 
of  their  claim.     *    *    * 

The  plaintiffs  were  clearly  entitled,  at  least,  to  $738,  or 
they  were  entitled  to  nothing.  If  the  proof  did  not  sustain 
that  amount  it  did  not  sustain  anything." 

And  their  argument  is  addressed  wholly  to  the  single 
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question  that  the  finding  is  contrary  to  the  evidence.  If, 
under  the  assignment  of  errors,  in  overruling  the  motion  for 
a  new  trial,  or  for  other  causes,  other  questions  could  be 
raised,  they  are  apparently  all  abandoned. 

There  was  much  evidence  heard.  The  bill  of  exceptions 
contains  more  than  260  typewritten  pages,  besides  exhibits, 
and  the  abstract  has  over  forty  printed  pages. 

We  have,  however,  examined  into  the  evidence  sufficiently 
to  satisfy  ourselves  that  there  was  a  considerable  conflict  in 
it  concerning  numerous  material  facts. 

Cinder  such  circumstances,  the  finding  of  the  court  is  to 
be  regarded  with  the  same  favor  as  the  verdict  of  a  jury, 
and  entitled  to  the  same  presumptions  in  its  favor. 

Had  a  judgment  been  upon  a  verdict  for  the  same  amount 
as  the  court  found,  it  would  probably  be  hardly  expected 
that  we  should  overturn  it. 

Appellate  tribunals,  under  our  system,  do  not  sit  to  de- 
termine pure  questions  of  fact  which  have  been  settled, 
upon  conflicting  evidence,  either  by  a  jury  or  by  the  trial 
judge  alone,  where  a  jury  is  waived. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Frank  H.  Novak  v.  Wadsworth  Howland  Co. 

1.  Appellate  Court  Practice— Defective  Record.— The  Appellate 
Court  can  not  enter  upon  a  consideration  of  the  merits  of  a  case  where 
the  record  does  not  contain  the  evidence  under  which  the  appellant 
claims. 

Garnishee  Proceedings.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  December 
12, 1895. 

Blum  &  BLim,  attorneys  for  appellant. 
Charles  Lane,  attorney  for  appellee. 
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Mr.  Justice  Waterman  delivered  the  opinion  of  thk 
Court. 

In  a  garnishee  proceeding  in  the  Circuit  Court,  appellant 
appeared  as  an  interpleader,  claiming  that  the  indebtedness 
to  Isaac  Levy,  the  subject-matter  of  the  garnishee  proceed- 
ings, had  been  assigned  to  him,  appellant.  Upon  this  claim 
of  appellant  a  trial  was  had  with  a  result  adverse  to  him. 

We  find  ourselves  unable  to  enter  upon  a  consideration  of 
the  merits  of  this  case  because  the  record  does  not  contain 
the  assignment  under  which  appellant  claims,  nor  any  evi- 
dence showing  what  the  written  agreement  of  assignment 
was. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Edward  Ambrose  v.  John  Angus  et  al. 

1.  Instructions — Abstract  Propositions  of  Law. — General  proposi- 
tions of  law,  while  entirely  correct,  may  easily  mislead  a  jury.  The 
object  of  instructions  is  to  inform  the  jury  what  bearing  the  law  appli- 
cable thereto  has  upon  the  facts  of  the  case  under  consideration,  and  not 

4to  instruct  as  to  general  principles. 

2.  Master  and  Servant— Corresponding  Duties  of  Each.— The 
master  is  bound  to  use  reasonable  care  in  providing  reasonably  safe 
machinery,  appliances,  surroundings,  etc.,  and  the  servant,  in  the  ab- 
sence of  notice  that  the  machinery,  etc.,  is  unsafe  or  defective,  has  a 
right  to  rely  upon  the  discharge  by  the  master  of  his  duty  in  this 
respect. 

8.  Same — Improper  Instruction  as  to  Risks  of  the  Service. — It  is 
improper  to  instruct  a  jury  that  a  person  in  entering  upon  work  assumes 
all  the  risks  of  his  association  as  to  the  place  in  which  he  works,  the 
character  of  the  utensils  and  materials  and  employments  that  were 
obvious  to  him  or  ascertainable  by  him  in  the  exercise  of  reasonable 
care,  unless  there  is  given  therewith  a  corresponding  instruction  as  to 

the  duty  of  the  master  in  this  regard. 

» 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Frank  Baker,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  12,  1895. 

Francis  T.  Murphy,  attorney  for  appellant. 

Hoyne,  Follansbbe  &  O'Connor,  attorneys  for  appellees. 
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Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

This  was  an  action  by  appellant  to  recover  for  injuries 
sustained  while  in  the  employment  of  appellees,  by  reason 
of  the  breaking  of  a  derrick  boom  while  appellant  was  op- 
erating the  same. . 

There  are  five  counts  in  the  declaration. 

The  substance  of  the  first  count  is,  that  the  defendants 
"so  negligently  and  carelessly  constructed  and  built  said 
derrick,  and  so  improperly  equipped  it  with  such  defective 
wires,  ropes,  pulleys,  and  other  machinery  used  in  operat- 
ing said  derrick,  that  the  arm  or  boom  thereof  broke,"  etc., 
and  fell  upon  said  complainant. 

The  second  count  is  that  the  defendants  knowingly  used 
in  said  work  "  a  defective  derrick,  having  insufficient,  weak 
and  unsafe  wires,  pulleys  and  braces." 

The  third  count  is>  that  the  defendants  "  so  negligently 
and  carelessly  usied,  worked  and  operated  said  derrick  and 
machinery  that  the  said  machinery  and  derrick  then  and 
there  broke,"  etc. 

The  fourth  count  is,  that  the  defendants  "negligently 
constructed  and  used  in  and  about  said  work  a  certain  der 
rick,  made  of  unsuitable,  unsafe  and  defective  material." 

The  fifth  count  is,  that  the  defendants  "  so  improperly 
and  unskillfully  and  negligently  constructed  said  derrick, 
that  said  derrick  broke,"  etc. 

Evidence  received  on  the  trial  tended  to  show  that  the 
boom  was  constructed  of  improper  material. 

The  jury  found  for  the  defendants. 

It  was  the  duty  of  the  appellees  to  exercise  ordinary  and 
reasonable  care  in  the  selection  of  the  material  from  which 
the  derrick  was  constructed. 

One  of  the  questions  presented  to  the  jury  was,  whether 
they  had  exercised  such  care;  another  question  was,  whether 
appellees  had  knowledge  of  the  defect  in  the  derrick,  or  by 
the  exercise  of  reasonable  care,  would  have  known  of  the 
defect. 

Among  the  defenses  set  up  by  appellees  was,  that  if  there 

Vol.  LXI  20 
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was  upon  the  part  of  any  of  their  agents  a  failure  to  exer- 
cise reasonable  care,  such  negligence  was  that  of  a  fellow- 
servant  of  appellant. 

Upon  this  subject  the  jury,  at  the  instance  of  appellees, 
were  instructed  as  follows : 

k'  The  jury  are  instructed  that  any  person  who  was  en- 
gaged in  the  same  general  line  of  business  with  the  plaintiff, 
was  a  fellow-servant  with  the  plaintiff,  if  they  were  directly 
co-operating  with  each  other  in  the  particular  business  in 
which  they  were  engaged. 

.  "  The  jury  are  instructed  that  one  of  the  risks  of  employ- 
ment entered  into  by  the  plaintiff  and  assumed  by  him  was 
the  carelessness  of  a  fellow-servant,  and  the  jury  are  in- 
structed in  determinkig  who  was  a  fellow-servant,  that  any 
person  engaged  with  the  plaintiff  in  the  same  general  em- 
ployment under  the  common  master  is  a  fellow -servant,  or 
any  workman  whose  duties  brought  him  into  habitual  asso- 
ciation with  the  plaintiff  in  the  transaction  of  his  work;  in 
either  case  such  workman  was  a  fellow-servant  with  the 
plaintiff.  It  is  sufficient  to  make  them  fellow-servants  if 
they  were  engaged  in  the  same  general  line  of  business  di- 
rectly co-operating  with  each  other  in  the  particular  business, 
or  if  their  duties  were  such  as  to  bring  them  into  contact 
and  habitual  association  with  each  other." 

The  plaintiff  was  a  laboring  man,  earning  two  dollars  per 
day,  employed  to  swing  the  boom  of  the  derrick,  and  had 
been  in  the  service  of  appellees  but  a  few  days. 

There  is  in  this  record  nothing  tending  to  show  that  this 
derrick  was  selected  or  put  up  by  fellow-servants  of '  appel- 
lant. The  instructions  were  misleading;  the  jury  might 
well  understand  therefrom  that  an  engineer  or  foreman  of 
appellees  who  selected  or  put  up  this  derrick  was  a  fellow- 
servant  of  appellant,  because  the  putting  up  of  the  boom 
was  for  the  purpose  of  carrying  on  the  same  general  business 
in  which  appellant  was  engaged. 

General  propositions  of  law,  while  entirely  correct  as  ab- 
stract statements,  may  easily  mislead  a  jury.  The  object  of 
instructions  is  to  inform  the  jury  what  bearing  the  law  ap- 
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plicable  thereto  has  upon  the  facts  of  the  case  under  consid- 
eration, not  to  instruct  as  to  general  principles. 

The  instructions  might  have  been  proper  if  restricted  to 
the  servants  engaged  in  operating  the  derrick  when  it 
broke,  if  it  was  contended  that  through  the  negligence  of 
some  of  such  servants  when  so  engaged  the  accident  hap- 
pened. 

The  jury  should  not  have  been  instructed  "that  the  plaint- 
iff in  this  case,  in  entering  upon  his  work  in  connection  with 
the  derrick  in  question,  assumed  all  the  risks  of  his  associa- 
tion as  to  the  place  in  which  he  worked,  the  character  of  the 
utensils  and  materials  and  employments  that  were  obvious 
to  him  or  ascertainable  by  him  in  the  exercise  of  ordinary 
care." 

There  was  no  instruction  given  with  this,  as  to  the  duty 
of  his  employers  in  respect  to  such  matters  and  the  right  he 
had  to  rely  upon  their  having  discharged  such  duty. 

"  The  master  is  bound  to  use  reasonable  care  in  providing 
reasonably  safe  machinery,  appliances,  surroundings,  etc., 
and  the  servant,  in  the  absence  of  notice  that  the  machin- 
ery, etc.,  is  unsafe  or  defective,  has  a  right  to  rely  upon  the 
discharge  by  the  master  of  his  duty  in  respect  to  those 
things."    Pennsylvania  Coal  Co.  v.  Keene,  54  111.  App.  622. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


Thomas  D.  Randal  and  George  8.  Bridges,  Partners  as  T. 
D.  Randall  &  Co.,  v.  Eugene  Gehm. 

1.  Questions  op  Fact— Finding  by  the  Court  Conclusive.— Where  the 
evidence  is  conflicting,  the  finding  of  the  court  upon  questions  of  fact 
is  conclusive. 

Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  De- 
cember 12, 1895. 
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Simeon  Straus,  attorney  for  appellants. 
E.  L.  Rinehart,  attorney  for  appellee, 

Mb.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  controversy  in  this  case  is  whether  the  appellee  paid 
the  collector  of  the  appellants  for  a  car  load  of  potatoes. 
Either  the  appellee  or  the  collector  perjured  himself,  and  it 
is  impossible  that  we  should  know  which  did.  The  court 
without  a  jury  found  for  the  appellee,  whose  version  was  in 
keeping  with  the  fact  that  he  had  the  collector's  receipt, 
and  such  finding  is  conclusive 

The  judgment  is  affirmed. 


Singer  and  Talcott  Stone  Co.  v.  Billon  B.  Hntchinson 
and  William  W.  Post,  for  the  use  of,  etc. 

1.  Real  Estate  Broker— Not  Entitled  to  Commissions— Abandon- 
ment.— Where  a  real  estate  broker  ceases  his  endeavors  to  find  a  pur- 
chaser, the  owner  is  justified  in  treating  his  conduct  as  an  abandonment 
of  all  effort  to  sell  the  property.  He  is  not  entitled  to  commissions  on 
the  property  when  sold  by  another  agent. 

2.  BINDINGS  of  Fact—  Where  the  Rule  Does  Not  Apply. — The  rule 
that  the  finding  of  the  court  below,  upon  a  question  of  fact,  is  generally 
binding  upon  the  Appellate  Court,  does  not  apply  to  a  case  of  a  failure  to 
draw  the  proper  inference  from  undisputed  facts. 

Assumpsit,  for  commissions.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Nathaniel  Sears,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1895.  Reversed  and  remanded.  Opin- 
ion filed  December  12,  1895. 

Ira  W.  &  0.  C.  Buell,  attorneys  for  appellant. 

Barnum,  Humphrey  <fc  Barnum,  and  T.  A.  Moban,  at- 
torneys for  appellees. 

Mr.  Presiding  Justice   Gary  delivered  the  opinion  of 
the  Court. 
Two  hundred  and  fifty  pages  of  abstracts  and  briefs  have 
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somewhat  concealed  what  we  regard  as  the  controlling  feat- 
ure of  this  case. 

Edward  T.  Singer  was  president,  and  Walter  Singer  was 
treasurer  of  the  appellant,  a  corporation. 

The  appellees  were  partners  as  real  estate  brokers.  About 
January  10,  1892,  such  conversation  occurred  between  Ed- 
ward T.  Singer  and  Post,  as  amounted  to  a  retainer  or  em- 
ployment of  the  latter  to  find,  if  he  could,  a  purchaser  of 
real  property  of  the  appellant;  compensation  dependent  upon 
success.  That  retainer  or  employment  was  accompanied  by 
the  information  that  other  brokers  were  engaged  in  a 
like  search,  and  that  no  broker  should  have  an  exclusive 
agency. 

During  March  and  April,  1892,  Post  made  efforts  to  find 
a  purchaser,  and  did  a  good  deal  of  work  in  endeavoring  to 
induce  two  gentlemen  named  Chapin,  residing  in  Niles, 
Michigan,  to  purchase.  Post  informed  the  Singers  of  the 
work  he  did,  the  hopes  he  had,  and  the  names  of  the  par- 
ties. 

All  this  happened  before  the  first  of  May,  and  until  Sep- 
tember 20th,  the  absence  from  town  of  some  of  the  persons 
whose  presence  was  necessary  to  a  continuance  of  the  nego- 
tiations, may  account  for  the  inactivity  of  Post  during  that 
period;  but  on  the  20th  day  of  September,  that  impediment 
was  at  an  end.  December  15th,  the  appellant  executed  a 
contract  to  sell  the  property  to  one  of  the  Chaj  in?,  negoti- 
ations having  been  commenced  in  the  latter  part  of  Sep- 
tember by  one  Davis  with  the  appellant,  with  reference  to 
an  unnamed  purchaser.  The  appellant  had  no  notice  who 
that  purchaser  was,  or  was  to  be,  until  two  or  three  days 
before  executing  the  contract.    He  was  a  dark  horse. 

From  April  not  a  lisp  had  been  heard  from  Post,  and  in 
fact,  after  April  he  never  took  a  step  about  the  business;  un- 
less going  three  or  four  times  in  May  to  an  office  occupied 
by  a  representative  of  Chapin,  and  finding  that  represen- 
tative not  in,  is  to  be  so  regarded. 

January  5, 1893,  the  deed  from  the  appellant  to  Chapin 
was  recorded,  and  then  for  the  first  time  apparently,  after 
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April,  1892,  Post  took  an  interest  in  the  business;  then  he 
wanted  commissions. 

Whatever  criticisms  may  be  made  upon  other  persons  con- 
nected with  the  business,  there  is  no  room  for  a  question 
that  up  to  December  10th,  or  later,  the  appellant  had  no 
notice  that  the  proposed  purchaser  was  Chapin,  and  never, 
while  the  business  was  going  on,  had  any  notice  that  any- 
thing that  Post  had  ever  done,  had  any  influence  upon  the 
result.  Now,  upon  such  facts,  the  appellant  is  not  liable  to 
pay  Post  any  commissions.  It  was  justified  in  treating  his 
conduct  as  an  abandonment  of  all  effort  to  sell  the  property. 

The  fact  that  the  appellant  paid  a  large  sum  for  commis- 
sions on  that  sale  is  unimportant,  except  as  showing  that  the 
appellant,  acting  upon  appearances  resulting  from  the  con- 
duct  of  Post,  would  suffer  a  great  injustice  in  being  com- 
pelled to  pay  him  also. 

It  is  impossible  to  review  the  cases  cited  in  briefs.  We 
regard  the  principle  of  Carleson  v.  Nathan,  43  111.  App. 
364,  as  so  far,  at  least,  applicable  to  this  case,  that  the  con- 
duct of  Post  warranted  the  belief  by  the  appellant  that  Post 
had  abandoned  the  business.  If  it,  in  good  faith,  acted 
upon  a  belief  which  his  conduct  warranted,  that  ends  his 
claim. 

This  is  not  a  case  to  which  the  rule  applies,  that  the  find- 
ing below  on  a  question  of  fact  is  generally  binding  upon 
this  court. 

It  is  not  a  case  of  conflicting  evidence,  but  of  the  proper 
inference  from  undisputed  facts. 

It  becomes  unnecessary  to  consider  many  questions  pre- 
sented relating  to  the  regulai^ty  of  the  proceedings  below. 

The  judgment  is  reversed  and  the  cause  remanded. 


61    310 
68^293 

15 1     3l0 

LSim  David  8.  Hayes  v.  Hammond  &  Chapman. 

1.  Mechanic's  Liens— Requisites  of  the  Statement—  The  fact  that 
one  of  the  items  of  the  statement  filed  by  a  claimant  for  a  lien  is  disal- 
lowed, does  not  deprive  the  person  filing  the  statement  from  having  his 
lien  for  other  items. 
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2.  Same— Statement  of  Date,  etc, — Where  the  claimant  in  his  notice 
filed,  states  the  date  of  the  contract  under  which  he  claims  a  lien,  as  "  on 
or  about  July  2,  1892,**  and  the  evidence  shows  it  to  have  been  dated  June 
29, 1895,  it  too*  held  that  the  statement  in  the  notice  filed  was  a  suf- 
ficient compliance  with  the  law. 

8.  Equity  Practice— Exception*  to  the  Master's  Report — Excep- 
tions to  the  master's  report  must  state,  article  by  article,  those  parts 
of  the  report  which  are  intended  to  be  excepted  to  and  designate  the  par- 
ticular evidence  which  it  is  claimed  justifies  the  exceptions. 

Mechanic's  Lien.— Appeal  from  the  Superior  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  12,  1895. 

Statement  of  the  Case. 

This  was  a  bill  for  a  mechanic's  lien  filed  by  John  Ham- 
mond and  Charles  Chapman,  partners,  against  David  S. 
Hayes,  defendant  stating  that  on  or  about  the  2d  of  July, 
1892,  they  entered  into  an  agreement  in  writing  with  de- 
fendant to  furnish  material  and  perform  labor  for  construct- 
ing masonry  work  for  the  building,  293  West  Monroe 
street,  for  the  contract  price  of  $1,347;  that  they  performed 
the  contract  and  finished  same  on  or  about  the  7th  day  of 
September,  1892,  and  during  the  progress  of  the  work,  at 
defendant's  request,  did  extra  work  upon  said  building, 
amounting  to  $23.10;  that  they  duly  filed  notice  for  lien 
with  the  clerk  of  Circuit  Court;  that  defendant  refused  to 
pay  therefor.  The  bill  prays  for  an  account  and  lien  upon 
the  property. 

The  notice,  annexed  thereto,  claims  an  indebtedness,  after 
allowing  all  just  credits,  deductions  and  set-oifs,  of  $1,370.10, 
with  five  per  cent  interest  thereon  from  September  7, 1892, 
and  sets  forth  that  said  indebtedness  is  on  account  of  work 
and  labor  done  and  material  furnished  in  accordance  with 
said  contract;  that  extra  material  and  extra  work  and  labor 
was  furnished,  amounting  to  $23.10,  as  specified  in  Exhibit 
"  A,"  attached. 

That  all  said  work  and  labor  was  done  and  material  fur- 
nished continuously  from  day  to  day  between  July  2,  and 
September  7, 1S92;  that  none  of  it  has  been  paid.    A  legal 
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description  of  the  property  sought  to  be   charged  is  ap- 
pended. 

The  notice  is  verified  by  the  affidavit  of  John  Hammond, 
dated  November  29,  1892,  stating  that  said  notice  is  true  in 
substance  and  in  fact;  that  the  work,  labor  $nd  material 
were  done,  performed  and  furnished,  as  in  said  claim  stated, 
and  at  the  time  stated  therein,  and  that  the  itemized  state- 
ment of  account  attached,  Exhibit  "  A,"  is  a  true,  accurate 
and  correct  statement  of  account  therefor. 

Said  Exhibit  "  A  "  claims  for  the  mason  work 
on  said  building,  under  contract  in  writing  for  same, 

dated  July  2,  1892, $1,347.00 

Extra  work  and  material  done,  performed  and 
furnished  on  said  building  between  July  2,  1892, 
and  September  7, 1892,  piers  in  oellar  of  old  build- 
ing   5.00 

Taking  down  stone  wall  to  said  frames  in  iioit 

wall  cellar 3.00 

Furnishing  one  step  and  setting  two  steps  in  rear 

of  old  building 6.00 

Building  chimney  in  cellar  of  new  building. . . .         1.50 

Pointing  chimney  of  old  building 2.00 

600  brick  for  catch-basins 8.60 

Hauling  lot  of  brick  and  mortar 2.00 

Total $1,370.10 

Interest  at  five  per  cent  from  September  7, 1892. 
The  cause  was  referred  to  a  master  in  chancery  to  take 
proof  and  report  same  to  the  court,  with  his  opinion  of  the 
law  and  the  evidence.  The  master  to  whom  the  matter  was 
referred,  took  the  testimony,  and  against  the  objections  of 
the  defendant  found  appellees  entitled  to  a  mechanic's  lien 
for  the  sum  of  $1,307.13,  with  interest  thereon  at  the  rate 
of  five  per  oent  per  annum,  from  September  7,  1892,  being 
a  reduction  of  $62.97  (exclusive  of  the  interest)  from  the 
claim  made  by  complainants  in  their  notice  and  bill. 

The  court  below,  on  exceptions  made,  overruled  the  same, 
and  confirmed  the  master's  report,  except  that  it  allowed 
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interest  only  from  the  date  of  the  filing  of  the  bill,  and 
thereupon  entered  a  decree  for  complainants,  from  which 
decree  defendant,  Hayes,  appeals  to  this  court. 

English  &  Hbfferan,  attorneys  for  appellant. 

Defrees,  Brace  &  Bitter,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  master  disallowed  $63  of  the  complainants'  claim; 
such  being  the  case,  it  is  contended  that  appellees  did  not 
file  a  just  and  true  statement  of  account  or  demand,  and 
therefore  should  not  be  allowed  a  lien.  We  do  not  think 
that  a  strict  construction  of  the  lien  law  requires  us  to  so 
hold. 

There  is  nothing  tending  to  show  that  the  complainants 
did  not  file  their  claim  in  good  faith,  or  that  they  thought 
any  portion  of  it  unjust  or  untrue.  There  is  a  wide  dis- 
tinction between  an  unallowable  and  an  unjust  claim. 

In  Culver  v.  Schroth,  153  111.  437,  the  insertion  in  the  claim 
of  an  item  disallowed  by  the  court  was  held  not  to  consti- 
tute a  failure  to  comply  with  the  law. 

The  claim  for  interest  was  manifestly  for  five  per  cent 
per  annum.  No  citizen  of  this  State  could  be  misled  by 
the  claim  in  this  regard.  In  this  case  the  notice  filed  sets 
forth  *  that  the  contract  or  agreement  was  dated  on  or  about 
July  2, 1892."  The  petition  alleges  that  the  contract  was 
of  the  same  date,  July  2,  1892. 

The  evidence  shows  the  contract  to  have  been  dated  on 
the  29th  of  June,  1892. 

We  think  that  the  statement  as  to  the  date  of  the  con- 
tract is,  under  the  evidence,  a  sufficient  compliance  with  the 
law. 

The  exceptions  to  the  master's  report  are  of  a  general 
character,  failing  to  point  out  the  evidence  relied  upon  to 
sustain  them.  Very  little  of  the  evidence  is  recited  by  the 
master  in  his  report;  and  what  is,  does  not  show  that  any 
exception  should  have  been  sustained. 
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The  rule  as  to  what  exceptions  must  contain  is  old,  and 
requires  that  they  shall  state  article  by  article  those  parts 
of  the  report  which  are  intended  to  be  excepted  to,  and 
shall  also  designate  the  particular  evidence  which  it  is  claimed 
justifies  the  exceptions.  Daniell'sCh.  Pr.,  1300, 1315,  1317; 
Wolcott  v.  Lake  View  Bldg.  &  Loan  Assn.,  59  111.  App.  415, 
and  cases  there  cited. 

We  do  not  think  that  the  evidence  shows  more  than  one 
express  contract.  Whether  the  building  ordinance  of  the 
city  was  violated  by  appellees,  is  not  a  question  for  deter- 
mination in  this  litigation.  The  decree  of  the  Circuit  Court 
is  affirmed. 


Philip  D.  Armour,  Jonathan  0.  Armour,  and  Philip  D. 

Armour,  Jr.,  v.  Harry  Ryan. 

1.  Negligence— A  Simple  Accident  is  Not— The  result  of  a  simple 
accident  to  an  employe  can  not  be  charged  to  his  employer  as  negli- 
gence. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the 
Superior  Court  of  Cook  County;  the  Hon.  George  F.  Blanks,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1895.  Reversed 
and  remanded.    Opinion  filed  December  12,  1895. 

Campbell  &  Custer,  attorneys  for  appellants. 

King  &  Gross,  attorneys  for  appellee;  Andrew  J.  Hirschl, 
of  counsel. 

Mr.  Presiding  Justice  Gart  delivered  the  opinion  of 
the  Court. 

The  appellee  was  at  work  for  the  appellant  hanging 
tongues  from  hogs  just  killed,  on  hooks  in  a  "  chill  room." 
The  room  was  without  windows,  kept  at  a  temperature  of 
thirty-eight  to  forty  degrees,  and  the  work  was  done  by 
the  light  of  a  lamp,  which  sometimes  became  dim  by  smoke 
and  steam — as  we  understand,  smoke  from  the  burning 
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wick,  and  vapor  from  the  fresh  tongues.  These  hooks,  of 
which  an  example  is  attached  to  the  record,  were  of  iron 
or  steel,  the  shanks  one  and  one  half  inches  long,  one- 
sixteenth  of  an  inch  thick  and  one-eighth  of  an  inch  wide, 
narrowing  to  a  point,  and  the  hooks  three-fourths  of  an  inch 
long,  straight,  the  angles  with  the  shanks  a  little  more 
than  a  right  angle,  and  the  shanks  were  driven  into  the 
frame  supporting  them  from  half  an  inch  to  one  inch. 
They  were  about  four  inches  apart,  and  the  ends  of  the 
hooks  were  sharp.  In  the  course  of  use  some  of  the  hooks 
would  get  turned  from  a  vertical  position,  toward  adjacent 
hooks. 

The  work  was  done  in  a  hurry,  and  in  hanging  a  tongue 
the  appellee  struck  his  finger  against  the  point  of  a  hook, 
which  thus  leaned  toward  the  hook  upon  which  he  hung  the 
tongue,  and  by  reason  of  that  leaning  the  point  was  a  full 
one-half  inch  nearer  to  his  hand  than  would  have  been  the 
point  of  a  vertical  hook.  These  hooks  would  be  likely  to 
have  upon  some  of  them  some  traces  of  decayed  animal  mat- 
ter, and  it  is  proved  that  the  result  has  been  to  disable  the 
finger. 

The  appellee  sued  the  appellant  for  negligence.  The  ap- 
pellee was  nearly  nineteen  years  old  and  not  mentally  or 
physically  deficient. 

We  do  not  find  in  this  record  evidence  of  negligence  by 
the  appellants.  Unfortunate  as  has  been  the  appellee,  the 
result  of  a  simple  accident  can  not  be  charged  to  the  appel- 
lants. 

The  judgment  is  reversed  and  the  cause  remanded. 


Siegel,  Cooper  &  Company  v.  John  A.  Colby  et  al. 

1.  Construction  of  Contracts — Where  the  Meaning  is  Clear. — 
Where  the  meaning  of  an  instrument  is  clear,  there  is  no  room  for  con- 
struction. 

2.  Sams — Where  a  Patent  Ambiguity  Appears.— Where  a  patent  am- 
biguity appears,  yet,  if  the  entire  instrument  is  such  that  the  intent  of 
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the  parties  can  be  ascertained  therefrom,  a  court  of  law  will  construe 
and  enforce  such  ambiguous  document. 

8.  Same— Where  the  Parties  Have  Acted.— Where  both  parties  have 
acted  upon  a  particular  construction  of  an  ambiguous  document,  that 
construction,  if  in  itself  admissible,  will  be  adopted  by  the  court  To 
this  extent  its  original  effect,  though  it  can  not  be  altered,  may  be 
explained  by  the  conduct  of  the  parties. 

4.  Estoppel— Not  by  an  Unsworn  Answer  in  Chancery.— A  person 
is  not  estopped  by  his  unsworn  answer,  in  a  suit  in  chancery,  signed  by 
counsel.    It  is  but  a  mere  pleading  concluding  no  one. 

5.  Same — Admissions. — Admissions,  where  acted  upon  by  others,  are 
conclusive  against  the  party  making  them,  in  all  cases  between  him  and 
the  party  whose  conduct  he  has  thus  influenced. 

Assumpsit,  for  rent.  Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Francis  Adams,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.     Affirmed.    Opinion  filed  December  12, 1895. 

A.  Binswanger,  attorney  for  appellant. 

Wilson,  Moore  &  McIlvaine,  attorneys  for  appellees. 

Me.  Justice  Waterman  delivered  the  opinion  of  thk 
Court. 

This  is  a  suit  brought  by  Siegel,  Cooper  &  Co.,  in  the  name 
of  H.  A.  Kohn,  against  John  A.  Colby  &  Sons  to  recover 
under  a  lease,  rent  for  the  month  of  January,  1891. 

The  lease  in  question  was  entered  into  by  H.  A.  Kohn  as 
lessor,  and  John  A.  Colby  &  Sons  as  lessees,  on  August  7, 
1835,  and  recited  that  it  should  run  from  the  1st  day  of  Jan- 
uary, A.  D.  1886,  to  the  31st  day  of  December,  A.  D.  1889, 
for  a  rental  of  $36,000,  payable  in  equal  monthly  install- 
ments of  $1,000  each.  (It  will  be  noticed  that  the  term  from 
January  1, 1886,  to  December  31,  1889,  covers  a  period  of 
four  years,  while  the  provision  for  $36,000  rental,  payable 
in  equal  monthly  installments  of  $1,000  each,  seems  to  indi- 
cate that  a  period  of  three  years  was  intended  instead  of 
four.) 

The  lease  also  contains  a  provision  that  the  lessees  should 
have  the  privilege  of  renting  said  premises  for  a  period  of 
two  years  from  the  1st  day  of  January,  1889,  for  a  rental  of 
$24,000,  payable  in  equal  monthly  installments  of  $1,000 
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each,  upon  giving  notice  of  such  intention  to  the  lessor 
twelve  months  prior  to  the  expiration  of  the  lease.  (This 
provision  that  the  premises  might  be  rented  for  a  period  of 
two  years  from  January  1,  1889,  by  giving  twelve  months' 
notice  before  the  expiration  of  the  lease,  when,  according  to 
its  terms,  it  does  not  expire  until  December  31, 1889,  would 
also  indicate  that  the  parties  intended  to  make  a  lease  for 
only  three  years.) 

The  lease  also  contains  a  supplemental  agreement  that  in 
case  the  lessor  should  erect  a  passenger  elevator  and  make 
certain  other  improvements  in  the  building,  the  lessees 
would  pay  an  additional  rental  of  $16.66  per  month,  and  in 
accordance  with  this  agreement  the  improvements  were 
made,  thereby  making  the  rental  $1,016.66  per  month. 

Within  the  time  required  by  the  lease  and  more  than  two 
years  prior  to  December  31,  1889,  the  time  recited  on  the 
face  of  the  lease  as  the  date  of  its  expiration,  the  lessees  gave 
notice  to  the  lessor  that  they  would  lease  the  premises  for  a 
further  period  of  two  years  in  accordance  with  the  provisions 
of  the  lease. 

Thereafter,  on  the  29th  day  of  December,  1887,  an  exten- 
sion of  said  lease  was  made  in  the  following  language : 

"  It  is  hereby  mutually  agreed  by  the  parties  to  this  lease 
that  the  same  be  and  is  extended  for  the  period  of  two  years 
from  December  31,  1889,  as  provided  in  and  according  to 
the  terms  and  conditions  of  said  lease,  for  the  same  rental 
therein  mentioned,  and  the  additional  rent  of  $200  per  an- 
num as  provided  in  the  subsequent  agreement,  which,  or  a 
copy  of  which,  marked  "  A, "  is  attached  to  said  lease,  the 
monthly  rental  for  said  extended  period  being  $1,016.66  for 
each  and  every  month.    Dated  December  29, 1887. 

H.  A.  Kohn,  [L.  S.] 

J.  A.  Colby,  [L.  S.] 

Henry  C.  Colby,         [L.  S.] 
Edwabd  A.   Colby.     [L.  S.]" 

(It  will  be  noticed  that  this  extension  runs  from  the  31st 
day  of  December,  1889,  covering  a  period  of  two  years  from 
that  date,  which  coincides  with  the  date  at  which  the  orig- 
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inal  lease  was  to  expire,  thus  indicating  that,  at  the  time  of 
making  the  extension,  at  least,  the  parties  intended  that  the 
original  lease  should  run  for  a  period  of  four  years.) 

With  the  lease  in  this  uncertain  and,  apparently,  contra- 
dictory condition,  the  parties  continued  acting  under  it  until 
the  31st  day  of  December,  1889,  the  time  when  the  exten- 
sion of  two  years  took  effect,  at  which  time  H.  A.  Kohn,  the 
lessor,  assigned  his  interest  in  said  lease  to  Henry  Siegel, 
Frank  H.  Cooper  and  Isaac  Keim. 

On  April  1,  1890,  Henry  Siegel,  Frank  H.  Cooper  and 
Isaac  Keim,  as  Siegel,  Cooper  &  Co.,  assigned  their  interest 
in  said  lease  to  Siegel,  Cooper  &  Co.,  a  corporation,  the 
party  by  whom  the  present  action  was  brought.  Thereafter 
a  suit  in  chancery  was  begun  against  John  A.  Colby  &  Sons 
by  Siegel,  Cooper  &  Co.,  in  the  name  of  H.  A.  Kohn,  and  to 
its  use,  and  made  returnable  to  the  May  term,  1890,  of  the 
Circuit  Court  of  Cook  County,  in  which  suit  appellants  al- 
leged that  a  mistake  was  made  in  drawing  the  lease,  and 
also  in  the  draft  of  the  extension  thereof,  and  asked  that  the 
lease  be  reformed  and  that  it  be  decreed  bv  the  court  to  ex- 
pire  December  31, 1890.  To  this  bill  Colby  &  Sons,  appellees, 
filed  their  answer,  in  which  they  admitted  that  the  mistake 
as  set  forth  in  the  bill,  was  made  in  drawing  the  lease,  and 
that  it  was  intended  by  the  parties  thereto  that  it  should 
cover  a  period  of  three  years  instead  of  four,  and  that  the 
words  "  December  31,  1889,"  the  time  for  the  expiration  of 
the  lease,  should  have  been  "  January  1,  1889,"  but  they 
alleged  that,  at  the  time  of  making  the  extension,  it  was 
understood  between  themselves  and  Mr.  Kohn  that  this 
lease  should  be  considered  a  four  year  lease,  by  virtue  of 
the  notice  for  extension,  thus  following  the  date  inserted  by 
mistake  instead  of  that  intended  at  the  time  of  making  the 
lease,  and  that  in  accordance  with  this  understanding  the 
renewal  was  made  to  run  from  the  31st  day  of  December, 
1889,  for  a  period  of  two  years,  and  that  thus  both  parties 
ratified  the  mistake  of  the  original  lease,  and  agreed  that 
the  extended  lease  should  run  a  year  longer  than  the  orig- 
inal lease  provided;  that  the  renewal  was  made  with  the  dis- 
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tinctly  avowed  purpose  of  having  the  lease  extended  for  a 
period  of  two  years  from  December  31,  1889. 

On  November  19,  1890,  and  after  the  answer  of  Colby  & 
Sons  had  been  filed,  complainant  dismissed  its  chancery 
suit. 

On  November  24, 1890,  and  after  said  bill  in  chancery 
had  been  dismissed  by  complainant,  Colby  &  Sons  gave 
notice  to  H.  A.  Kohn  and  Siegel,  Cooper  &  Co.,  that  they 
would  surrender  up  possessionof  said  premises  on  December 
31, 1890,  less  than  two  months  after  the  date  of  the  notice 
and  one  vear  before  the  time  claimed  in  their  answer  at 
which  the  lease  should  expire. 

On  the  day  following  the  receipt  of  the  notice  of  surren- 
der, Siegel,  Cooper  &  Co.,  wrote  Colby  &  Sons,  calling  their 
attention  to  the  various  contentions  concerning  said  lease 
above  set  forth,  and  that  their  surrender  would  not  be  ac- 
cepted; that  had  it  not  been  for  their  contention  that  the 
lease  did  not  expire  until  December  31, 1891,  and  their  re- 
fusal to  surrender  before  that  time,  the  premises  could  have 
been  let  for  almost  double  the  amount  they  were  paying, 
but  at  that  late  date  tenants  could  not  be  found  for  such 
extensive  premises. 

Thereafter,  on  December  31,  1890,  J.  A.  Colby  &  Sons 
sent  the  keys  to  Siegel,  Cooper  &  Co.,  and  vacated  the  prem- 
ises. On  the  same  day  Siegel,  Cooper  &  Co.,  sent  a  receipt 
to  Colby  &  Sons  for  the  keys,  in  which  receipt  it  is  stated 
that  the  keys  were  accepted  by  Siegel,  Cooper  &  Co.,  as  the 
agent  for  Colby  &  Sons  to  care  for  the  premises  and  rent 
them,  if  possible,  on  their  behalf,  and  to  account  to  them 
for  the  proceeds  from  that  time  till  December  31,  1891. 
After  this  receipt  reached  Colby  &  Sons,  they  notified  Siegel, 
Cooper  &  Co.,  that  they  did  not  authorize  such  agency,  and 
returned  the  receipt. 

This  suit  was  instituted,  summons  being  made  returnable 
to  the  February  term,  1891,  of  the  Circuit  Court  of  Cook 
County,  to  recover  rent  for  the  month  of  January,  1891,  and 
a  declaration  was  filed,  setting  up  the  above  facts.  Various 
special  pleas  were  filed  to  the  declaration,  but  were  after- 
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ward  withdrawn  and  the  general  issue  filed.  The  cause 
was  tried  by  the  court  without  a  jury. 

Before  the  case  was  reached  for  trial,  H.  A.  Kohn  died, 
and  the  beneficial  plaintiff  was  made  actual  plaintiff  by 
agreement  of  counsel. 

Upon  a  hearing  of  the  cause  the  court  found  the  issues 
for  the  defendants  and  entered  judgment  against  plaintiff 
for  costs  of  suit  and  that  the  defendants  be  discharged. 
Whereupon,  after  entering  its  exceptions,  plaintiff  prayed 
an  appeal  and  brought  the  case  to  this  court. 

The  lease  made  between  appellees  And  H.  A.  Kohn  was 
ambiguous,  con taining'pro visions  repugnant  to  each  other. 
It  is  urged  that  the  extension  of  this  lease,  also  made  be- 
tween Kohn  and  appellees,  was  likewise  ambiguous,  but  that 
the  uncertainty  of  each  of  these  instruments  can  be  removed 
and  the  uncertainty  dispelled  by  an  examination  of  the  con- 
tracts themselves. 

Where  the  meaning  of  an  instrument  is  clear,  there  is  no 
room  for  construction.    Bishop  on  Contracts,  Sec.  380. 

There  is  an  obvious  need  for  a  construction  of  these 
instruments,  and  as  the  intent  of  the  parties  is  the  thing  to 
be  arrived  at,  and  the  court,  to  do  this,  may  place  itself  in 
the  shoes  of  the  parties,  it  is  obvious  that  these  documents 
presented  a  case  in  which,  what  would  be  finally  determined 
to  have  been  the  intent  of  the  parties  to  them,  was  uncer- 
tain. 

Where  a  patent  ambiguity  appears,  yet,  if  the  entire  in- 
strument is  such  that  the  intent  of  the  parties  can  be  ascer- 
tained therefrom,  a  court  of  law  will  construe  and  enforce 
such  ambiguous  document.  Mercantile  Ins.  Co.  v.  Janes 
et  al.,  87  111.  189;  C,  B.  &  Q.  By.  Co.  v.  Bartlett  et  al.,  120 
111.  603;  Holmes  v.  Parker,  25  111.  App.  225-228. 

A  careful  consideration  of  the  lease  and  the  renewal 
thereof,  onlv  seems  to  render  it  certain  that  the  intent  of 
H.  A.  Kohn  and  appellees  was  to  make  a  lease  expiring 
December  31, 1888,  and,  consequently,  that  the  renewal  for 
two  years  was  only  to  December  31, 1890. 

Conceding  this  to  be  the  case,  nevertheless  there  is  pre- 
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sented  by  these  patently  ambiguous  instruments,  a  case  for 
construction,  and  consequently  the  conduct  of  the  parties 
'  claiming  under  these  documents  is  to  be  taken  into  consid- 
eration. Such  conduct, -which  is  important,  is  of  one  of  the 
parties  to  this  litigation,  who  are,  only  on  one  part,  the  par- 
ties by  whom  these  contracts  were  made. 

Appellees  having  succeeded  to  the  rights  of  H.  A.  Kohn, 
and  the  patent  ambiguity  of  these  instruments  being 
known  to  them,  they  filed  a  bill  alleging  that  a  mistake  had 
been  made  in  this  lease,  and  the  extension  thereof;  that  the 
lease,  as  written,  did  not  expire  until  December  31,  1889, 
and  the  extension,  as  written,  was  to  the  31st  day  of  Decem- 
ber, 1891;  whereas,  the  intention  of  the  parties  to  said  in- 
struments was  to  make  a  lease  expiring  December  31,  1888, 
and  to  extend  the  same  only  until  December  31,  1890;  and 
prayed  that  the  instruments  be  reformed  to  comply  with 
such  intention.  Appellant  answered  this  bill,  admitting  the 
mistake  in  the  original  lease,  but  denied  that  there  was  any 
mistake  in  the  extension,  alleging  that  it  was  the  express 
and  dist'nctly  avowed  purpose  of  the  parties  to  the  exten- 
sion, II.  A.  Kohn  and  appellees,  to  extend  the  lease  for  the 
period  of  two  years  from  December  31,  1889.  Whereupon 
appellant's  said  bill  was,  upon  its  motion,  dismissed,  it  mak- 
ing no  further  effort  to  reform  the  contract  or  to  obtain 
possession  of  the  premises. 

It  is  .urged  by  appellant  that  appellees  are  estopped  by 
their  answer  in  that  case,  to  which  it  is  replied  that  the 
answer  was  signed  by  counsel,  and  being  unsworn,  was  but 
a  mere  pleading,  concluding  no  one.  That  an  unsworn 
answer  is  a  mere  pleading,  and  feeble  evidence  in  another 
suit,  is  well  settled.     1  Greenleaf  on  Ev.,  Sec.  212. 

It  is,  however,  a  rule,  that  where  both  parties  have  acted 
upon  a  particular  construction  of  an  ambiguous  document, 
that  construction,  if  in  itself  admissible,  will  be  adopted  by 
the  court.  To  this  extent  its  original  effect,  though  it  can 
not  be  altered,  may  be  explained  by  the  conduct  of  the  par- 
ties. Pollock's  Principles  of  Contracts,  392, 1st  Am.  from 
2d  Eng.  Ed. 

Vol.  LXI  XL 
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"  Tell  me,"   said  Lord  Chancellor  Sugden,  "  what  you 
have  done  under  a  deed,  and  I  will  tell  you  what  the  deed 
means."    Atty.  Gen'l  v.  Drummond,  1  Dr.  &  W.  353,  366,  ' 
affirmed;  Drummond  v.  Atty.  Gen'l,  2  H.  of  L.  Cases,  387. 

The  acts  and  declarations  of  parties,  constituting  their 
mode  of  doing  business,  is  strong  evidence  of  the  meaning, 
they  assigned  to  contracts  made  by  them.  Jackson  v.  Per- 
rine,  35  N.  J.  L.  137-142;  Coleman  v.  Grubb,  23  Pa.  St. 
393-409;  Chicago  v.  Sheldon,  9  Wall.  50-54;  Stone  v.  Clark, 
1  Met.  378;  Wharton  on  Contracts,  Sec.  653. 

Even  if  the  construction  now  put  by  appellees  upon  the 
contract  be  the  correct  one,  the  question  arises  whether  the 
contract  has  not  been  varied  bv  mutual  consent,  as  evi- 
denced  by  the  position  taken,  the  claim  made  by  appellees  of 
appellant,  and  the  submission  thereto  by  appellant,  appel- 
lees being  then  in  possession  of  the  premises. 

If  appellees  are  bound  by  the  position  taken,  and  the 
proceedings  had  in  the  chancery  suit,  it  is  not  because  of  a 
mere  admission  or  statement  in  a  pleading,  but  rather 
because  the  deliberate  and  important  position  by  them 
taken  was  acceded  to  and  acted  upon  by  appellant,  who 
conceded  to  appellees  the  rights  they  then  claimed. 

It  is  insisted  by  appellant  that  it  is  not  merely  as  a  mat- 
ter of  evidence  tending  to  show  what  the  intent  of  the  par- 
ties in  making  the  extension  of  the  lease  was,  that  the 
answer  of  appellees  is  important;  that  the  prime  significance 
of  the  answer  is  in  proof  of  what  is  undisputed,  viz.,  that 
being  informed  that  appellant  was  informed,  believed  and 
claimed  that  the  extension  carried  the  lease  only  to  De- 
cember 31,  1890,  appellees,  in  the  suit  brought  to  enforce 
such  contention,  declared  that  the  lease  was  extended  to 
December  31,1891;  that  they,  appellees,  were  entitled  to  hold 
the  premises  until  that  time,  and  that  appellant  was  bound 
by  such  extension;  whereupon  appellant  yielded  to  appel- 
lees, changed  its  situation,  and  abandoned  its  attempt  to  get 
possession  of  the  premises  December  31,  1890.  It  is  be- 
cause such — not  mere  admission — but  unequivocal  assertion 
and  claim,  was  acted  upon  by  appellant,  that  it  insists  that 
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appellees  ought  not  now  to  be  permitted  to  change  their  posi- 
tion to  their  advantage  and  the  detriment  of  Siegel,  Cooper  & 
Co.,  who  relied  upon  the  deliberate  assertion  of  appellees. 
That  admissions,  when  acted  upon  by  others,  are  conclusive 
against  the  party  making  them  in  all  cases  between  him 
and  the  party  whose  conduct  he  has  thus  influenced,  is  ele- 
mentary. 1  Greenleaf  on  Evidence,  Sec.  207-27  (Thirteenth 
Edition);  Smith  v.  Newton,  38  111.  230,  236;  International 
Bank,  80  I1L  541,  545;  Bradshaw  v.  Sawyer,  28  111.  App. 
521,  528. 

A  majority  of  the  court  being  of  the  opinion  that  the 
construction  now  placed  by  appellees  upon  the  lease  and 
extension  is  the  proper  one,  the  judgment  of  the  Circuit 
Court  is  affirmed. 


Union  National  Bank  v.  Henry  Dreyfus  &  Co.  et  al. 

1.  Paktnerships — What  are  Firm  Obligations. — It  is  immaterial 
how  notes  are  signed  if  they  were  given  for  obligations  of  the  firm;  they 
represent  firm  obligations,  and  should  be  allowed  against  the  firm  assets 
under  an  assignment  for  the  benefit  of  creditors.  The  fact  that  persons 
not  members  of  the  firm  also  sign  such  notes,  only  makes  them  obliga- 
tions of  others  as  well  as  of  the  firm. 

Assignment  for  the  Benefit  of  Creditors.— Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  Orrin  N.  Carter,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1805.  Reversed  and  remanded. 
Opinion  filed  December  12,  1895. 

Statement  of  the  Case. 

This  is  an  appeal  from  an  order  of  the  County  Court  dis- 
allowing a  claim  filed  by  appellant  against  the  estate  of 
Morse,  Mitchell  &  Williams,  who  had  made  an  assignment 
for  the  benefit  of  their  creditors. 

The  firm  of  Morse,  Mitchell  &  Williams,  composed  of 
three  men  bearing  those  names,  were  engaged  in  business  as 
dealers  in  clocks,  jewelry,  etc.  In  1890,  it  began  speculating 
in  real  estate. .  In  one  of  these  transactions  the  firm  pur- 
chased from  Anna  B.  Austin  a  tract  of  land  for  $120,000. 
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Of  this  amount  $35,000  was  paid  in  cash  and  the  balance, 
$85,000,  by  notes  dated  June  10,  1890,  and  running  over  a 
series  of  years,  secured  by  trust  deed  on  the  property.  For 
convenience,  the  title  was  taken  in  the  name  of  Mr.  Morse 
individually,  and  he  executed  the  trust  deed  securing  the 
notes.  Two  other  men,  Burchard  and  Cragin,  who  were 
not  partners  in  the  lirm,  were  interested  with  it  in  this  par- 
ticular purchase.  The  purchase  money  notes  were  signed 
by  all  who  were  interested  in  the  purchase,  Morse,  Mitchell 
and  "Williams  each  signing  his  individual  name.  Cragin 
sold  his  interest  in  the  venture  to  a  man  by  the  name  of 
Marshall,  who  in  turn  sold  it  to  Morse,  Mitchell  &  Williams. 
All  of  the  money  which  was  paid  for  the  property,  and  ail 
that  was  expended  in  improvements,  was  paid  by  the  firm 
from  its  partnership  funds,  Burchard  and  Cragin  refunding 
their  proportions.  The  land  and  its  proceeds  were  carried 
on  the  firm  books  as  partnership  assets,  and  the  purchase 
money  notes  as  partnership  debts. 

Two  of  these  notes,  one  for  $20,000  and  one  for  $10,000, 
were  discounted  with  the  Union  National  Bank.  On  July 
31,  1S93,  the  firm  of  Morse,  Mitchell  &  Williams  made  an 
assignment  to  Elbert  H.  Gary,  for  the  benefit  of  their  cred- 
itors. Williams,  one  of  the  members  of  the  firm,  had  died 
in  the  meantime.  The  bank  filed  a  claim  with  the  assignee, 
based  on  the  two  notes  which  it  held.  To  this  claim  appel- 
lees filed  objections. 

Upon  a  trial  of  these  objections,  appropriate  propositions 
of  law,  presenting  appellant's  theory  of  the  case,  were  sub- 
mitted. The  court,  however,  refused  to  hold  any  of  the 
propositions  of  law,  and  disallowed  the  claim  as  against  the 
firm  assets,  holding  that  the  claim  was  an  individual  and 
not  a  firm  debt. 

Tenney,  McConnell  &  Coffeen,  attorneys  for  appellant. 
Moses,  Pam  &  Kennedy,  attorneys  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

In  what  manner  the  notes  evidencing  the  indebtedness  of 
the  firm  of    Morse,  Mitchell  &  Williams  were  signed  is 


First  District — October  Term,  1895.      325 

Cornell  v.  Central  Electric  Co. 

immaterial  if  the  notes  were  actually  given  for  an  obligation 
of  the  firm.    Farwell  v.  Huston,  151  111.  239. 

That  they  represent  partnership  obligations,  is  undisputed. 
The  fact,  therefore,  that  persons  not  members  of  the  firm 
also  signed  the  notes,  only  makes  them  obligations  of  others 
as  well  as  of  the  firm. 

We  are  not  aware  of  any  authority  for  the  position  of 
appellees,  that  when  the  individual  names  of  a  firm  are 
signed  to  a  note  given  for  a  firm  debt,  the  holder  can  not,  in 
insolvency  proceedings,  prove  the  same  against  the  firm 
assets.  On  the  contrary,  where  a  note  for  a  firm  indebted- 
ness is  given  in  the  name  of  only  one  of  its  members  to  a 
person  who  is  ignorant  of  the  existence  of  the  firm,  and  con- 
sequently that  the  obligation  is  that  of  a  firm,  he  may  prove 
against  the  assets  of  the  firm.  Parsons  on  Partnership,  498, 
side  paging. 

It  is  quite  true,  as  appellees  contend,  that  the  legal  effect 
of  a  contract  is  imported  into  the  same  as  effectually  as  if 
written  therein,  and  if,  upon  the  face  of  these  notes,  it  was 
declared  that  they  were  not  an  obligation  of  the  firm,  but 
only  of  the  persons  whose  names  are  signed  thereto,  a  ques- 
tion variant  from  that  under  'consideration  would  be  pre- 
santed.  The  notes  do  not  appear  on  their  face  not  to  be  an 
obligation  of  the  firm,  while  the  evidence  is  undisputed  that 
they  are.  Treating  them  as  a  firm  obligation,  is  consistent 
with  their  face,  and  not  repugnant  to  any  implication  of  law 
derivable  therefrom. 

The  judgment  of  the  County  Court  is  reversed  and  the 
cause  remanded,  with  directions  to  allow  the  claim  of  appel- 
lant against  the  insolvent  estate  of  Morse,  Mitchell  & 
Williams, 
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1.  Jury— Settlement  of  Controverted  Facts. — It  is  the  very  essence  of 
the  functions  of  a  jury  to  settle  controverted  facts,  and  unless  their  find- 
ing is  manifestly  wrong  it  will  not  be  disturbed  on  appeal. 

2.  Consideration— Agreement  to  Forbear.— An  agreement  to  forbear 
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to  sue  for  a  time  certain,  or  for  a  reasonable  time,  is  a  good  considera- 
tion to  support  a  promise  to  pay  the  debt  of  anotner,  and  need  not  be  in 
writing. 

3.  Same— For  a  Promise  to  Pay.— The  slightest  damage  to  the 
plaintiff,  or  benefit  to  the  defendant,  affords  a  sufficient  consideration  to 
support  a  promise  to  pay. 

4.  Same — Honest  Assertion  of  a  Right — Probable  Cause  of  Action. — 
It  is  not  material  that  the  right  to  recover  in  the  suit  forborne  should 
exist.  If  the  right,  though  a  doubtful  one,  is  honestly  asserted,  the 
agreement  to  forbear  its  prosecution  is  based  upon  a  sufficient  considera- 
tion. It  is  enough  if  a  reasonably  probable  cause  of  action,  although  a 
debatable  one,  existed. 

5.  Statute  of  Frauds— A  Promise  Not  Within.— &  promise  by  the 
owner  of  a  building  to  pay  the  debt  of  another  for  material  used  therein, 
in  consideration  of  an  agreement  to  forbear  for  a  reasonable  time  from 
filing  a  petition  for  a  mechanic's  lien,  followed  by  actual  forbearance,  is 
supported  by  a  sufficient  consideration  and  amounts  to  an  original  under- 
taking, and  is  not  within  the  statute  of  frauds. 

Assumpsit,  upon  a  promise  to  pay.  Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Elbridge  Hanecy,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed  Decem- 
ber 12, 1895. 

Frank  B.  Dyche  and  J.  E.  Cornell,  attorneys  for  appel- 
lant. 

Walter  W.  Ross  and  Morton  Denison  Hull,  attorneys 
for  appellee. 

Mr.  Justice  Shepard  delivered  the  opinion  of  the  Court. 

The  appellee,  a  corporation,  sued  the  appellant  for 
$737.42,  claimed  for  electric  supplies  furnished  by  it  to  one 
Hand,  who  had  contracted  with  appellant  to  place  electric 
wires,  fixtures  and  devices  in  a  hotel  building  then  in  process 
of  construction  by  the  appellant,  and,  upon  the  verdict 
of  a  jury,  a  judgment  for  the  full  amount  claimed  was 
recovered  by  appellee. 

The  appellant  contends  that  the  alleged  promise  by  him 
or  his  agent  to  pay  the  debt  of  Hand  to  appellee  was  not 
sustained  by  a  preponderance  of  the  evidence.  The  evi- 
dence upon  that  question  was  conflicting.    It  is  the  very 
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essence  of  the  functions  of  a  jury  to  settle  controverted 
facts,  and  unless  their  finding  is  manifestly  wrong  it  will 
not  be  disturbed  upon  appeal.  Having  considered  the  evi- 
dence attentively,  we  are  unable  to  say  that  their  finding 
was  not  in  this  case  warranted  by  the  evidence. 

The  next  point  urged  by  appellant  is  that,  even  though 
there  was  such  a  promise  proved,  there  was  no  considera- 
tion for  it;  that  the  promise  was  not  in  writing,  and  was, 
therefore,  within  the  statute  of  frauds. 

The  consideration  that  was  proved  was  an  agreement  to 
forbear,  followed  by  actual  forbearance  by  the  appellee,  to, 
for  a  reasonable  time,  refrain  from  filing  a  petition  to  en- 
force a  mechanic's  lien  against  appellant's  hotel  property. 
An  agreement  to  forbear  to  sue  for  a  time  certain,  or  for  a 
reasonable  time,  is  a  good  consideration  to  support  a  promise 
to  pay  the  debt  of  another,  and  need  not  be  in  writing. 
Webbe  v.  Eomona  O.  Stone  Co.,  58  111.  App.  222.  The 
slightest  damage  to  the  plaintiff,  or  benefit  to  the  defend- 
ant, affords  a  sufficient  consideration  to  support  the  prom- 
ise to  pay.  Walker  v.  Sherman,  11  Met.  170,  cited  in  the 
last  case,  supra. 

Nor  is  it  material  that  the  certain  right  to  recover  in  the 
suit  forborne  should  exist.  If  the  right  were  honestly 
asserted,  though  a  doubtful  one,  the  agreement  to  forbear 
its  prosecution  is  based  upon  a  sufficient  consideration. 
Honeyman  v.  Jarvis,  79  111.  318;  Pool  v.  Docker,  92  111. 
501;  Knotts  v.  Preble,  50  111.  226. 

But  it  is  insisted  by  appellant  that  the  claim  of  appellee, 
at  the  time  the  promise  was  made,  was  wholly  unsustain- 
able at  law  or  in  equity  as  against  the  appellant  or  his 
property,  in  the  improvement  of  which  the  goods  and 
materials  were  furnished,  and  urges  that  his  insistence  in 
that  regard  is  supported  by  the  fact  that  appellee's  subse- 
quent petition  for  a  mechanic's  lien  was  dismissed  as  not 
being  sustainable. 

Under  the  principle  already  stated,  it  was  not  necessary 
that  a  certain  right  to  sustain  the  forborne  action  should 
exist.  It  was  enough  that  a  reasonably  probable  cause  of 
action,  although  a  debatable  one,  existed. 
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An  examination  of  the  record  shows  that  at  the  time  the 
promise  was  made,  the  appellee  was  honestly  asserting  its 
right  to  maintain  a  mechanic's  lien  against  appellant's  prop- 
erty, and  threatening  to  commence  suit  therefor,  and  it  is 
by  no  means  certain  that  had  appellee  not  been  lulled  into 
inactivity  in  the  performance  of  its  statutory  rights  in  that 
regard,  by  the  promise  of  appellant,  its  right  to  sustain  the 
lien  would  have  become  lost. 

We  consider  that  the  promise  was  supported  by  a  suffi- 
cient consideration,  and  amounted  to  an  original  undertak- 
ing by  appellant,  based  upon  that  consideration,  to  pay  the 
debt,  and  was,  therefore,  not  within  the  statute  of  frauds. 
Clifford  v.  Luhring,  69  111.  401;  Borchenius  v.  Canutson,  100 
111.  82;  Wilson  v.  Bevans,  58  111.  232;  Graham  v.  Mason,  17 
111.  App.  399. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


328 
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Mark  6.  Roby  t.  George  W.  Updyke. 

1.  Judgments  by  Confession—  Waiver  of  Technicalities.— By  asking 
for  and  obtaining  leave  to  plead  in  the  case  of  a  judgment  entered  by 
confession,  all  technicalities  and  objections  to  the  judgment  are  waived. 

2.  Joint  Action — When  Not  a  Bar.— A  joint  action  against  all 
defendants  is  no  bar  to  a  subsequent  action  against  one  alone. 

3.  Waiver— 0/  Errors  in  Confession  of  Judgment. — Where  a  defend- 
ant shows  no  equitable  reasons  why  a  judgment  by  confession  should 
not  have  been  rendered  against  him,  the  court  will  not  inquire  as  to 
errors  in  rendering  judgment  against  him  alone  upon  a  declaration 
against  him  and  another  jointly. 

Vacation  of  Judgment  by  Confession.— Appeal  from  the  Circuit  Court 
of  Cook  County;  the  Hon.  Edward  F.  Dunne,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12,  1895. 

W.  A.  Phelps,  attorney  for  appellant. 

Melville,  McElherne  &  Stobbs,  attorneys  for  appellee. 
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Mr.  Justice  Shepard  delivered  the  opinion  of  the 
Court. 

This  appeal  is  from  an  order  of  the  Circuit  Court  over- 
ruling and  denying  the  motion  of  appellant  to  vacate  and 
set  aside  a  judgment  entered  up  by  confession  against  the 
appellant  alone  on  two  certain  promissory  notes,  alleged  by 
the  narr.  and  confessed  by  the  cognovit,  to  have  been  made 
by  appellant  and  one  Sullivan  by  the  name  of  Roby  &  Sulli- 
van. 

Judgment  was  entered  thereon  on  January  4,  1895. 
Thereafter,  and  on  February  11,  1S95,  on  the  motion  of 
appellant,  leave  was  given  him  to  plead  in  said  case  within 
five  days,  the  judgment  to  stand  as  security,  and  execution 
on  the  judgment  was  ordered  stayed  for  fifteen  days,  and  by 
agreement  of  parties  the  cause  was  submitted  to  the  court 
for  trial  without  a  jury,  and  was  continued. 

The  appellant,  instead  of  pleading  to  the  merits  of  the 
cause  in  accordance  with  the  leave  to  do  so,  filed  his  motion 
therein  on  February  16,  1895,  to  set  aside  the  judgment, 
and  it  is  from  the  order  denying  that  motion  that  the  appeal 
was  taken.  By  asking  for  and  obtaining  leave  to  plead  in 
the  cause,  the  appellant  thereby  waived  all  technical  objec- 
tions to  the  judgment. 

The  taking  of  judgment  against  but  one  of  two  persons 
who  are  joint  promisors  and  are  sued  jointly,  is  at  most  a 
technicality.  The  appellant  was  liable  severally  as  well  as 
jointly,  under  the  statute.  Chap.  76,  Sec.  3,  Kev.  Stat.; 
Marine  Bank  v.  Ferry,  40  111.  255;  Nat.  Bk.  of  Oshkosh  v. 
Jennings  Trust  Company,  44  111.  App.  285. 

And  a  joint  action  against  all  is  no  bar  to  a  subsequent 
action  against  one  alone.     People  v.  Harrison,  82  111.  84. 

But  neither  did  the  appellant  on  the  hearing  of  the 
motion  show  any  equity  why  the  judgment  should  not  stand. 

Because  appellant  has  not  shown  any  equitable  reason 
why  the  judgment  should  not  have  been  rendered  against 
him,  we  will  not  inquire  whether  it  was  technical  error  to 
enter  judgment  against  him  alone  upon  a  declaration  against 
himself  and  another  jointly. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Cant  well  Eagle  Brewing  Co.  t.  Paul  B.  6.  Jlorst  et  al. 

1.  Presumptions  -  Not  Retroactive.  —  Conditions  as  to  ownership, 
indebtedness,  etc. ,  are  presumed  to  continue,  but  there  is  no  presumption 
of  law  that  things  in  the  past  were  in  the  same  condition  they  are  at 
the  present;  the  presumption  runs  forward,  but  does  not  reach  backward. 

Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Arthur  Chetlain,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  12,  1895. 

Statement  of  the  Case. 

Appellees  sued  on  the  following  agreement : 

"August  17,  1894. 
Sold  to  Cant  well  Eagle  Brewing  Company  15  bales  hops 
equal  to  sample  424  at  11  cents  per  lb.  (Tare  5  lbs.)  De- 
livered ex  warehouse,  Chicago.  To  be  shipped  or  delivered 
5  bales  August  and  10  bales  September.  Sale  severable  as 
to  each  bale.    Terms :  Net  casli  30  days  after  arrival. 

Cantwell  Eagle  Brewing  Co." 

Appellant  took  live  of  these  bales,  and  alleging  that  they 
were  inferior  in  quality  and  not  equal  to  sample,  refused  to 
take  the  other  ten  bales. 

The  only  question  involved  was,  ware  the  hop3  in  ques 
tion  equal  to  sample  424  ?  A  portion  of  the  sample  was  in- 
troduced in  evidence  by  appellant.  Appellee  gave  evidence 
tending  to  prove  the  hops  weVe  equal  to  sample.  Appellant 
gave  evidence  tending  to  prove  the  hops  were  not  equal  to 
sample.  Appellant  then  called  a  hop  expert,  to  prove  that 
the  hops  were  not  equal  to  sample.  The  examination  made 
by  the  expert  of  the  ten  bales  of  hops  rejected  by  appellant 
was  made  early  in  April,  1895.  The  court  refused  to  let  the 
witness  testify  as  to  the  condition  of  the  hops  in  April,  1895, 
on  the  ground  that  the  condition  of  the  hops  in  April  was 
not  material,  the  hops  having  been  rejected  in  September, 
1894.     The  expert  was  then  asked  this  question :  a  Would 
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hops  similar  to  this  sample  change  materially  from  Septem- 
ber, 1894,  to  the  present  time?"  Answer:  "No,  sir;  they 
don't  change."  Thereupon  the  court  refused  to  permit  the 
witness  to  testify  as  to  the  condition  of  the  hops  at  the  time 
of  his  examination  early  in  April,  1S95.  To  this  ruling  ex- 
ception was  then  and  there  taken,  and  that  is  the  only  thing 
complained  of. 

* 
Edward  J.  Walsh,  attorney  for  appellant. 

"Walker  &  Davis,  attorneys  for  appellees,  contended  that 
the  appellant  can  not  rely,  in  this  case,  upon  the  presump- 
tion that  a  condition  of  things  once  shown  to  exist  will  be 
presumed  to  continue  until  the  contrary  is  shown,  in  order 
to  render  the  testimony  in  question  competent.  To  attain 
that  result,  he  must  rely  upon  a  retrospective  presumption, 
to  wit,  that  a  condition  of  things  once  shown  to  exist,  will 
be  presumed  to  have  existed  before  that  time  until  the  con- 
trary is  shown.  Such  a  presumption,  it  has  been  held,  can 
not  be  indulged  in  law,  and  it  is  not  supported  either  by 
reason  or  authority.  Lawson  on  Presumptive  Evidence, 
Rule  37,  page  190;  Erskine  v.  Davis,  25  111.  228;  Bareli  v. 
Lytle,  4  La.  Ann.  25,  557;  Taylor  v.  Crestwell,  45  Md.  422; 
Murdock  v.'  The  State,  68  Ala.  567. 

Mb.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Conditions  as  to  ownership,  indebtedness,  etc.,  shown  to 
have  once  existed,  are  presumed  to  continue  (Lawson  on 
Presumptive  Evidence,  166,  167),  but  there  is  no  presump- 
tion of  law  that  things  are  at  the  present  in  the  condition 
they  were  in  the  past;  the  presumption  runs  forward,  but 
does  not  reach  backward. 

As  a  matter  of  experience,  it  is  known  that  articles  of  food, 
if  once  in  a  bad  condition,  seldom,  by  the  operations  of  na- 
ture alone,  change  to  a  good  condition.  Evidence  that 
sausages  are  in  a  good  condition  at  a  certain  time,  tends  to 
prove  that  a  few  weeks  previous  they  were  not  spoiled;  that 
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is  the  extent  of  the  holding  in  Leutgert  v.  Volkes,  153 
111.  385. 

In  the  case  at  bar  it  had  not  been  shown  that  the  hops 
had'  been  kept  in  a  suitable  warehouse,  or  in  a  manner  that 
would  have  prevented  a  change  in  their  condition;  nor  did  it 
appear  with  certainty  that  the  hops  in  Mr.  Newberry's  ware- 
house, shown  to  the  witness  by  the  party  in  charge,  were 
the  hops  in  question. 

The  witness  was  not  asked  if  the  Newberry  warehouse 
was  a  suitable  one;  nor  did  it  appear  that  he  was  an  expert 
as  to  what  is  the  proper  way  to  keep  hops  so  that  they  will 
not  spoil  in  six  months  of  storage. 

The  judgment  of  the  Superior  Court  is  affirmed. 


Charles  T.  Mandel  v.  H.  &  X.  Gundershimer. 

1.  Statute  op  Limitations — New  Promise  to  Pay.—  The  unqualified 
acknowledgment  of  a  debt,  and  the  unequivocal  promise  to  pay  it,  are 
sufficient  to  take  a  case  out  of  the  statute  of  limitations. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Francis  Adams,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Affirmed.  Opinion  filed 
December  2,  1895. 

B.  W.  Veirs  and  M.  P.  Hathaway,  attorneys  for  appellant. 
No  appearance  for  appellees. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

The  question  here  presented  is  as  to  the  sufficiency  of  a 
mere  promise,  to  remove  the  bar  of  the  statute  of  limita- 
tions, the  suit  being  an  action  for  goods  sold. 

In  this  case  it  appeared  that  Mr.  Lewis,  a  collector  for 
plaintiff's  attorneys,  called  on  the  defendant,  presenting  to 
him  a  statement  of  account,  and  that  the  defendant  stated 
that  he  could  not  pay  it  then,  but  if  given  ninety  days,  he 
would  pay  the  whole  amount  due.    Lewis  replied,  "  You  can 
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have  that  ninety  days."  That  before  the  expiration  of  such 
ninety  days,  Lewis  again  called  on  the  defendant,  who  then 
said  he  had  made  an  arrangement  to  pay  in  ninety  days 
which  time  had  not  expired,  and  that  he  would  pay  it  in 
ninety  days;  that  Lewis  after  the  end  of  the  ninety  days 
again  called,  when  defendant  said  he  would  go  over  to  the 
office  and  pay  the  claim  as  soon  as  he  could.  William  Fer- 
guson testified  that,  being  sent  with  the  claim  by  plaintiffs 
attorneys  to  the  defendant,  the  defendant  said  he  didn't 
know  just  what  he  could  do  right  then,  but  that  he  could  do 
something  on  it  in  a  week;  that  defendant  afterward  said 
that  he  couldn't  pay  the  claim  just  then,  as  he  had  other 
accounts  to  pay,  but  just  as  soon  as  he  got  them  wound  up,  he 
would  pay  this  claim. 

Lewis  and  William  Ferguson,  being  the  collecting  agents 
of  plaintiff's  attorneys,  in  whose  hands  the  claim  was  for  col- 
lection, the  unqualified  acknowledgment  of  the  debt  and  the 
unequivocal  promise  to  pay  were  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  Ayers  v.  Richards,  12  111. 
146;  Homer  v.  Starkey,  27  111.  13;  Sennott  v.  Homer,  30  111. 
429;  Parsons  v.  N.  I.  C.  &  I.  Co.,  of  La  Salle,  38  111.  430; 
Norton  v.  Colby,  52  111.  193;  Carroll  v.  Forsythe,  69  111. 
127;  Wachter  v.  Albee,  80  111.  47;  Wooters  v.  King,  54111. 
343. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Francis  C.  Russell  v.  The  People  of  the  State  of 

Illinois. 

1.  Final  Order — What  is  Not — Appeals.— An  order  of  the  County 
Court  upon  an  assignee  to  file  a  full  and  complete  report  of  his  receipts 
and  disbursements  as  such  assignee,  not  theretofore  reported,  to  the 
court  within  twenty  days,  is  not  a  final  order  from  which  an  appeal  will 

lie. 

2.  Insolvent  Estates— Pouter  of  the  County  Court— So  long  as  the 
estate  of  an  insolvent  remains  to  be  distributed  the  court  may  revoke  or 
alter  any  former  proceeding. 
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Assignment  for  the  Benefit  of  Creditors.— Appeal  from  the  County 
Court  of  Cook  County;  the  Hon.  George  W.  Brown,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1895.  Appeal  dismissed. 
Opinion  filed  December  2,  1895. 

H.  C.  Bennett  and  W.  A.  Phelps,  attorneys  for  appel- 
lant 

Parker  &  Pain,  Omohundro  &  "Woodward,  and  Jacob  J. 
Kern,  State's  Attorney,  for  appellees;  Nathaniel  Bacon,  of 
counsel. 

Me.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  appellant  is  the  assignee  for  the  benefit  of  creditors 
of  Hugh  Hughes,  administering  the  assets  under  the  direc- 
tion of  the  County  Court. 

May  5,  1893,  the  County  Court  entered  an  order  under 
the  last  section  of  the  act  relating  to  assignments  for 
the  benefit  of  creditors,  "  that  all  proceedings  in  said  es- 
tate be  discontinued  "  and  that  the  surplus,  "  the  sum  of 
$1,374.60,  be  paid  and  delivered  to  the  said  Hugh  Hughes." 
It  does  not  appear  that  the  appellant  has  acted  upon  that 
order. 

April  6, 1895,  on  the  application  of  creditors,  theretofore 
made,  the  County  Court  made  an  order  that  appellant  should 
"  file  a  full  and  complete  report  of  his  receipts  and  disburse- 
ments as  such  assignee,  not  heretofore  reported  to  the 
court,  within  twenty  days."  From  that  order  this  appeal 
was  taken. 

The  order  is  not  in  its  nature  final,  and  therefore  not  ap- 
pealable. It  is,  in  substance,  like  a  judgment  or  decree,  to 
account  from  which  an  appeal  will  not  lie.  Conaut  v.  Rise- 
borough,  30  111.  App.  498;  Anderson  v.  Lundburg,  41  111. 
App.  248;  Lee  v.  Zanaway,  52  111.  App.  23. 

"  So  long  as  the  estate  of  the  insolvent  remains  to  be  dis- 
tributed, the  court  may  repent  any  former  action."  Mow- 
att  v.  Cole,  59  111.  App.  345. 

The  appellee  having  moved  that  the  appeal  be  dismissed, 
the  motion  is  granted. 


First  District — October  Term,  1895.      335 

Dickinson  v.  Prince. 


W.  P.  Dickinson  y.  Joseph  W.  Prince. 

1.  Extras— Burden  of  Proof  as  to. — Where  a  contractor  makes  a 
demand  for  extras,  the  burden  of  proof  is  upon  him  to  show  that  the 
work  in  question  was  extra. 

Assumpsit,  for  work,  labor,  etc.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  William  G.  Ewino,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Remittitur  ordered,  etc. 
Opinion  filed  December  12, 1895.  , 

Henry  F.  Joslin,  attorney  for  appellant. 
Thos.  S.  McClelland,  attorney  for  appellee. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  parties  made  a  contract  whereby  the  appellee  under- 
took to  do  a  job  of  carpenter  work  upon  the  house  of  the 
appellant  for  $1,200.  The  appellant  had  paid  $1,550  and 
was  entitled  to  further  credit  of  $45.60.  The  appellee  sued 
for  $496.83  more,  of  which  $265  was  for  some  minor  con- 
tracts. The  appellant  having  paid  $85  more  than  the  con- 
tracts called  f or,^the  demand  of  the  apj>ellee  was  wholly  for 
extras. 

The  court  found  for  him  $466.83.  His  demand  being,  in 
fact,  for  extras,  the  burden  of  proof  was  upon  him.  We 
can  not  recapitulate  the  evidence,  without  occupying  too 
much  space  and  taking  too  much  time,  but  having  studied 
it  we  are  convinced  that  the  appellant  is  charged  by  the 
finding  with  much  more  than  he  should  be. 

As  the  appellant  has  at  one  time  offered  to  pay  $332,  if 
the  appellee  will  remit  all  in  excess  of  that  sum,  the  judg- 
ment to  that  extent  will  be  affirmed;  otherwise  reversed;  in 
either  case  at  the  cost  of  the  appellee. 
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Edward  S.  Richards  v.  Antoinette  R.  Maynard,  Execu- 
trix, etc.,  and  William  A.  Gardner. 

1.  Partnership — Rights  Accruing  Before  the  Death  of  a  Partner — 
Firm  Assets. — Where  a  cause  of  action  for  the  breach  of  a  contract 
accrues  before  the  death  of  a  partner,  the  recovery  of  damages  for  the 
same  is  to  be  listed  as  a  firm  asset. 

2.  Same— Compensation  of  Surviving  Partner. — Where  services  in 
excess  of  the  mere  winding  up  the  business  of  a  partnership  are  rendered, 

v  the  partner  rendering  them  is  entitled  to  compensation  for  such  excess. 

Administration  of  Estates.— Transcript  from  the  Probate  Court  of  Cook 
County.  Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon.  John 
Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1895.  Affirmed  in  part  and  reversed  in  part  (See  opinion.) 
Opinion  filed  December  12,  1895. 

Frank  A.  Johnson  and  William  Brown,  attorneys  for 
appellant. 

Gardner  &  McFadon,  attorneys  for  appellees. 

Mr.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

This  case  is  a  result  of  the  litigation  reported  in  L.  S.  & 
M.  8.  Ky.  v.  Richards,  40  111.  App.  560;  152  111.  59. 

As  is  there  shown,  the  appellant  had  a  contract  with  the 
railway,  covering  a  period  of  ten  years,  from  January  2, 
1884,  which  he  assigned,  with  the  consent  of  the  railway,  to 
the  firm  composed  of  himself  and  Maynard,  who  died  in 
1887,  long  after  the  railway  had  refused  to  continue  to  per- 
form its  part  of  the  contract. 

That  litigation  was  upon  the  theory  that  the  refusal  by 
the  railway  entitled  the  present  appellant,  as  surviving  part- 
ner, to  recover  as  damages  the  loss  sustained  by  the  firm  in 
consequence  of  that  refusal — treating  it  as  a  total  breach  on 
the  part  of  the  railway. 

As  the  fruit  of  that  litigation  and  a  previous  suit,  the  sum 
of  $86,766.59  net,  came  to  the  hands  of  the  appellant,  from 


First  District — October  Term,  1895.      337 

Richards  v.  Maynard. 

which  $7,500  is,  by  the  decree  herein,  directed  to  be  paid  to 
William  A.  Gardner  for  his  services  in  the  litigation. 

That  direction  is  one  of  the  matters  complained  of  on  this 
appeal,  and  with  reference  to  it  we  need  only  say,  that  the 
sum  was  fixed  by  the  court  below  after  hearing  a  good  deal 
of  evidence  pro  and  eon,  and  we  see  no  reason  for  disturb- 
ing the  result 

There  are  two  questions  which  we  must  decide : 

First.  Maynard  having  died  before  the  litigation  re- 
ferred to  was  begun,  is  the  whole  amount  recovered  to  be 
treated  as  partnership  assets,  or  only  such  a  part  thereof  as 
is  in  the  ratio  to  the  whole  amount  that  Maynard's  continu- 
ance in  life,  after  the  refusal  by  the  railway,  bears  to  the 
then  whole  unexpired  term  of  the  contract  ?  The  argument 
for  the  appellant  is,  in  short,  that  the  death  of  Maynard 
dissolved  the  partnership;  that  after  his  death  and  before 
suit  begun  against  it,  the  railway  might  have  withdrawn  its 
refusal,  in  which  case  the  appellant  would  have  been  re- 
quired to  perform  the  contract  alone. 

We  are  sufficiently  doubtful  of  our  ability  to  decide  this 
question  aright,  to  prevent  us  from  speculating  upon  sup- 
posititious cases. 

The  fact  is,  that  the  refusal  never  was  withdrawn,  and 
the  suit  against  the  railway  and  the  recovery  therein,  was 
upon  a  cause  of  action  vested  in  the  firm  before  the  death 
of  Maynard,  viz.,  the  damages,  to  be  presently  assessed,  for 
the  breach  of  the  contract  by  the  railway.  We  hold,  there- 
fore, that  the  amount  recovered  was  a  firm  asset. 

Second.  Is  the  appellant  entitled  to  compensation,  out 
of  the  assets,  before  division,  for  his  services  in  the  liti- 
gation with  the  railway  ?  That  his  labors  were  arduous, 
long  continued,  valuable  —  nay,  indispensable  — can  not  be 
denied.  They  were  of  a  character  that  only  he  could  have 
performed  them.  Without  disparaging  the  services  of  the 
attorneys  who  prosecuted  the  claim  for  the  damages  recov- 
ered, it  is  quite  conceivable  that  others  might  have  been  as 
successful,  but  ilo  other  man  could  have  contributed  as  the 
appellant  did  to  the  result.    It  is  not  too  much  to  say  that 
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in  personal  effort,  in  intellectual  ability,  in  constant,  unre- 
mitting vigilance,  his  services  deserve  as  great  reward  as 
the  principal  attorney  earned  and  received. 

That  sum  was  $15,000.  In  equity  and  good  conscience, 
he  ought  to  have  it,  and  ought  not  to  be  charged  with  'inter- 
est upon  money  in  his  hands,  the  right  to  which  was  liti- 
gated in  apparent  good  faith  on  both  sides.  .  Without  the 
zeal  and  labor  of  the  appellant,  it  is  safe  to  say  that  Mrs. 
Maynard,  the  executrix  of  JohnNW.  Maynard,  would  never 
hkve  obtained  anything  from  the  railway. 

See  authorities  as  to  such  compensation  collected  in  17 
Am.  &  Eng.  Ency.  of  Law,  1183. 

On  this  basis  the  decree  in  favor  of  Mrs.  Maynard  should 
be  reduced  from  $24,856.23  to  $16,713.77. 

E.  &  O.  E. 

The  principle  of  the  decree  in  her  favor  is  affirmed  as  to 
the  latter  sum  and  reversed  as  to  the  residue,  and  the  decree 
in  favor  of  Gardner  is  affirmed.  The  costs  of  the  whole 
litigation  beginning  in  the  Probate  Court,  coming  through 
the  Circuit  Court  and  this  court  to  be  divided  equally  be- 
tween the  appellant  and  the  appellee  Maynard;  and  the 
cause  is  remanded  to  the  Circuit  Court,  with  directions  to 
carry  out  the  views  here  expressed,  by  deducting  the 
amount  of  her  costs  from  the  amount  of  the  appellant's 
costs,  and  render  a  decree  in  her  favor  for  $16,713.77,  less 
one-half  of  the  excess  of  his  costs  over  hers. 


Alfred  J.  Cronin  v.  Timothy  Sullivan  et  al. 

1.  Appeals—  Duty  of  Appellant,  etc. — On  an  appeal  it  is  incumbent 
upon  the  appellant  to  present  to  the  court  his  objections  to  the  action  of 
the  court  below  by  a  sufficient  record  and  abstract. 

Assumpsit,  etc.— Appeal  from  the  County  Court  of  Ccok  County;  the 
Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Affirmed.    Opinion  filed  December  12,  1895. 

Kraft,  Williams  &  Kraft,  attorneys  for  appellant. 
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T.  E.  Guerin,  attorney  for  appellees. 

Me.  Presiding  Justice  Gary  delivered  the  opinion  of 
the  Court. 

The  appellant's  cause  for  coming  to  this  court  is  shown  ' 
by  his  abstract  as  follows : 

"  Motion  by  appellant  to  dismiss  suit  on  the  ground  that 
the  transcript  did  not  show  the  jurisdiction  of  the  justice  of 
the  peace  before  whom  the  case  was  tried  below,  of  the 
subject-matter.  Motion  overruled  and  exception  by  de- 
fendant. 

Motion  by  defendant  to  strike  case  from  short  cause 
calendar,  on  the  ground  that  it  had  been  previously  reached 
for  trial  and  disposed  of  on  said  short  cause  calendar.  Mo- 
tion overruled  and  exception  by  defendant. 

Motion  by  defendant  to  strike  case  from  short  cause 
calendar,  on  the  ground  that  no  original  affidavit  to  the 
effect  that  said,  case  would  not  occupy  more  than  one  hour's 
time  in  the  trial  thereof  had  been  filed,  as  is  required  by 
statute.    Motion  overruled  and  exception  by  defendant. 

Order  dismissing  appeal  at  defendant's  costs,  with  statu- 
tory damages,  and  awarding  procedendo.  Exception  by 
defendant  to  order  dismissing  appeal  at  defendant's  costs; 
to  awarding  of  statutory  damages,  and  to  awarding  of 
procedendo.^ 

There  is  nothing  showing  what  the  transcript  was  in  fact, 
nor  whether  the  Teasons  assigned  for  striking  the  case  from 
the  short  cause  calendar  were  true  or  false. 

Probably  the  court  ought  not  to  have  dismissed  the  ap- 
peal, but  should  have  required  the  appellee — plaintiff  below 
— to  prove  his  case  before  a  jury.  On  this  record,  however, 
no  error  in  that  regard  is  shown.  By  the  bill  of  exceptions 
it  appears  that  after  the  motions  of  the  appellant  had  been 
denied,  he  elected  to  stand  by  them  and  said  he  would  not 
put  in  any  defense. 

What  became  of  him  then  does  not  appear;  the  record 
says  he  was  "  three  times  solemnly  called  in  open  court, 
comes  not,  nor  does  any  person  for  him,  but  herein  he  makes 


340  Appellate  Courts  op  Illinois. 

Vol.  61.J  Beardsley  v.  Smith. 

default  and  fails  to  prosecute  his  appeal  in  this^  behalf,"  and 
then  on  motion  of  the  appellee  here,  that  appeal  was  dis- 
missed. That  action  was  regular  on  the  facts  as  recited  in 
the  record.    Fergus  v.  Haupt,  54  111.  App.  190. 

That  the  appellant  got  back  in  time  to  except  to  the 
"  order  of  dismissal,"  does  not  make  the  order  irregular. 

The  objections  of  the  appellant  which  he  has  argued,  be- 
ing disposed  of,  the  judgment  is  affirmed. 


Clarence  B.  Beardsley  and  Horace  C.  Frost  t.  Joseph  P. 

Smith. 

1.  Profits— -When  Recoverable— Set-Off. — Profits  which  are  the  direct 
and  immediate  fruits  of  a  contract  entered  into  between  the  parties,  are 
part  and  parcel  of  the  contract  itself  and  are  presumed  to  have  been 
taken  into  consideration  by  the  parties  before  the  contract  was  msde, 
and  as  such,  are  properly  the  subject,  of  a  set-off  or  may  be  recovered  in 
a  separate  action. 

2.  Damages — Measure  of— Breach  of  Contract  to  Purchase  Goods. — 
Where  a  person  entered  into  a  contract  with  a  manufacturer  to  purchase 
a  certain  quantity  of  his  goods  at  the  lowest  jobbing  prices,  it  was  held 
that  upon  the  refusal  of  the  purchaser  to  select  and  purchase  the  goods, 
the  manufacturer  became  entitled  to  maintain  an  action  for  such  refusal 
and  in  such  action  the  measure  of  damages  is  the  difference  between 
the  lowest  jobbing  prices  and  what  it  would  have  cost  the  manufacturer 
to  make  the  goods. 

Assumpsit. — Breach  of  contract.  Appeal  from  the  Superior  Court  of 
Cook  County;  the  Hon.  Jonas  Hutchinson,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  12,  1895. 

Statement  of  the  Case.  - 

This  was  an  action  brought  by  Joseph  P.  Smith  against 
C.  B.  Beardsley  and  H.  C.  Frost,  composing  the  firm  of  C.  B. 
Beardsley  &  Co.,  for  the  amount  due  upon  a  promissory 
note  for  the  sum  of  $200,  with  interest  thereon,  signed  by 
C.  B.  Beardsley  &  Co.,  and  payable  to  J.  P.  Smith,  and  a 
balance  of  $100  due  on  rent.  The  defendants  filed  the  plea 
of  the  general  issue,  and  the  following : 
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"  And  the  defendants  further  show  that  at  or  before  the 
execution  of  said  lease,  the  plaintiff,  Smith,  and  defendants 
entered  into  an  agreement,  in  substance  as  follows : 

Articles  of  agreement,  made  December  1, 1884,  between 
Jos.  P.  Smith,  first  party,  and  0.  B.  Beardsley  &  Co.,  second 
party, 

Witnesseth  :  That  first  party,  in  consideration  of  second 
party  leasing  building  described  in  attached  lease,  agrees 
and  binds  himself  to  purchase  of  C.  B  Beardsley  &  Co.,  of 
such  goods  as  they  manufacture,  at  their  lowest  jobbing 
prices,  goods  to  the  amount  of  $2,000  per  year.  First  party 
also  agrees  to  pay  for  second  party  any  and  all  extra  insur- 
ance over  what  they  would  have  to  pay  in  their  former  lo- 
cation, 117  and  119  Hamilton  street,  Peoria.  This  contract 
shall  be  and  remain  in  force  for  the  period  of  one  year  from 
date,  with  privilege  of  renewal,  provided  attached  lease  is 

renewed. 

Joseph  P.  Smith, 

C.  B.  Beardsley  &  Co." 

That  said  contract  was  attached  to  said  lease,  and  that 
the  whole  matter  was  one  and  the  same  transaction.  That 
by  the  said  contract  and  lease,  plaintiff  Smith  agreed  to 
purchase  of  defendants  a  large  quantity  of  goods  of  the  kind 
manufactured  by  defendants,  at  their  lowest  jobbing  prices, 
to  wit,  two  thousand  dollars'  worth  per  year,  and  in  con- 
sideration thereof,  and  relying  on  the  promises  of  said  plaint- 
iff so  made,  defendants  executed  said  lease  and  took  posses- 
sion of  said  premises,  and  then  and  there  undertook  and 
promised  the  plaintiff  to  deliver  the  plaintiff,  at  such  time 
or  times  of  the  year  as  he  should  elect,  and  at  the  place  afore- 
said, and  the  plaintiff  undertook  and  then  and  there  faith- 
fully promised  the  defendants  to  purchase  the  said  goods  as 
aforesaid,  and  pay  for  the  same  on  delivery;  and  although 
the  defendants,  on,  etc.,  were  ready  and  willing,  and  then 
and  there  offered  to  deliver  the  said  goods  to  the  plaintiff, 
and  often  requested  the  plaintiff  to  designate  the  said  goods, 
and  to  accept  the  same  and  pay  for  them,  yet  plaintiff,  not 
regarding  his  promises  and  undertaking,  but  contriving  and 
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intending  to  deceive  and  defraud  the  defendants,  did  not,  nor 
would  at  any  time  designate  or  accept  the  said  goods, 
save  a  small  amount,  to  wit,  $700  worth,  or  pay  defendants 
for  the  same  as  aforesaid,  but  neglected  and  refused  so  to 
do;  by  reason  whereof  said  defendants  say  they  have  suffered 
great  damage  and  loss  of  large  gains  and  profits,  which 
they  should  have  made  but  for  the  refusal  of  the  said  plaint- 
iff to  perform  his  contract,  to  wit,  the  sum  of  $700,  and  de- 
fendants say  said  amount  exceeds  the  sum  of  money  due 
and  owing  them  from  the  said  defendants  to  the  said  plaint- 
iff by  virtue  of  the  causes  of  action  in  the  said  declaration 
mentioned,  and  out  of  which  sum  of  money  they  are  ready 
and  willing,  and  hereby  offer  to  set  off  and  allow  plaintiff 
amount  of  money  due  him  by  virtue  of  said  cause  of  action. 
A  general  demurrer  to  the  plea  of  set-off  was  overruled. 

Wolseley  &  Heath,  attorneys  for  appellants,  contended 
that  the  measure  of  damages  for  the  breach  of  an  execu- 
tory contract  is  actual  compensation.  The  party  injured 
thereby  may  recover  his  actual  loss  sustained.  Field  on  the 
Law  of  Damages,  Sec.  244;  Hadley  v.  Baxendale,  9  Exch. 
341;  Griffin  v.  Colver,  16  N.  Y.  489;  Krom  v.  Levy,  48  N.  Y. 
679;  Richardson  v.  Chynoweth,  26  Wis.  656;  Phelan  v.  An- 
drews, 52  111.  486;  Strawn  v.  Cogswell,  28  111.  457;  Chicago 
&  Rock  Island  Railroad  Co.  v.  Ward,  16  111.  522;  2  Field's 
Lawyer's  Briefs,  Sec.  465;  Kountz  v.  Kirkpatrick,  72  Pa.  St. 
376;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8. 

In  ordinary  commercial  transactions  "  actual  loss  sus- 
tained "  is  measured  by  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and  place  of  delivery, 
but  this  limited  rule  does  not  apply  where  the  property  has 
no  general  market  value  or  where  actual  loss,  though  re- 
mote, was  contemplated  by  the  parties  at  the  time  of  making 
the  contract,  as  a  probable  result  of  a  breach  of  it,  or  in  sev- 
eral other  cases  in  which  such  a  rule  would  not  do  justice 
between  the  parties.  Field  on  the  Measure  of  Damages, 
Sees.  250,  264;  Durot  v.  Burton,  47  N.  Y.  167;  Capen  v.  De 
Steiger  Glass  Co.,  105  111.  185;  Murray  v.  Stanton,  99  Mass. 
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345;  Sedgwick  on  Measure  of  Damages,  313,  314;  Rayburn 
v.  Corastock,  45  K  W.  Rep.  378;  Crescent  Mfg.  Co.  v.  N.  O. 
Nelson  Mfg.  Co.,  100  Mo.  325;  Black  River  Lumber  Co.  v. 
Warner,  93  Mo.  374;  Hinckley  v.  Pittsburg  Steel  Co.,  12  L 
U.  S.  272. 

Profits  or  advantages  which  are  the  direct  and  immediate 
fruits  of  the  contract  entered  into  between  the  parties,  are 
part  and  parcel  of  the  contract  itself,  entering  into  and  con- 
stituting  a  portion  of  its  very  elements — something  stipu- 
lated for,  and  the  right  to  the  enjoyment  of  which  is  just  as 
clear  and  plain  as  to  the  fulfillment  of  any  other  stipulation. 
They  are  presumed  to  have  been  taken  into  consideration, 
and  deliberated  upon  before  the  contract  was  made,  and 
formed,  perhaps,  the  only  inducement  to  the  arrangement, 
and  such  profits  or  advantages  can  be  recovered.  Master- 
son  v.  Mayor  of  Brooklyn,  7  Hill  (N.  Y.)  62;  Morrison  v. 
Lovejoy,  6  Minn.  319;  Fox  v.  Harding,  7  Cush.  (Mass.)  516; 
Devlin  v.  Mayor,  etc.,  63  N.  Y.  8;  McAndrews  v.  Tippett, 
39  N.  J.  105;  Burrell  v.  K  Y.  &  S.  Salt  Co.,  14  Mich.  34;  U. 
S.  v.  Speed,  8  Wall.  (U.  S.)  77;  Cook  v.  Com'rs  Hamilton 
Co.,  6  McLean  (U.  S.)  612;  McHose  v.  Fulmer,  73  Pa.  St. 
365;  Hubbard  v.  Rowell,  51  Conn.  423;  Jones  v.  Foster,  67 
Wis.  296;  Nat.  Filtering  Oil  Co.  v.  Citizens'  Ins.  Co.,  106  N. 
Y.  535;  Bell  v.  Reynolds,  78  Ala.  511;  U.  S.  v.  Behan,  110 
17.  S.  338;  Wood's  Mayne  on  Damages*  82;  1  Sedgwick  on 
Damages,  255-257,  279,  Sec.  192;  Wilson  v.  Morse,  52  Wis, 
235. 

Ashcraft,  Gordon  &  Cox,  attorneys  for  appellee,  con- 
tended that  the  rule  of  the  common  law  is  that  the  damages 
to  be  recovered  for  a  breach  of  contract  must  be  shown  with 
certainty,  and  not  left  to  speculation  or  conjecture. 

Profits  that  are  dependent  upon  the  fluctuations  of  mar- 
kets and  the  chances  of  business  are  no  safe  criterion  for  an 
estimate  of  damages.  1  Sedg.  on  Dam.  176;  Griffin  v.  Col- 
ver,  16  N.  Y.  489;  White  v.  Miller,  71  N.  Y.  133;  Olmstead 
v.  Burke,  25  HI.  86;  Chi.  City  Ry.  Co.  v.  Howison,  86  111. 
215;  Frazer  v.  Smith,  60  III  145;  Howe  Machine  Co.  v.  Bry- 
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son,  44  la.  159;  Bickers  v.  Lenham,  14  Neb.  369;  Robers  v. 
Bemis,  69  Pa.  St.  432;  Howard  v.  S.  &  B.  Mfg.  Co.,  139  U. 
S.  199;  Consumers  Pure  lee  Co.  v.  Jenkins,  58  111.  App.  519; 
GreGn  v.  Williams,  45  111.  206;  City  of  Chicago  v.  Huener- 
bein,  85  111.  594;  Hair  v.  Barnes,  26  111.  App.  580;  Brownell 
v.  Chapman,  51  N.  W.  Rep.  249;  Benton  v.  Fay,  64  111.  417. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Court. 

Upon  the  trial  the  court,  notwithstanding  it  had  held  good 
the  plea  of  set-off,  refused  to  allow  the  defendants  the  bene- 
fit of  the  profit,  if  any  there  was,  in  such  contract,  and  the 
loss  of  such  profit,  if  lost,  on  such  goods.  That  defendants 
were  ready,  willing,  able,  and  offered  to  deliver  the  goods, 
was  proven.  The  court  seemed  to  be  of  the  opinion  that  as 
appellants  could  not  tell  what  kind  of  goods  appellee  would 
have  selected,  therefore  his  contract  to  purchase  $2,000 
worth  of  goods  was  neither  enforcible  nor  one  for  the 
breach  of  which  damages  could  be  recovered. 

What  were  the  respective  rights  and  obligations  of  the 
parties  to  this  agreement  ? 

Appellants  had  agreed  to  pay  to  appellee  rent  at  the  rate 
of  $50  per  month;  he  agreed  to  purchase  of  them  at  their 
lowest  jobbing  prices  suoh  goods  as  they  manufacture,  to 
the  amount  of  $2,000  per  annum. 

Being  ready  to  manufacture  and  deliver  goods,  such  as, 
when  the  oontraot  was  made,  they  were  making,  they  called 
upon  appellee  to  select  and  order;  he  refused  to  do  so. 

Whether,  under  this  contract,  the  right  of  selection  of  the 
kind  of  goods  manufactured  was  in  appellants  or  appellee, 
we  do  not  feel  called  upon  to  decide.  It  was  not  because 
appellants  refused  to  give  to  him  the  right  of  selection  that 
appellee  refused  to  take  goods  save  to  the  value  of  $700. 

If  the  right  to  select  belonged  to  appellee,  then  it  was  his 
duty  within  the  year  to  make  his  selection. 

Appellee  having  refused  to  select,  appellants  became  en- 
titled to  maintain  an  action  for  refusal  to  order  or  select. 
Hosmer  v.  Wilson,  7  Mich,  294,  303,  304;  Allen  v.  Jarvis, 
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20  Conn.  38;  McCombe  v.  N.  Y.  &  N.  E.  Ry.  Co.,  20  K  Y. 
495;  Butler  v.  Butler,  77  N.  Y.  472;  Pittsburgh  Ry.  Co.  v. 
Heck,  20  Ind.  303;  McCormick  v.  Basal,  46  Iowa  235;  Moody 
v.  Brown,  34  Me.  107;  Derby  v.  Johnson,  21  Vt.  21;  Hoch- 
ster  v.  DeLatour,  20  L.  &  Eq.  157. 

The  measure  of  damages  in  such  special  action  for  refusal 
to  select,  is  such  amount  as  will  fully  compensate  the  ven- 
dor for  being  deprived  of  the  benefit  of  his  contract.  Phill- 
pot  v.  Evans,  5  M.  &  W.  475. 

In  the  case  at  bar  the  goods  were  contracted  for  at  the 
defendant's  lowest  jobbing  prices;  the  measure  of  the  dam- 
ages is  the  difference  between  this  and  what  it  would  have 
cost  appellants  to  make  them.  Black  River  Lumber  Co.  v. 
Warner,  93  Mo.  374;  Crescent  Mfg:  Co.  v.  Nelson  Mfg. 
Co.,  100  Mo.  325;  Hinckley  v.  Pittsburgh  Steel  Co.,  121 U.  S. 
264;  Salvo  v.  Duncan,  49  Wis.  151;  Eckenrode  v.  Chemical 
Co.,  55  Md.  51;  Hale  et  al.  v.  Trout  et  al.,  35  Cal.  229. 

The  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 


James  Pease,  Sheriff,  and  Charles  H.  Fuller's  Advertis- 
ing Agency  v.  Otto  Guenther. 

1.  Creditor's  Bill— Statements  of  the  President  of  a  Corporation 
Incompetent. — The  statements  of  the  president  of  a  corporation  do  not 
afford  sufficient  grounds  for  enjoining  creditors  of  the  corporation 
from  the  prosecution  of  their  legal  rights. 

2.  Courts  op  Equity — Povoer  Over  Judgments. — Courts  of  equity 
have  ample  power,  in  a  proper  case,  to  remove  a  judgment  out  of  the 
way  of  an  execution  issued  upon  a  subsequent  judgment. 

Creditor's  Bill. — Appeal  from  the  Circuit  Court  of  Cook  County; 
the  Hon.  Murray  F.  Tuley,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Reversed.    Opinion  filed  December  26,  1895. 

Statement  of  the  Case. 

On  the  18th  day  of  October,  A.  D.  1895,  the  Charles  H. 
Fuller's  Advertising  Agency  entered  judgment  by  confession 
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against  the  King  Manufacturing  Company  for  $992.31,  and 
on  the  same  day  placed  an  execution  in  the  hands  of  the 
sheriff,  levying  on  the  property  of  the  King  Manufacturing 
Company.  On  the  same  day  the  Whitney  Glass  Works  en- 
tered  judgment  against  said  company  for  $692.77,  and  also 
placed  an  execution  in  the  hands  of  the  sheriff,  levying  on 
the  property  of  the  said  King  Manufacturing  Company. 

On  October  21,  1895,  the  appellee  herein  entered  judg- 
ment against  the  King  Manufacturing  Company  for  $386.94, 
and  had  execution  placed  in  the  hands  of  the  sheriff.  The 
sheriff,  however,  although  in  possession  of  the  property  for 
three  days  prior  to  this  time,  had  not  taken  any  steps  to  sell 
the  same,  until  the  entry  of  the  judgment  by  appellee,  when 
said  sheriff  advertised  said  property  to  be  sold  on  the  31st 
day  of  October,  1895. 

On  the  24th  day  of  October,  A.  D.  1895,  appellee  filed 
his  bill  of  complaint  in  the  office  of  the  Circuit  Court,  al- 
leging that  the  notes  of  the  Charles  H.  Fuller's  Advertising 
Agency,  dated  October  10, 1895,  which  complainant  charges 
were  executed  on  the  18th  day  of  October,  1895,  were  given 
for  the  purpose  of  defrauding  complainant,  and  that  no  con- 
sideration was  given  by  Charles  H.  Fuller's  Advertising 
Agency  for  the  notes;  that  on  the  18th  day  of  October,  de- 
fendant C.  B.  Hull  informed  complainant  that  &rid  Hull 
and  the  King  Manufacturing  Company  were  not  indebted 
to  Charles  H.  Fuller's  Advertising  Agency  in  any  amount 
whatever,  nor  was  the  King  Manufacturing  Company  in- 
debted to  any  person  except  complainant;  that  said  Hull 
stated  to  complainant  on  the  morning  of  October  18,  1895, 
that  he,  as  president  of  the  King  Manufacturing  Company, 
had  given  the  notes  to  Charles  H.  Fuller's  Advertising 
Agency,  and  that  said  Hull,  as  president  of  said  company, 
had  executed  said  notes  in  favor  of  said  Charles  H.  Fuller's 
Advertising  Agency  for  the  purpose  of  protecting  himself; 
that  he  knew  complainant  would  enter  up  judgment  as  soon 
as  complainant's  notes  were  due;  that  Hull  informed  com- 
plainant that  there  was  a  large  amount  of  outstanding 
claims  due  to  the  King  Manufacturing  Company,  amount- 
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ing  to  about  $5,000  or  $6,000;  that  since  the  sheriff  has  been 
in  possession  of  the  property  of  the  King  Manufacturing 
Company,  said  company  has  carried  on  its  business  as  be- 
fore, and  that  the  King  Manufacturing  Company,  since 
the  date  of  the  levy,  has  sent  out  a  large  number  of  circu- 
lars advertising  its  business,  and  that  said  corporation, 
through  its  president,  Hull,  has  received  large  sums  of 
money  and  mail  addressed  to  the  company,  which  Hull  has 
appropriated  to  his  own  use,  for  the  purpose  of  defrauding 
complainant  and  the  other  creditors  of  the  King  Manu- 
facturing Company;  that  for  two  years  past  Hull  has  been 
the  owner  of  all  the  stock  of  the  corporation,  and  had  full 
control  of  the  company,  and  purchased  all  the  supplies  for 
said  company;  that  all  purchases  made  by  Hull  for  the  com- 
pany have  been  made  in  the  name  of  the  company,  but  that 
during  said  period  Hull  has  received  all  moneys  paid  to  the 
company,  and  deposited  them  to  his  own  credit  in  the  Amer- 
ican Exchange  National  Bank  of  Chicago;  that  said  Hull 
has  received  large  sums  of  money  belonging  to  the  King 
Manufacturing  Company,  which  he  has  used  for  his  own  pri- 
vate purposes,  and  which  should  have  been  applied  to  the 
payment  of  creditors  of  the  King  Manufacturing  Company; 
that  if  said  Hull  be  required  to  render  a  strict  account  and 
turn  over  moneys  received  from,  and  which  belong  to  the 
King  Manufacturing  Company,  there  will  be  sufficient  funds 
to  pay  the  just  debts  of  the  King  Manufacturing  Company; 
that  it  is  the  intention  of  Hull,  pursuant  to  agreement  made 
with  the  Charles  H.  Fuller's  Advertising  Agency,  to  have 
the  last  named  corporation  purchase  under  its  judgment  the 
property  of  the  King  Manufacturing  Company,  and  after- 
ward turn  the  same  over  to  said  Hull,  whereby  complain- 
ant and  the  other  creditors  of  the  King  Manufacturing  Com- 
pany will  be  defrauded;  that  "if  the  sheriff  is  permitted  to 
proceed  with  the  sale  of  said  property,  it  will  be  greatly  sac- 
rificed on  account  of  the  technical  and  peculiar  character  of 
said  business,"  and  that  all  of  the  tangible  assets  of  said 
company  would  not  sell  for  $500  cash;  that  the  assets  con- 
sist largely  of  records  and  files  used  for  the  purpose  of  rating 
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customers,  and  are  of  such  a  character  that  the  same  could 
be  made  available  only  through  the  instrumentality  of  a  re- 
ceiver; that  "  if  a  receiver  be  appointed  consistent  with  the 
rules  of  this  court  to  take  charge  of  the  assets  of  the  said 
King  Manufacturing  Company,  and  keep  it  so  that  it  may 
be  disposed  of  as  a  going  concern,  and  collect  the  outstand- 
ing accounts  of  said  defendant,  there  will  be  realized  assets 
sufficient  to  pay  all  the  just  debts  of  the  said  defendant, 
the  King  Manufacturing  Company;"  that  there  is  outstand- 
ing a  large  portion  of  unpaid  subscriptions  to  the  stock  of 
the  King  Manufacturing  Company,  which  a  receiver  could 
collect,  but  which  will  be  lost  and  destroyed  if  said  property 
is  allowed  to  be  sold  under  the  execution  of  the  sheriff. 

A  receiver  having  been  appointed,  and  the  sheriff  en- 
joined from  selling  under  the  executions,  and  ordered  to 
deliver  to  the  receiver  all  assets  of  the  King  Manufacturing 
Company  in  his,  the  sheriff's,  hands,  appellants  prosecute 
this  appeal. 

Smith,  Shedd  &  Underwood,  attorneys  for  appellants. 

Wm.  E.  O'Neill,  attorney  for  appelleo. 

Mb.  Justice  Waterman  delivered  the  opinion  of  thk 
Court. 

The  power  of  a  court  of  equity  to  remove  a  judgment 
out  of  the  way  of  an  execution  issued  upon  a  subsequent 
judgment,  is  undoubted. 

The  difficulty  with  the  bill  filed  by  appellee  is  that  as 
against  the  plaintiffs  in  the  judgments  attached,  no  suffi- 
cient reason  for  enjoining  proceedings  upon  the  executions 
issued  thereon  is  shown. 

There  is  no  allegation  that  "  the  notes  of  the  Charles  H. 
Fuller's  Advertising  Agency,"  alleged  to  have  been  a  given 
for  the  purpose  of  defrauding  complainant"  were  those 
upon  which  the  judgment  of  said  "  Agency  "  was  entered, 
or  that  said  "  Agency  "  was  a  party  to  such  fraudulent  pur- 
pose; while  the  allegation  that  no  consideration  was  given 
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by  said  agency  for  said  notes,  if  true,  does  not  establish  that 
the  notes  were  not  valid  and  just  claims  against  whomsoever 
may  have  executed  them;  and  by  whom  such  notes  were 
made,  is  not  alleged. 

The  allegation  that  the  complainant  has  been  informed 
by  Hull,  the  president  of  the  King  Manufacturing  Company, 
that  said  company  is  not  indebted  to  any  one,  is  entirely 
insufficient. 

The  complainant  would  not,  as  against  appellants,  be  per- 
mitted, upon  a  final  hearing,  to  testify  what  Hull  had  told 
him,  and  his  ex  parte  affidavit  can  have  no  more  weight  than 
would  his  testimony  in  the  cause. 

The  statements  of  Hull  may  afford  good  ground  for  pro- 
cseding  against  him  or  the  company  of  which  he  is  presi- 
dent, but  by  themselves  are  worthless  for  the  purpose  of 
obtaining  an  injunction  to  restrain  the  Charles  H.  Fuller's 
Advertising  Agency  or  the  Whitney  Glass  Works  from 
the  prosecution  of  the  plain  legal  rights. 

The  order  appointing  a  receiver  and  enjoining  James 
Pease,  sheriff,  Charles  H.  Fuller's  Advertising  Agency  and 
the  Whitney  Glass  Works,  is  reversed. 


Chicago  Open  Board  of  Trade  v.  Marson  French. 

1.  Board  of  Trade— A  Private  Corporation.— The  Chicago  Open 
Board  of  Trade  is  a  private  corporation,  organized  and  existing  for  the 
purpose  of  private  gain,  and  discharging  no  public  function.  As  such 
private  corporation  it  may.  discriminate  as  to  what  persons  not  members 
it  will  admit  to  its  rooms. 

2.  Same — Rights  of  Members— Gu&tomers.—The  fact  that  a  person  is 
a  member  of  the  open  board  of  trade  does  not  give  him  the  right  to  re- 
quire that  his  customers  shall  be  admitted  to  its  rooms. 

8.  *  Same— Directors  May  Exclude  Persons  Not  Members. — The  direct- 
ors of  the  open  board  of  trade  have  the  power  to  exclude  any  and  all 
persons  not  members  of  the  board  from  the  rooms. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Cook 
County;  the  Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1895.  Reversed.  Opinion  filed  December  26, 
1895. 
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Statement  of  the  Case. 

This  is  an  appeal  from  an  order  granting  an  injunction. 

The  bill  sets  forth  that  Marson  French,  appellee,  has  been 
for  several  years  last  past  a  member  of  the  appellant  corpo- 
ration, and  is  entitled  to  all  the  rights  and  privileges  of  said 
membership;  that  appellant  is  a  corporation  organized  under 
an  act  approved  April  18,  1872,  and  said  corporation  was 
organized  in  1880.  The  objects  of  said  corporation  as  set 
forth  are  to  maintain  a  commercial  exchange,  promote  uni- 
formity in  the  customs  and  usages  of  merchants,  facilitate  a 
speedy  adjustment  of  business  disputes  and  carry  on  busi- 
ness usually  carried  on  by  boards  of  trade  (a  copy  of  the 
by-laws  and  charter  is  attached  to  the  bill  and  made  a  part 
of  it);  that  appellee's  business  is  that  of  a  general  broker 
upon  said  open  board  of  trade,  and  his  profits  consist  of 
commissions  from  buying  and  selling  grain,  merchandise 
and  other  commodities  for  his  customers  and  patrons;  that 
he  has  a  large  number  of  women  customers,  who  have  em- 
ployed him  as  their  broker  to  buy  and  sell  for  them  as  afore- 
said, and  has  depended  largely  on  the  customary  pommis- 
sions  derived  from  said  women  patrons  on  said  board  for 
his  living  and  profits;  that  there  are  several  hundred  women 
dealing  on  the  board,  and  have  been  for  many  years;  at 
least  one  hundred  of  such  women  havd  made  it  a  regular 
business  to  obtain  their  living  and  assist  in  supporting  their 
families,  and  have  no  other  regular  occupation;  that  appel- 
lee has  large  numbers  of  such  women  customers,  and  if  he 
is  deprived  of  their  patronage,  he  will  suffer  great  financial 
loss  and  damage  to  his  business  as  a  broker. 

The  bill  sets  forth  that  the  appellant  uses  the  first  floor 
of  number  22  Pacific  avenue  as  an  exchange  room  to  buy 
and  sell  grain,  etc.;  appellant  has  other  rooms  in  the  same 
building  for  its  executive  business;  that  since  1884,  women 
patrons  have  been  allowed  to  employ  brokers  to  buy  and 
sell  on  the  same  principle  and  in  the  same  way  as  the  male 
patrons  of  the  members  of  said  board,  and  that  all  rights 
under  the  charter  and  by-laws  have  been  conceded  to  women 
the  same  as  to  men  in  their  dealings  and  patronage  with  its 
members. 
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The  bill  further  states  that  it  is  necessary  that  the  pa- 
trons, both  male  and  female,  be  in  constant  communication 
and  practically  in  sight  of  their  brokers  dealing  for  them; 
that  five  minutes  and  even  one  minute  will  make  a  differ- 
ence in  the  loss  or  profit  to  the  patrons  of  said  members  of 
several  dollars;  in  case  of  large  deals,  several  thousand  dol- 
lars; that  it  has  always  been  provided  ever  since  the 
organization  of  said  board  and  the  occupancy  of  its  prem- 
ises, that  all  patrons,  male  and  female,  were  permitted  to 
occupy  the  rooms  of  the  exchange  and  be  in  sight  of,  and 
in  communication  with,  their  brokers  all  the  time;  that  a 
large  space  on  the  floor  of  said  exchange  room  is  devoted 
especially  to  the  patrons;  that  the  main  floor  has  a  seating 
capacity  for  over  two  hundred  and  is  used  and  occupied  by 
the  patrons,  in  plain  sight  and  hearing  of  their  brokers,  and 
in  plain  sight  of  the  blackboard  upon  which  is  noted  every 
minute  or  two  the  going  prices  of  grain,  etc.;  that  at  all 
times  women  have  had  the  right  to  examine  the  blackboard 
and  communicate  directly  with  their  brokers  on  said  main 
floor;  that  a  gallery  was  erected  in  said  exchange  room 
which  directly  faced  the' blackboard  and  from  which  patrons 
could  direct  their  brokers.  This  gallery  has  been  usually 
occupied  by  women  traders;  that  said  gallery  was  provided 
with  speaking  tubes  connected  with  the  trading  pit  for  the 
benefit  of  such  traders. 

The  bill  further  sets  forth  that  on  the  16th  day  of  Septem- 
ber the  directors  and  executive  oflicers,  without  an v  author- 
ity  of  by-law  or  charter,  or  the  general  consent  of  its  mem- 
bers, conceived  the  idea  of  shutting  out  the  women  patrons 
from  the  floor  and  gallery  of  said  exchange,  and  depriving 
the  male  members  who  had  women  for  customers  of  their 
commissions  derived  from  such  patronage;  that  on  the  1 7th 
day  of  September,  the  oflicers  attempted  to  exclude  the 
women  from  said  exchange  room  and  gallery. 

The  bill  states  that  there  is  nothing  in  the  charter  or  by- 
laws to  exclude  women  from  dealing  on  said  board,  from 
entering  the  rooms  of  said  board,  and  since  said  board  was 
organized  said  officers  have  never  construed  or  attempted 
to  construe  the  by-laws  or  charter  in  any  other  way  than 
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to  allow  said  women  patrons  to  attend  said  exchange  room 
and  attend  to  their  business  on  the  same  basis  and  on  the 
same  principle  as  the  male  patrons. 

The  bill  further  sets  forth  that  the  women  patrons  have 
never  violated  any  rules  of  appellant,  but  have  always  be- 
haved in  a  proper  and  orderly  manner. 

The  bill  is  filed  on  behalf  of  complainant  and  such  other 
members  as  desire  to  join  as  complainants. 

The  bill  prays  for  a  temporary  injunction  and  waives 
answer  under  oath;  states  that  unless  such  injunction  is 
granted,  appellee  will  lose  large  sums  of  money  in  being 
deprived  of  said  patronage,  and  will  suffer  great  loss  and 
financial  damage. 

The  bill  is  sworn  to  by  complainant,  Susan  L.  Jenks,  Nona 
B.  Miller,  Ida  M.  Lawrence,  Helen  M.  Leland  and  Hawley 
Summers. 

Stein  &  Platt,  attorneys  for  appellant,  contended  that 
the  Chicago  Open  Board  of  Trade  is  a  private  corporation 
and  not  even  quasi  public  in  its  character.  Citing,  Stock 
Exchange  v.  Board  of  Trade,  127  111.  161;  People  ex  rel. 
Eice  v.  Board  of  Trade,  80  III.  134. 

A  court  of  equity  will  not  interfere  with  the  management 
of  a  private  corporation  by  its  board  of  directors.  Cook  on 
Stockholders,  Sec.  684;  Beach  on  Private  Corporations,  429; 
Ellerman  v.  C.  J.  R.  &  E.  Co.,  35  A.  &  E.  Corp.  Cases  388; 
Oglesby  v.  Attrill,  165  U.  S.  605;  Dudley  v.  Kentucky  High 
School,  9  Bush  576;  Sprague  v.  I.  R.  R.  R.  Co.,  19  111.  174; 
Cicolte  v.  Anciaux,  5  A.  &  E.  Corp.  Cases  279;  Trisconi  v. 
Winship,  35  A.  &  E.  Corp.  Cases  271. 

A  corporation  like  the  defendant  is  charged  with  no  pub- 
lic duty,  and  is  under  no  obligations  to  the  general  public. 
Metropolitan  Co.  v.  Board  of  Trade,  15  Fed.  Rep.  847. 

The  members  of  the  corporation  are  bound  by  its  laws 
and  rules  and  the  court  will  not  interfere  to  prevent  their 
enforcement.  Rice  v.  Board  of  Trade,  80  111.  134;  Page  v. 
Board  of  Trade,  45  111.  112;  Fisher  v.  Board  of  Trade,  80 
111.  85;  Baxter  v.  Board  of  Trade,  83  111.  146;  Sturgis  v. 
Board  of  Trade,  86  111.  441. 
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If  any  wrong  has  been  inflicted  the  remedy  is  not  by 
injunction,  nor  can  the  complaining  member  appeal  to  a 
court  of  equity.    Baxter  v.  Board  of  Trade,  83  III.  146. 

Even  a  common  carrier  may  separate  the  sexes.  C.  & 
K  W.  R.  R.  v.  Williams,  55  111.  185. 

The  failure  of  the  complainant  to  resort  to  the  method  of 
redress  within  the  corporation  provided  by  the  by-laws  is 
fatal  to  his  bill.  Morawetz  on  Corporations,  Sec.  240  and 
241;  Tuscaloosa  Co.  v.  Cox,  68  Ala.  75. 

Henry  C.  Noyes,  attorney  for  appellee. 

Mr.  Justice  Waterman  delivered  the  opinion  of  the 
Coort. 

The  Chicago  Open  Board  of  Trade  is  a  private  corpora- 
tion, organized  and  existing  for  the  purpose  of  private  gain, 
anddischarging,  so  far  as  appears,  no  public  function  or  duty. 

Why,  as  such  private  person,  it  may  not  discriminate  as 
to  whom  it  will  admit  to  its  gallery  or  floor,  we  are  unable 
to  perceive. 

We  see  no  reason  why,  in  this  age,  the  "  new  woman  " 
has* not  the  same  right  to  use  this  "  board  "  as  a  trading  or 
gambling  agency  that  has  any  man;  but  we  are  not  aware 
of  any  right  which  any  man,  not  a  member,  has  to  access 
to  any  of  its  quarters.  It  docs  not  appear  that  privileges 
allowed  to  other  members  are  denied  to  appellee.  The  fact 
that  he  has  female  customers  who  deal  upon  the  board,  does 
not  give  him  the  right  to  require  that  such  women  shall  be 
admitted  to  the  floor  or  the  gallery  of  the  exchange;  the 
board  of  directors  may  admit  or  exclude  whomsoever,  not 
members,  they  choose;  they  have  the  power  and  the  right 
to  exclude  ministers,  doctors,  law3rers,  editors,  teachers  or 
women,  although  any  or  each  may  be  regular  customers  of 
appellee. 

Being  of  the  opinion  that  such  an  injunction  could  not 
be  maintained  on  behalf  of  men,  we  do  not  think  it  can  for 
the  benefit  of  women. 

The  order  of  the  Circuit  Court  is  reversed. 

Vol  LXI 8 
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69  m     Mexican  Asphalt  Company,  Omar  D.  Hall,  and  James 
?4  473  Pease,  Sheriff,  v.  The  Mexican  Asphalt 

°}  *g  Paving  Company.  ' 

1.  Injunction — Party  Pursuing  His  Legal  Rights. — A  party  pursu- 
ing his  legal  rights,  in  a  legal  manner,  can  not  be  enjoined  on  the  ground 
that  he  is  pursuing  them  from  malicious  motives. 

2.  Same — Restraining  a  Suit  in  Replevin. — Equity  will  not  interfere 
by  way  of  an  injunction  to  restrain  the  taking  of  property  by  a  writ  of 
replevin,  where  it  is  not  made  to  appear  by  the  bill  that  there  is  any 
defense  which  may  not  as  well  be  asserted  in  the  suit  at  law  as  in 
chancery. 

8.  Appeal — From  an  Interlocutory  Order  Granting  an  Injunction 
After  a  Motion  to  Dissolve,  etc. — A  party  does  not  lose  his  right  to  take 
an  appeal  from  an  interlocutory  order  granting  an  injunction,  because 
his  motion  to  dissolve  the  injunction  and  demurrer  to  the  bill  have  both 
been  overruled. 

Injunction.— Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  Barton  Payne,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1895.    Reversed.    Opinion  filed  December  80,  1895. 

Doolittle,  Tolman  &  Pollasky,  attorneys  for  appellants, 
contended  that  where  a  full  defense  to  the  action  at  law 
may  be  made  in  the  trial  of  the  suit  at  law,  application  for 
an  injunction  will  be  denied  regardless  of  whether  the 
demands .  which  are  sought  to  be  enforced  are  well  or  ill 
founded,  and  that  question  will  not  be  considered  upon 
an  application  for  an  injunction  if  the  parties  aggrieved  can 
be  fully  heard  in  defense  of  the  action  at  law.  10  Am.  and 
Eng.  Ency.  of  Law,  884  et  seq.,  and  cases  cited  in  note  4, 
and  792  and  793,  and  cases  in  notes;  1  High  on  Injunctions, 
Chap.  2,  Par.  89  to  93,  and  50;  Hamilton  v.  Stewart,  59 
111.  330;  Winchester  v.  Grosvenor,  48  111.  517;  Clark  v. 
Clapp,  14  Rhode  Island,  248;  Evans  v.  Taylor,  28  W.  Va. 
184;  Wolf  River  Lumber  Co.  v.  Brown,  88  Wis.  638;  White 
v.  Semper,  1  Ohio  Dec.  451. 

The  motive  of  the  plaintiff  in  prosecuting  an  action  at 
law  will  not  be  considered.    Neither  at  law  nor  in  equity 
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will  a  person  be  prevented  from  doing  a  thing  which  he 
has  a  right  to  do  on  the  ground  that  his  motives  for  pur- 
suing that  right  are  improper.  M.  P.  Railway  Co.  v.  Flan- 
nigan,  47  111.  App.  322. 

Irreparable  injury  must  be  shown  by  pleading  facts  from 
which  the  injury  arises— not  by  simply  alleging  irreparable 
injury,  and  an  injunction  will  not  be  granted  upon  an  alle- 
gation of  theoretical,  contingent,  possible  or  conjectural 
injuries;  the  injury  must  be  shown  to  be  certain  and  sub- 
stantial. Blatchford  v.  C.  D.  &  D.  Co.,  22  111.  App.  376; 
Campbell  v.  Powers,  139  111.  128;  I.  C.  E.  R.  v.  City  of  Chi- 
cago, 138  111.  453;  White  v.  Semper,  1  Ohio  Dec.  451. 

The  statute  gives  the  right  to  a  writ  of  replevin,  upon 
filing  a  bond  in  double  the  amount  in  controversy,  and  it 
is  presumed  that  such  bond  affords  ample  indemnity  for 
the  execution  of  the  writ.  A  resort  to  the  remedy  of  re- 
plevin is  an  "  undoubted  right "  and  will  not  be  denied  even 
to  an  insolvent.  Hamilton  v.  Stewart,  59  111.  330;  White  v. 
Semper,  1  Ohio  Dec.  451;  Winchester  v.  Grosvenor,  48  111. 
517;  Brown's  Appeal,  66  Pa.  St.  155. 

Prentiss,  Hall  &  Gregg,  attorneys  for  appellee,  con- 
tended that  the  granting  or  the  withholding  of  an  interloc- 
utory injunction  is  a  matter  resting  in  the  sound  discretion 
of  the  court,  to  be  exercised  according  to  the  circumstances 
of  each  particular  case.  1  High  on  Inj.,  Sees.  11,  15;  1 
Beach  on  Inj.,  Sees.  117,  118. 

Courts  will  not  interfere  unless  there  has  been  an  abuse  of 
discretion.  Unless,  therefore,  some  established  rule  of  law 
or  principle  of  equity  has  been  violated,  the  action  of  the 
court  below  will  not  be  interfered  with  upon  such  appeal.  2 
High  on  Inj.,' Sees.  1696-1697;  2  Beach  on  Inj.,  Sees.  1410; 
1  Beach  on  Inj.,  Sec.  381. 

Upon  an  appeal  from  an  order  granting  an  interlocutory 
injunction  upon  a  bill  duly  verified,  where  such  appeal  is 
allowed,  the  allegations  of  the  bill  are  to  be  taken  as  prima 
facie  true.     2  High  on  Inj.,  Sec.  1697. 

To  deprive  a  plaintiff  of  the  aid  of  equity  by  injunction 
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it  must  appear  that  the  remedy  at  law  is  plain  and  adequate? 
in  other  words,  that  it  is  practical  and  efficient  to  secure  the 
ends  of  justice  and  its  proper  and  prompt  administration,  as 
is  the  remedy  in  equity.  Unless  this  is  shown,  a  court  of 
equity  may  lend  its  extraordinary  aid  by  injunction,  not- 
withstanding the  existence  of  a  remedy  at  law.  1  High, 
Sec.  30;  1  Pomeroy,  Equity  Jur.,  Sec.  180. 

If  the  title  to  the  plaintiff  is  in  dispute  injunction  will 
not  be  granted  previous  to  the  determination  of  the  legal 
rights  of  the  party,  unless  the  act  about  to  be  committed  by 
defendant  is  of  such  a  nature  that  should  the  right  to  com- 
mit it  be  decided  against  him  the  consequences  of  the  com- 
mission would  be  irreparable.     10  Am.  &  Eng.  Ency.,  880. 

In  ordinary  controversies  concerning  legal  ownership  or 
possession  of  chattels,  the  common  law  actions  of  replevin 
and  trover  furnish  a  complete  remedy.  But  in  cases  where 
such  a  property  has  a  certain,  special,  extraordinary  and 
unique  value  impossible  to  be  compensated  for  by  damages, 
etc.,  equity  has  concurrent  jurisdiction.  1  Pomeroy's  Equity 
Jur.,  Sec.  177;  2  Beach  on  Inj.,  Sec.  739,  and  notes. 

Where  the  title  to  the  property  is  in  dispute,  the  question 
whether  the  defendants  are  insolvent  and  able  to  respond  in 
damages,  forms  an  important  element  in  passing  upon  an 
application  for  an  injunction  pending  the  litigation.  10  Am. 
.&  Eng.  Ency.  883,  and  cases  there  cited. 

The  granting  of  the  injunction  will  not  prevent  the  trial 
of  the  right  of  property  in  the  replevin  suit.  It  will  pro- 
ceed as  before.  1  High  on  Inj.,  Sec.  14;  Mayor  v.  Magnon, 
4  Mar.  (La.),  2;  Dehr  v.  Lampton,  31  la.  172;  Cobbey  on 
Replevin,  Sec.  1213. 

Mb.  Justice  Shepard  delivered  toe  opinion  of  the 
Court. 

This  is  an  appeal  from  an  interlocutory  order  granting  an 
injunction. 

As  showing  the  scope  of  the  injunction,  for  which,  how- 
ever, no  order  appears  ever  to  have  been  entered,  except  in 
so  far  as  an  indorsement  by  the  judge  of  the  Superior  Court 
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on  the  back  of  the  bill  directing  a  writ  of  injunction  to  issue 
as  prayed,  may  be  construed  as  an  order  of  record  for  an 
injunction,  we  copy  the  ordering  part  of  the  writ  that  was 
issued  restraining  the  defendants,  appellants  here,  Omar  D. 
Hall,  the  Mexican  Asphalt  Company,  and  James  Pease, 
sheriff  of  Cook  county,  as  follows : 

"From  taking  possession  of  certain  or  any  asphalt  now 
in  possession  of  the  Mexican  Asphalt  Paving  Company, 
complainant  in  said  bill,  or  which  is  now  in  bond,  as  in  said 
bill  alleged,  and  from  removing  same  or  any  part  thereof 
from  the  possession  of  said  complainant  or  from  the  State 
of  Illinois  or  beyond  the  jurisdiction  of  this  court,  or  in  any 
way  interfering  with  the  possession  of  said  Mexican  Asphalt 
Paving  Company  of  said  asphalt,  at  the  instance  or  request 
of  any  or  either  of  said  parties  defendant,  or  in  any  way, 
shape  or  manner,  injuring  the  business  of  said  Mexican 
Asphalt  Paving  Company." 

The  appellant,  the  sheriff  of  Cook  county,  was  the  only 
defendant  upon  whom  the  writ  was  served.  In  the  writ 
there  is  no  allusion  to  any  process  in  his  hands  to  which 
the  restraining  order,  as  against  him,  has  application. 

We  will  not  comment  upon  the  condition  the  sheriff  might 
find  himself  in  before  a  court  jealous  of  the  respect  due  to 
its  orders,  if  a  writ  of  execution  should  come  to  his  hands, 
the  levying  of  which  might,  in  some  "  way,  shape  or  man- 
ner," injure  the  business  of  the  complainant;  but  make  note 
of  the  fact  as  illustrative  of  the  reckless  practice  prevailing 
in  this  county  concerning  injunctions,  against  which  a  cor- 
rective should  be  applied. 

A  motion  to  dissolve  the  injunction  on  the  face  of  the 
bill  was  made,  argued  and  overruled.  Afterward  a  demur- 
rer to  the  bill  was  filed  and  overruled,  and  thereupon  this 
appeal  from  the  order  granting  the  injunction  was  allowed. 

It  is  urged  that  this  appeal  should  be  dismissed  because 
of  the  appellants  having  chosen  in  the  first  instance  to 
move  to  dissolve,  and  then  to  demur,  and  having  failed 
therein  it  was  too  late  to  appeal  from  the  injunction  order. 
We  think  not.     It  was  a  commendable  practice  to  do  as  was 
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done,  in  order  that  the  court  below  might  be  fully  informed 
concerning  the  bill  and  injunction  order.  The  injunction, 
motions,  demurrer  and  orders  thereon,  were  all  at  the  same 
term  and  within  about  ten  days  from  the  filing  of  the 
bill. 

Counsel  for  appellee,  in  their  brief,  state  the  case  made  by 
their  bill  as  follows : 

"  The  substance  of  the  facts  as  shown  by  the  bill  are  that 
complainant  was  under  a  contract  with  the  city  of  Chicago 
to  pave  and  curb  a  certain  portion  of  Wabash  avenue  in  said 
city  with  asphalt,  in  a  manner  and  within  a  time  therein 
provided,  and  had  given  a  bond  in  the  sum  of  $28,000  for 
the  faithful  performance  of  its  contract;  that  the  work  was 
partly  completed,  and  a  large  force  of  men  with  teams, 
machinery,  etc.,  were  then  engaged  in  the  work  at  large 
expense  to  complainant;  that  in  order  to  complete  said  con- 
tract it  was  necessary  for  complainant  to  'send  its  president 
to  the  Republic  of  Mexico  to  get  the  asphalt  necessary  to 
complete  the  work  according  to  the  contract;  that  in 
August  last  its  said  president  went  to  Mexico  for  that  pur- 
pose and  there  purchased  the  necessary  asphalt  to  complete 
said  work,  and  at  a  great  labor,  trouble  and  expense  had  it 
removed  from  the  natural  deposits,  transported  to  the  sea 
coast,  and  thence  by  steamship  transported  to  the  city  of 
Baltimore,  and  thence  by  railroad  to  the  city  of  Chicago, 
where  it  had  just  arrived.  The  bill  states  that  said  asphalt 
was  the  sole  property  of  complainant  and  that  no  other  per- 
son or  persons  whatsoever  had  any  title  to  or  interest  in 
said  asphalt,  or  any  right  to  the  possession  of  the  same  or 
any  part  thereof  except  complainant.  It  also  states  that  it 
had  on  hand,  in  Chicago,  other  asphalt  theretofore  shipped 
there,  of  which  it  was  the  sole  owner  and  had  the  sole  right 
to  possession.  The  bill  alleges  that  the  said  'asphalt  was 
absolutely  necessary  to  the  completion  of  said  contract,  and 
that  no  other  of  the  kind  or  quality  required  by  said  con- 
tract could  be  obtained  in  time  for  the  completion  of  the 
contract  according  to  its  terms,  and  that  if  said  asphalt  was 
taken  from  its  possession  it  would  thereby  be  prevented 
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from  fulfilling  its  said  contract,  and  that  it  would  lose  the 
benefit  of  it,  be  liable  for  the  penalty  of  the  bond,  $28,000, 
and  would  be  otherwise  greatly  damaged,  and  would  also 
be  greatly  injured  in  its  business  standing  and  reputation, 
the  amount  of  which  it  would  be  impossible  to  accurately 
estimate,  but  not  less  than  $100,000,  and  thereby  would 
suffer  great  and  irreparable  injury. 

The  bill  further  alleged  that  the  defendants,  Hall  and  the 
Mexican.  Asphalt  Company,  with  others,  to  the  complainant 
unknown,  had  theretofore  entered  into  a  conspiracy  to 
injure  the  complainant  and  ruin  its  business,  and  to  prevent 
it  from  completing  its  said  contract  with  the  city  of  Chi- 
cago according  to  its  terms;  that  in  furtherance  of  such  con- 
spiracy they  had  tried  to  prevent  complainant  from  obtain- 
ing said  asphalt  in  Mexico,  tried  to  foment  a  strike  among 
its  workmen,  hired  some  of  them  to  leave  its  employ,  raised 
the  price  of  boxes,  barrels,  etc.,  necessary  for  the  shipping 
of  the  asphalt,  got  an  4  embargo '  to  prevent  the  shipping  of 
the  asphalt,  and  by  divers  ways  and  means,  harassed, 
annoyed  and  interfered  with  complainant,  and  caused  it 
great  trouble  and  expense  in  its  efforts  to  ship  said  asphalt 
from  Mexico;  that  when  said  asphalt  arrived  at  Baltimore, 
the  said  defendants,  though  having  no  interest  in  said  asphalt 
or  right  to  the  possession  of  the  same,  in  furtherance  of  said 
conspiracy,  undertook  to  replevin  the  same,  and  partly  suc- 
ceeded, and  had  the  same  shipped  to  the  city  of  Philadel- 
phia, Pennsylvania,  but  that  finally  complainant,  at  great 
trouble  and  expense,  was  able  to  have  the  same  brought  on 
to  Chicago,  and  that  it  was  about  to  be  turned  over  to  com- 
plainant by  the  United  States  custom  officials  in  whose 
hands  it  then  was;  that  said  defendants,  Hall  and  the  Mexi- 
can Asphalt  Company,  in  the  furtherance  of  said  conspiracy, 
were  about  wrongfully  to  replevin  the  said  asphalt  so  shipped, 
together  with  other  asphalt  then  in  complainant's  posses- 
sion, and  owned  by  it,  and  theretofore  shipped;  that  for  that 
purpose  they  had  begun  a  suit  in  replevin  in  the  Circuit 
Court  of  Cook  County,  and  gotten  out  a  writ  of  replevin  for 
the  said  asphalt,  which  said  writ  was  then  in  the  hands  of 
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James  Pease,  the  sheriff,  who  was  about  to  take  possession 
of  the  same  under  said  writ,  and  would  do  so  immediately 
and  turn  the  same  over  to  said  other  defendants,  who  would 
at  once  ship  the  same  out  of  this  State  and  beyond  the  juris- 
diction of  the  court,  and  wholty  deprive  the  complainant  of 
the  same,  unless  prevented.  The  bill  further  alleges  posi- 
tively that  defendants,  Hall  and  Mexican  Asphalt  Company 
were  non-residents  and  had  no  property  whatever  in  this 
State,  and  that,  upon  information  and  belief,  they  were 
wholly  insolvent.  That  the  replevin  bond  was  only  $8,000, 
and  wholly  insufficient  and  inadequate  to  protect  complain- 
ant." 

The  question,  narrowed  down,  may  be  said  to  be  simply 
this :  May  equity  interfere  by  way  of  injunction  to  restrain 
the  taking  of  property  by  a  replevin  writ,  under  the  facts 
alleged?  The  irreparable  injury  that  it  is  claimed  will 
result  if  this  may  not  be  done,  consists  in  the  alleged  fact 
that  said  asphalt  was  absolutely  necessary  to  the  completion 
of  appellee's  contract  with  the  city  of  Chicago,  and  that  no 
other  asphalt  of  the  kind  or  quality  required  by  said  con- 
tract could  be  obtained  in  time  for  the  completion  of  said 
contract  according  to  its  terms,  and  that  if  the  asphalt  should 
be  taken  from  the  possession  of  appellee,  it  would  be  thereby 
prevented  from  fulfilling  said  contract,  and  would  lose  the 
benefit  of  the  contract,  and  be  liable  for  the  penalty  of  the 
$28,000  bond  it  had  given  to  secure  performance  of  the  con- 
tract. 

The  bill  nowhere  states  the  time  within  which  the  alleged 
contract  with  the  city  must  be  completed  in  order  that  appel- 
lee shall  avoid  liability  upon  its  bond,  nor  are  the  terms  of 
the  bond  anywhere  shown.  For  anything  that  is  shown  by 
the  record,  appellee  may  have  an  abundance  of  time  to  pro- 
cure other  asphalt  of  the  kind  required  long  before  the  time 
for  completion  of  the  contract  will  expire. 

An  allegation  that  if  appellee  shall  be  deprived  of  the 
particular  asphalt  in  question,  no  other  asphalt  of  the  re- 
quired kind  can  be  obtained  in  time  for  the  contract  to  be 
completed  according  to  its  terms,  unsupported  by  an  allega- 
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tion  of  what  the  terms  of  the  contract  are  in  that  regard,  is 
a  mere  conclusion  of  the  pleader.  So,  also,  the  allegations 
concerning  appellee's  liability  upon  its  said  bond  for  $28,000, 
without  any  averment  of  what  the  terms  of  the  bond  are, 
are  equally  insufficient.  Campbell  v.  Powers,  139  111.  128, 
states,  instructively,  what  are  essential  allegations  in  a  bill 
in  equity  of  this  character. 

But,  omitting  further  reference  to  the  form  of  the  bill,  and 
assuming  that  it  states  with  sufficiency  the  several  matters 
relied  upon,  is  a  case  for  relief  by  injunction  made  out  ? 

The  bringing  of  a  replevin  suit  by  the  appellants  was 
their  legal  right  under  the  statute.  Much  stress  is  laid  upon 
the  alleged  fact  that  the  replevin  suit  was  harassing,  annoy- 
ing and  injurious  to  the  appellee,  that  it  was  prosecuted  for 
insufficient  and  malicious  motives,  and  that  the  taking  of 
the  asphalt  by  the  replevin  writ  would  irreparably  cripple 
and  injure  appellee  in  its  said  work. 

That  is  saying  no  more  than  might  flow  from  the  prose- 
cution of  almost  any  replevin  suit.  The  circumstance  that 
a  defendant  would  be  injured,  and  irreparably  so,  with  ref- 
erence to  the  use  of  the  particular  chattel  claimed  by  the 
plaintiff  in  the  replevin  suit,  if  the  plaintiff  should  be  per- 
mitted to  take  the  disputed  chattel  away  from  the  defend- 
ant, is  one  that  might,  with  considerable  plausibility  and 
reason,  be  argued  in  most  cases  of  replevin.  But  the  statute 
has  conferred  upon  a  claimant  of  chattels  the  right  to  seize 
them  in  replevin  and  to  substitute  a  bond  for  them,  and  we 
do  not  see  how  the  exercise  of  that  statutory  right  can  be 
urged  as  a  ground  for  equitable  interference,  even  though  it 
be  done  with  improper  motives,  unless,  at  least,  it  be  shown 
that  for  some  reason  an  adequate  defense  at  law  can  not  be 
made,  or  that  some  equitable  defense,  not  cognizable  at  law, 
exists  to  the  action. 

As  said  in  Mo.  Pac.  Ry.  Co.  v.  Flannigan,  47  111.  App. 
322,  "  A  party  pursuing  his  legal  rights,  in  a  legal  manner, 
can  not  be  called  in  question  in.  respect  to  the  motives 
which  prompt  him  to  action; "  and  in  Clark  v.  Clapp,  14  R. 
I.  218,  it  was  said,  "  A  person  can  not  be  enjoined  from  pur- 
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suing  his  legal  rights  because  he  is  pursuing  them  from  ma- 
licious motives." 

We  can  not  see  that  the  fact  that  the  asphalt  in  question 
was  a  Mexican  product,  not  immediately  obtainable,  and 
possessing  qualities  needed  for  the  work  in  which  appellee 
was  engaged,  alters  the  remedy  from  law  or  equity,  even  if 
it  be  conceded  that  equity  would  have  concurrent  jurisdic- 
tion in  cases  of  chattels,  which  possess  an  extraordinary  and 
unique  value,  impossible  to  be  compensated  for  by  damages. 
1  Pomeroy  Eq.  Juris.,  Sec.  177. 

In  Young's  Executor  v.  Young,  9  Ben.  Monroe,  66,  a  sale 
of  slaves  which  were  alleged  to  be  family  servants  pecul- 
iarly endeared  to  the  widow  and  children  of  the  testator, 
and  possessing  to  them  a  value  far  above  their  vendible 
price,  and  that  the  title  to  them  was  in  such  condition  that 
a  sale  and  purchase  of  them  by  strangers  could  only  be 
made  at  a  great  sacrifice  and  would  irreparably  injure  the 
said  widow  and  children  and  testator's  executor,  an  injunc- 
tion against  their  sale  under  execution  was  refused.  See 
also,  Comby  v.  McMichael,  19  Ala.  747;  McCullough  v. 
Walker,  20  Ala.  389. 

The  bill,  as  stated,  alleged  that  the  appellee  bought  the 
asphalt  in  Mexico,  and  that  it  "  was  the  sole  property  of  the 
complainant,  and  that  no  other  person  or  persons  whatso- 
ever had  any  title  to  or  interest  in  said  asphalt,  or  any  right 
to  the  possession  of  the  same,  or  any  part  thereof,  except 
complainant." 

If  that  allegation  be  true,  it  is  difficult  to  state  a  more 
complete  defense  by  appellee  to  appellant's  replevin  suit. 

Indeed,  it  is  not  claimed  that  whatever  defense  the 
appellee  has  to  the  replevin  suit  can  not  be  made  at  law,  and 
that  being  so,  we  find  nothing  in  the  bill  that  requires  us  to 
apply  anything  but  the  general  rule. 

In  Long  v.  Barker,  85  111.  431,  it  was  held  that  every  ques- 
tion raised  as  to  the  title  to  the  chattels  involved  could  have 
been  proved  and  settled  in  the  replevin  suit  as  well  as  in 
chancery,  notwithstanding  the  allegations  in  the  bill  of  facts 
showing  that  if  complainant  were  deprived  of  the  possession 
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of  the  chattel  he  would  sustain  irreparable  loss,  and  it  was 
decided  the  bill  would  not  lie. 

To  the  same  effect  is  Hamilton  v.  Stewart,  59  111.  330, 
where  it  was  further  held,  that  because  a  party  was  insolv- 
ent was  no  ground  for  depriving  him  of  the  right  to  employ 
the  process  of  the  law  to  try  the  title  to  property  which  he 
believes  belongs  to  him. 

The  argument  pressed  upon  us,  that  the  bill  does  not  seek 
to  enjoin  the  replevin  suit,  but  only  the  taking  of  the  prop- 
erty by  virtue  of  the  writ  in  that  suit,  and  that  the  appel- 
lants have  an  ample  remedy  upon  the  injunction  bond,  while 
on  the  other  hand,  if  the  property  is  taken  from  the  appel- 
lee, its  contract  can  not  be  performed,  and  it  will  have  only 
a  remedy  upon  the  replevin  bond,  can  not  be  allowed  to  pre- 
vail unless  we  are  prepared  to  nullify  the  replevin  statute. 

The  remedy  is  for  the  legislature  to  provide  for  something 
in  the  nature  of  a  forthcoming  bond,  and  not  for  the  courts. 
The  appellee  having  an  unobstructed  defense  at  law  to  the 
replevin  suit,  and  it  not  being  made  to  appear  by  the  bill 
that  there  is  any  defense  which  may  not  as  well  be  asserted 
in  the  suit  at  law  as  in  chancery,  we  think  the  order  of  in- 
junction appealed  from  must  be  reversed. 
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68  58o|      David  McCartney  and  James  McCartney  y.  W.  S.  Loomis. 

1.  Evidkncb — Objection  Must  be  Made  in  the  Court  Below, — In  an 
action  of  replevin,  when  a  plea  of  justification  under  an  execution  against 
the  plaintiff  is  filed,  an  objection  to  the  sufficiency  of  the  execution 
comes  too  late  when  made  for  the  first  time  in  the  Appellate  Court. 

2.  Same — Statements  of  Third  Persons  Concerning  Ownership, — The 
outside  statements  of  a  third  person  in  whom  property  is  pleaded  in  an 
action  of  replevin  is  not  admissible  to  sustain  such  plea. 

Replevin. — Appeal  from  the  County  Court  of  De  Kc  Jt>  County;  the 
Hon.  C.  A.  Bishop,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Reversed  and  remanded.    Opinion  filed  December  10, 1895. 

Jones  &  Rogers,  attorneys  for  appellants. 

W.  C.  Kellum,  attorney  for  appellee. 

The  validity  of  an  execution  can  not  be  inquired  into  in 
a  collateral  proceeding,  where  the  execution  is  not  abso- 
lutely void.  Swigart  v.  Harper,  4  Scam.  364;  Durham  v. 
Heaton,  28  111.  264;  Freeman  on  Executions,  Sec.  72. 

Mr.  Justice  Hareer  delivered  the  opinion  of  the 
Court. 

This  was  an  action  in  replevin  brought  by  appellants  for 
the  possession  of  a  mare  and  colt,  taken  by  appellee  as  consta- 
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ble,  by  virtue  of  an  execution  against  Mrs.  Henry  McCartney 
and  Arch  McCartney,  mother  and  brother  of  appellants. 

After  the  pleas  of  non  cepit,  non  detinety  property  in  Mrs. 
Henry  McCartney  and  justification  under  execution  against 
her  were  filed,  it  was  stipulated  £hat  all  pleas,  replications 
and  rejoinders,  properly  pleadable,  should  be  considered  as 
filed. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  the 
defendant  and  an  order  for  the  return  of  the  property. 

The  evidence  shows  that  Henry  McCartney,  father  of  ap- 
pellants, once  owned  the  mare,  but  in  18S9  she  was  sold  upon 
the  foreclosure  of  a  chattel  mortgage  given  by  him  on  her 
with  other  property,  to  secure  rent  upon  a  farm  on  which  he 
was  living  as  a  tenant.  The  owners  of  the  farm  refused  to 
rant  longer  to  him,  but  rented  to  his  sons,  David  and  Arch, 
who  at  the  time  bought  the  mare.  In  1891,  Arch  sold  out 
to  his  brother  James,  who,  from  that  time  until  the  fall  of 
1894,  worked  the  farm  under  a  written  lease.  It  was  con- 
tended that  the  entire  deal  with  reference  to  the  renting  of 
the  farm  and  buying  back  the  chattel  property  was  made  in 
behalf  of  appellant's  father  and  mother  and  that  all  profits 
resulting  therefrom  were  received  and  enjoyed  by  them,  and 
that  the  appellants  had  no  interest  in  the  property  whatever. 

Objection  to  the  sufficiency  of  the  execution  is  made  be- 
fore us  for  the  first  time.  It  comes  too  late.  Even  if  there 
was  good  ground  for  the  objection  it  should  have  been  made 
first  in  the  Circuit  Court. 

The  only  testimony  tending  to  prove  that  Mrs.  McCartney 
had  any  interest  in  the  property  replevied  was  that  of  state- 
ments made  by  her  as  a  witness  in  a  case  between  her  and 
one  R.  J.  Holcomb.  This  testimony  was  clearly  inadmissi- 
ble. The  rights  of  appellants  could  not  be  prejudiced  by 
anything  she  may -have  said  on  that  occasion. 

The  court  instructed  the  jury  that  unless  they  believed 
from  the  evidence  that  the  plaintiffs  made  a  demand  upon 
the  defendant  for  the  return  of  the  property  before  the  suit 
was  commenced  they  should  find  for  the  defendant. 

Whether  a  demand  was  necessary,  depended  entirely  upon 
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whether  the  property,  at  the  time  it  was  levied  upon,  was  in 
the  possession  of  appellants  or1  Mrs.  McCartney. 

This  was  a  disputed  question  of  fact,  and  the  jury  should 
have  been  left  free  to  decide  it.  This  instruction  did  not 
leave  it  to  the  jury  to  find  whether  the  property  was  in  pos- 
session of  the  defendants  in  the  execution  or  the  plaintiffs 
in  the  replevin  suit,  but  told  them  in  any  event  a  demand 
was  necessary. 

For  the  errors  mentioned  the  judgment  must  be  reversed 
and  the  cause  remanded. 


James  E.  Brooks  v.  John  8.  Lawyer. 

1.  Tender— Must  Be  Kept  Good, — A  tender  must  be  kept  good  in 
order  to  be  available  at  a  trial. 

Replevin. — Appeal  from  the  County  Court  of  De  Kalb  County;  the 
Hon.  C.  A.  Bishop,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.  Reversed  and  judgment  entered  in  this  court.  Opinion 
filed  December  10,  1805. 

Jones  &  Rogers,  attorneys  for  appellant. 
Stephens  &  Earley,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

Appellee  brought  this  suit  in  replevin  before  a  justice  of 
the  peace  to  recover  possession  of  certain  cattle  owned  by 
him  and  taken  up  by  appellant  while  trespassing  on  his 
premises  and  held  for  the  payment  of  damages  and  charges 
for  keeping.  Appellee  made  a  tender  before  commencing 
the  suit  of  $5.10,  as  payment  of  the  amount  for  which  ap- 
pellant was  entitled  to  hold  the  cattle,  which  was  refused, 
and  the  money  tendered  was  deposited  with  the  justice  of 
the  peace.     On  a  trial  before  the  justice,  the  issues  were 
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found  for  appellee,  and  that  the  damages  did  not  exceed  the 
tender,  and  judgment  wad  rendered  against  appellant  for 
costs.  An  appeal  was  taken  to  the  County  Court,  and  there 
was  a  trial  in  that  court,  resulting  in  a  verdict  for  appellant, 
but  the  court  entered  judgment  against  appellant,  which 
purports  to  have  been  entered  upon  special  findings  of  the 
jury  returned  with  the  general  verdict.  "Whether  it  was 
right  to  enter  judgment  against  the  verdict  is  the  question 
in  the  case. 

The  verdict  and  special  findings  were  as  follows : 

"  We,  the  jury,  find  the  issues  joined  for  the  defendant  and 
assess  the  damages  at  $5.10. 

Did  the  plaintiff,  before  this  suit  was  begun,  deposit  with 
Justice  K.  C.  Hoyt  the  sum  of  $5.10,  for  the  payment  of 
defendant's  damages  caused  by  the  trespass  of  plaintiff's 
cattle  ? 

Answer,  Yes. 

Did  the  defendant's  damage  caused  by  plaintiff's  cattle 
amount  to  more  than  $5.10  ?    Answer,  No. 

Has  the  alleged  tender  of  plaintiff  been  brought  into  this 
court  ?    Answer,  No. 

Did  the  plaintiff,  at  the  time  of  the  alleged  tender  to  the 
defendant,  before  the  commencement  of  this  suit,  state  to  or 
inform  the  defendant  of  the  amount  he  tendered  to  him  ? 
Answer,  Yes." 

The  justice  who  received  the  money  tendered  was  out  of 
office,  and  his  successor  testified  that  it  was  not  left  with 
him,  and  it  was  shown  that  it  had  not  been  sent  to  the 
County  Court.  The  County  Court  also  found  and  recited 
from  an  inspection  of  the  files  and  records  of  the  court  that 
at  the  time  of  the  trial  the  plaintiff  had  deposited  no  tender 
for  defendant.  At  that  time  the  money  was  neither  in  the 
court  below  nor  brought  into  the  County  Court.  The  ver- 
dict was  entered  December  18,  1894,  and  on  January  14, 
1895,  an  entry  was  made  in  the  record  that  the  court  re- 
ported that  he  received,  on  January  11,  1895,  $5.10  from  R. 
C.  Hoyt,  J.  P.,  before  whom  the  case  was  originally  tried, 
and  who,  previous  to  the  trial  in  said  County  Court  had  re- 
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moved  from  this  State;  and  thereupon  the  court  found  the 
property  in  controversy  to  be  the  property  of  the  plaintiff 
and  that  he  was  entitled  to  the  possession,  and  rendered 
judgment  against  defendant  for  coats,  giving  him  leave  to 
withdraw  the  $5.10. 

The  entry  of  judgment  against  the  general  verdict  was 
based  upon  the  conclusion  that  the  special  findings  that 
plaintiff  deposited  $5.10  with  the  justice,  and  that  defend- 
ant's damages  did  not  exceed  that  sum,  were  inconsistent 
with  the  general  verdict  finding  the  issues  for  defendant, 
although  the  jury  also  found  specially  that  the  tender  had 
not  been  brought  into  the  court.  It  is  contended  that  when 
the  money  was  offered  to  the  defendant  and  left  with  the 
justice  it  belonged  to  defendant,  and  that  plaintiff  had  lost 
all  right  to  it,  and  had  no  further  responsibility  about  it. 
The  case  was  tried  and  verdict  rendered  upon  the  facts  at 
the  time  of  the  trial,  and  of  course  the  rights  of  the  parties, 
as  then  determined,  could  not  be  affected  by  sending  the 
money  to  the  court  twenty-four  days  afterWard.  If  the 
judgment  was  properly  entered  it  would  have  been  equally 
proper  if  the  money  had  never  reached  the  court,  but  had 
remained  in  the  foreign  State. 

We  think  that  the  judgment  was  clearly  wrong.  It  has 
been  uniformly  held  that  a  tender  must  be  kept  good  in 
order  to  be  available  at  a  trial,  and  that  was  not  done. 
Knox  v.  Light,  12  111.  86;  Webster  v.  Pierce,  35  111.  158, 
O'Kiley  v.  Suver,  70  111.  85;  McDanicl  v.  Upton,  45  111. 
App.  151.  We  are  unable  to  see  how  or  when  the  money 
became  the  property  of  defendant.  He  never  accepted  it, 
but  refused  to  do  so,  and  it  was  never  adjudged  to  him,  and 
until  one  of  these  things  happened  he  had  no  right  to  it. 
The  duty  rested  on  plaintiff  to  have  the  money  at  all  times 
where  defendant  could  take  it  if  he  chose  to  do  so,  and  the 
obligation  to  preserve  it  did  not  rest  on  defendant.  Plaint- 
iff brought  the  money  into  the  justice  court,  but  the  judg- 
ment there  was  not  final.  An  appeal  was  taken,  and  the 
controversy  transferred  to  the  County  Court.  Until  the 
money  was  accepted  or  the  question  settled  by  a  judgment 
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it  remained  the  duty  of  plaintiff  to  keep  the  tender  good. 
The  special  findings  showed  that  he  did  not  do  so,  and  they 
were  not  inconsistent  with  the  general  verdict. ,  Cases  de- 
termined in  other  States  under  statutes  by  which  a  payment 
may  be  made  to  an  officer  for  the  benefit  of  the  opposite 
party  and  the  money  becomes  the  property  of  such  party, 
and  can  not  be  withdrawn,  can  have  no  influence  in  the  de- 
cision of.  this  case,  since  we  have  no  such  statute  applicable 
to  it 

The  error  in  entering  the  judgment  may  be  corrected  by 
the  entry  of  a  proper  judgment  here;  and  as  the  verdict  and 
findings  furnish  a  basis  for  an  alternative  judgment,  we  are 
of  opinion  that  it  should  be  in  that  form.  The  judgment  of 
the  County  Court  will  be  reversed,  and  judgment  will  be 
entered  in  this  court  that  appellee,  plaintiff  in  the  court  be- 
low, pay  to  appellant,  defendant  in  the  court  below,  within 
thirty  days,  the  sum  of  five  dollars  and  ten  cents,  being  the 
amount  for  which  the  property  replevied  was  rightfully 
held  by  appellant,  or  make  return  of  the  property  replevied 
to  appellant,  and  that  appellee  pay  the  costs  of  suit  and  this 
court.    Reversed,  and  judgment  in  this  court. 


City  of  Peoria  v.  John  6.  Ballance. 

1.  Rent— Not  Recoverable  for  an  Occupation  of  Submerged  Lands, — 
An  occupancy  of  submerged  lands  in  a  navigable  river  by  a  city  for  an 
ice  break,  bridge  rest,  and  a  draw  span  for  navigation  purposes,  and  in 
no  way  interfering  with  the  use  of  the  lands  not  submerged,  is  not  such 
an  occupancy  in  law  as  will  entitle  the  riparian  owner  to  treat  the  city 
as  a  tenant  and  maintain  an  action  for  rent. 

2.  Riparian  Owners—Oh  Navigable  Streams.— The  owner  of  land 
fronting  upon  a  navigable  stream  owns  to  the  center  of  the  stream,  sub- 
ject to  the  use  of  the  public  for  navigation  and  travel. 

Debt,  for  rent.  Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1805.  Reversed  and  remanded.  Opinion  filed  December  10, 
1896. 

Vol.  LXI  U 
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Statement  of  the  Case. 

On  the  20th  of  July,  1866,  one  Charles  Ballance,  from 
whom  appellee  derived  title,  leased  to  the  Peoria  Bridge 
Association,  a  corporation  which  had,  by  an  act  of  the  legis- 
lature, been  authorized  to  construct  a  toll  bridge  across  the 
Illinois  river,  at  Peoria,  for  the  term  of  twenty-five  years, 
the  southwesterly  half  of  lot  number  four  and  so  much  of 
lot  number  five  as  lies  between  what  is  known  as  the  French 
line  and  the  Illinois  river,  all  in  block  number  fifty,  of 
Bigelow  and  Underbill's  addition  to  Peoria. 

It  was  provided  by  the  lease  that,  first,  the  lessee  should 
pay  as  rental,  $200  per  annum  for  the  first  five  years,  and 
thereafter,  six  per  cent  on  the  value  of  the  ground,  which 
value  was  to  be  fixed  on  the  20th  of  July,  1871, 1876,  1881 
and  1886,  for  the  five  years  succeeding  each  of  said  dates 
respectively;  second,  that  the  lessee  should  pay  all  taxes 
until  1891,  for  which  year  the  lessor  should  pay  the  taxes 
on  the  ground  and  the  lessee  the  taxes  on  the  improvements; 
third,  that  at  the  expiration  of  the  term  in  1891,  the  lessee 
would  deliver  possession  of  the  premises  to  the  lessor,  his 
heirs  or  assigns,  in  as  good  order  as  when  the  lease  was 
executed;  fourth,  that  at  the  expiration  of  the  term,  all 
improvements  upon  the  premises  should  be  valued  by  three 
persons  to  be  selected,  and  the  lessor  should  have  the  privi- 
lege of  taking  them  at  such  valuation,  but  that  if  he  should 
decline  so  to  do,  then  the  lessee  or  its  successor  should  have 
the  right  to  remove  them  and  should  be  allowed  thirty  days 
after  the  expiration  of  the  lease  in  which  to  do  so;  fifth, 
that  if  default  should  be  made  in  the  payment  of  rent,  or  in 
any  of  the  covenants  in  the  lease,  the  lessor  would  have  a 
right  to  declare  a  forfeiture  and  take  possession  of  the 
premises,  and  the  lessee,  if  it  retained  possession  after  ten 
days  from  the  termination  of  the  lease  should  be  guilty  of 
forcible  detainer  and  subject  to  immediate  eviction. 

On  the  3d  of  November,  1886,  the  Peoria  Bridge  Associa- 
tion sold  its  bridge  and  all  appurtenances  to  the  city  of 
Peoria,  and  all  right  and  interest  in  the  lease  described  was 
transferred  bv  the  terms  of  the  sale. 
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It  was  agreed  that  the  city  should  pay  all  rent  provided 
for  by  the  lease  to  the  lessor  and  should  perform  all  the 
covenants  contained  therein  to  be  performed  by  the  lessee. 

The  city  converted  the  property  into  a  free  bridge  for 
public  use  and  has  continued  to  operate  it  as  such  ever  since. 
From  the  date  of  the  purchase  until  the  expiration  of  the 
term  it  paid  an  annual  rental  of  $250,  that  rate  having  been 
fixed  under  the  provision  for  valuation  for  the  five  years 
commencing  July  20, 1886,  but  has  declined  and  refused  to 
pay  rent  since. 

This  suit  was  brought  for  the  purpose  of  recovering  rent 
accruing  since  the  expiration  of  the  lease.  A  jury  was 
waived  and  a  trial  by  the  court  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  $750  debt  and  $78.95  damages. 

W.  T.  Irwin,  city  attorney,  for  appellant;  Geo.  Hunt,  of 
counsel. 

McCulloch  &  McCulloch  and  J.  M.  Rioe,  attorneys  for 
appellee. 

Mr.  Justice  Harker  delivered  the  opinion  op  the  Court. 

This  is  an  action  of  debt  to  recover  rent  reserved  in  a  lease 
executed  by  appellee's  ancestor  to  the  half  of  lot  four  and 
a  portion  of  lot  five,  in  block  fifty,  of  Bigelow  and  Under- 
bill's addition  to  Peoria,  fronting  upon  the  Illinois  river. 
The  rent  is  claimed  for  time  accruing  since  the  expiration 
of  the  lease.  There  is  no  evidence  showing  what  was  the 
rental  value  of  the  property  during  the  time;  but  it  is 
claimed  that  appellee  is  entitled  to  recover  at  the  rate  fixed 
for  the  last  five  years  of  the  lease. 

The  position  of  appellee  is  that,  being  the  owner  of  the 
lots  in  question  up  to  the  thread  of  the  stream,  he  can  treat 
appellant  either  as  a  trespasser  or  a  tenant  holding  over, 
and  having  elected  to  treat  it  as  a  tenant,  it  must  pay  rent 
at  the  rate  fixed  by  the  last  valuation,  until  it  shall  have 
taken  the  proper  steps  to  terminate  the  tenancy. 

The  bridge  does  not  cross  any  portion  of  the  premises  in 
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question,  but  there  is  an  ice  break  and  a  bridge  rest  to  sup- 
port a  draw  span  of  the  bridge,  when  turned  for  the  pur- 
poses of  navigation,  erected  in  the  river  below  low  water 
mark,  in  front  of  the  lots. 
The  following  diagram  shows  the  situation : 


The  evidence  shows  that  the  ice  rest  and  the  bridge  rest 
for  the  draw  span  were  erected  before  the  lease  was  exe- 
cuted,   Nq  buildings  were  erected  upon  the  leased  premises 
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during  the  term  of  the  lease,  and  the  occupancy,  since  the 
expiration  of  the  term,  has  been  limited  to  the  ice  break 
and  bridge  rest,  and  the  draw  span  when  swung  for  purposes 
of  navigation.  The  use  has  been  limited  entirely  to  the  sub- 
merged district,  because  the  ice  break  and  bridge  rest  are 
from  thirty  to  forty  feet  from  the  shore  line  at  low  water. 

That  the  owner  of  land  fronting  upon  a  navigable  stream 
owns  to  the  center  of  the  stream,  subject  to  the  use  of  the 
public  for  navigation  and  travel,  is  a  principle  so  well  set- 
tled as  to  admit  of  no  question.  Middleton  v.  Pritchard,  3 
Scam.  510;  Beckman  v.  Kreamer,  43  111.  447;  Ensminger  v.  ' 
The  People,  47  111.  384;  Chicago  v.  Laflin,  49  111.  172; 
Braxton  v.  Bressler,  488;  Piper  v.  Connelly,  108  111.  646. 

It  is  contended  by  appellee  that  the  ice  break,  bridge  rest 
and  draw  span,  when  swung  open,  interfere  with  his  ripa- 
rian rights  and  constitutes  an  occupancy  of  his  premises. 
Upon  the  part  of  appellant  it  is  contended  that  such  occu- 
pancy comes  within  the  right  of  the  State  to  the  use  of  the 
submerged  district  for  navigation  and  travel;  that,  as  the 
State  granted  the  Peoria  Bridge  Association  the  right  to 
construct  and  maintain  the  bridge,  it  granted  the  right  to 
so  construct  it  as  not  to  interfere  with  navigation,  and  that 
as  the  draw  span,  bridge  rest  and  ice  break  were  necessary 
to  such  construction,  the  rights  of  appellee,  as  a  riparian 
owner,  are  subordinate  to  the  right  to  maintain  those  struc- 
tures in  the  submerged  district  fronting  his  lots. 

As  we  view  it,  a  holding  upon  that  question  is  not  neces- 
sary to  a  decision  of  this  case. 

Appellee  seeks  a  recover}7  upon  the  lease.  He  claims  that 
the  occupancy  is  sufficient  to  justify  him  in  treating  ap- 
pellant as  a  tenant  holding  over  under  the  terms  of  the  ex- 
pired lease.  This  necessarily  involves  a  construction  of  that 
instrument,  and  to  hold  with  appellee  would  have  the  effect 
to  require,  at  the  election  of  appellee,  the  bridge  association, 
or  its  assignee,  to  give  up  its  draw  and  remove  the  bridge 
rest  from  the  premises  at  the  end  of  the  term.  This  we  do 
not  think  was  intended. 

A  fair  construction,  we  think,  limits  the  lease  to  so  much 
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of  lot  five  as  lies  between  the  French  line  and  low  water 
line  and  the  southwesterly  half  of  lot  four  to  the  low  water 
line.  We  do  not  think  it  was  contemplated  that  the  lease 
should  cover  the  submerged  district  already  occupied  by  the 
ice  break  and  bridge  rest.  No  mention  is  made  of  either  of 
those  structures,  while  in  the  fourth  clause  it  is  expressly 
provided  that  at  the  expiration  of  the  term  all  buildings  and 
improvements  erected  upon  the  premises  shall  be  valued  by 
three  persons,  and  that  the  lessor  shall  have  the  privilege  of 
taking  them  at  the  valuation,  but  that  if  he  shall  decline  to 
do  so  then  the  lessee  shall  have  the  right  to  remove  them 
in  thirty  days. 

We  can  not  think  that  if  it  was  contemplated  that  the 
ice  break  and  rest  should  be  included  within  that  provision 
the  instrument  would  have  been  silent  in  regard  to  those 
structures. 

If  we  are  right  in  this  construction  there  is  no  room  for 
the  contention  that  appellant  is  holding  over  under  the 
lease. 

It  disclaims  any  right  to  any  portion  of  lots  four  and  five 
except  that  occupied  by  the  ice  break  and  bridge  rest,  and 
leaves  appellee  free  to  possess  and  control  them.  It  was  not 
incumbent  on  the  city  to  notify  him  that  it  would  cease  to 
occupy  on  the  termination  of  the  lease. 

If  appellant's  rights,  as  a  riparian  owner,  are  interfered 
with  by  the  maintenance  of  the  ice  break  and  bridge  rest, 
and  the  use  of  the  draw,  he  has  his  remedy,  but  not  against 
appellant  as  a  tenant  under  the  lease.  Eeversed  and  re- 
manded. 
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1.  Ordinances— Discriminat ion  Between  Persona. — An  ordinance 
which  discriminates  between  persons  of  the  same  class  and  imposes  a 
penalty  for  an  act  done  by  one  person  and  exempts  another  who  does  a 
like  i  ct,  is  unreasonable  and  void. 

2.  Same— Ext ort ionat e  License  Fees. — An  ordinance  fi xing  the  license 
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fee»  of   itinerant  or  transient  merchants  at  unreasonable  and   extor- 
tionate rates  is  void. 

8.  Municipal  Corporations — Discretion  of  City  Council  not  Abso- 
lute.— The  discretion  of  a  city  council  as  to  whether  an  ordinance  is 
reasonable,  is  not  absolute,  but  is  subject  to  the  limitation  that  the 
ordinance  must,  in  fact,  be  reasonable. 

4.  Same— Exercise  of  Delegated  Power  Must  be  Reasonable.— When 
the  power  to  legislate  on  a  given  subject  is  conferred  upon  a  municipal- 
ity, and  the  mode  of  its  exercise  is  not  prescribed  by  the  act,  an  ordi- 
nance passed  in  pursuance  thereof  must  be  a  reasonable  exercise  of  the 
power  or  it  will  be  invalid. 

5.  Same— Ordinances--  When  to  be  Taken  as  a  Whole. — A  section  of 
an  ordinance  imposing  a  fine,  but  excepting  certain  classes  of  persons 
from  its  operation,  can  not  be  held  void,  and  other  sections  under  which 
a  prosecution  is  had,  held  valid.  An  ordinance  must  be  taken  as  a 
whole. 

6.  Same — Not  Liable  for  Costs.— A  city  is  not  liable  for  costs  when 
defeated  in  an  action  to  recover  a  penalty  for  the  violation  of  an  ordi- 
nance. 

Action  for  Tiolation  of  an  Ordinance.— Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  N.  E.  WoRTmNOTON,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed,  etc.  Opin- 
ion filed  December  10,  1895. 

W.  T.  Irwin,  city  attorney,  and  "W*.  I.  Slbmmons,  attor- 
neys for  appellant. 

Thomas  Coonry,  attorney  for  appellee. 

Mr.  Justice  Laoet  delivered  the  opinion  op  the  Court. 

This. was  a  suit  brought  before  the  police  magistrate  on  a 
warrant  against  appellee  charged  with  violating  an  ordi- 
nance of  the  city  of  Peoria,  being  Art.  27.  The  cause  was 
appealed  from  the  magistrate  to  the  Circuit  Court,  and  there 
tried  by  the  court  on  an  agreed  state  of  facts.  The  ordi- 
nance is  as  follows,  or  as  much  of  it  as  is  material : 

Paragraph  1.  "  It  shall  be  unlawful  for  itinerant  mer- 
chants and  transient  venders  of  merchandise  to  carry  on  their 
occupation  within  this  city  without  first  having  procured  a 
license  therefor  as  herein  provided. 

Paragraph  2.  "  Every  person,  firm  or  corporation  who 
goes  from  one  city  or  village  to  another,  stopping  only  a 
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limited  period  of  time  in  each  for  the  purpose  of  selling 
goods,  wares  and  merchandise,  shall  be  held  and  deemed  to 
be  an  itinerant  merchant  or  transient  vender  of  merchan- 
dise." 

Paragraph  3  provides  the  penalty  for  every  day's  viola- 
tion of  the  ordinance  against  such  itinerant  merchant  or 
merchants  guilty  of  selling  without  a  license  of  not  less  than 
$5  nor  more  than  $50. 

Paragraph  4  provides  that  every  such  person  as  mentioned 
in  paragraph  one,  shall  obtain  a  license  from  the  mayor  upon 
the  payment  to  the  city  clerk  of  the  sum  of  $50  for  a  month's 
license.  This  ordinance  was  amended  so  as  to  make  the 
license  $200  per  month. 

Paragraph  5.  "  This  article  shall  not  be  so  construed  as 
to  apply  to  any  person  or  persons  coming  into  the  city  from 
the  country  with  any  produce  for  market,  or  to  any  person 
selling  vegetables,  berries,  or  the  produce  of  their  own  farm 
or  premises,  nor  shall  commercial  travelers  employed  by 
wholesale  houses  in  selling  staple  articles  of  merchandise  to 
merchants  of  this  city  or  to  permanent  traders  doing  busi- 
ness in  the  city  be  deemed  to  be  within  the  meaning  of  this 
article." 

It  was  further  agreed  that  appellee,  before  the  suit  was 
commenced,  was  engaged  in  the  business  of  retailing  cloth- 
ing and  gents'  furnishing  goods,  and  was  so  engaged  for  a 
long  time  prior  to  July  7, 1894,  and  that  for  two  years  prior 
to  July  7,  1894,  and  up  to  January  22, 1895,  the  said  defend- 
ant had  been  engaged  in  selling  clothing  and  gents'  furnish- 
ing goods,  by  locating,  for  a  short  space  of  time,  in  various 
cities,  towns  and  villages,  and  making  sale  and  delivery  of 
his  goods  as  aforesaid,  and  that  on  the  7th  day  of  July,  1894, 
the  said  defendant  came  to  the  said  city  of  Peoria  with  his 
said  stock  of  clothing  and  gents'  furnishing  goods  and  rented 
a  store  room  on  No.  118  North  Adams  street,  in  said  city  of 
Peoria,  and  therein  placed  his  said  stock  of  goods  aforesaid, 
and  from  the  7th  day  of  July  to  the  14th  day  of  July  (except- 
ing Sunday  July  8,  1894),  inclusive,  he  made  sale  and  deliv- 
ery from  his  said  store  room  in  said  city  of  Peoria,  in  the 
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county  of  Peoria  and  Stake  of  Illinois,  of  clothing  and  gents' 
furnishing  goods;  that  on  the  5th  day  of  July,  1894,  he 
removed  his  said  stock  of  goods  to  another  city  in  said  State; 
that  when  the  said  defendant  opened  up  his  said  store  in 
said  city  it  was  his  intention  only  to  remain  a  week  or  ten 
days;  that  resident  clothing  merchants  permanently  located 
in  said  city  are  not  required  to  take  out  a  license. 

It  was  further  stipulated  that  the  appellee  took  out  no 
license  under  article  27  of  the  ordinances  of  the  said  city  as 
required  by  the  said  article  27.  The  court,  after  hearing  the 
cause,  held  the  ordinance  void  and  rendered  judgment 
against  the  city  for  cost. 

The  statute  under  which  the  appellant  claims  authority 
to  enact  the  ordinance  in  question  is  section  62a,  chapter  24, 
of  Hurd's  Kevised  Statutes,  which  provides  as  follows : 

"  The  city  council  in  cities,  and  the  president  and  board  of 
trustees  in  villages  and  incorporated  towns,  shall  have  power 
to  license,  tax,  regulate,  suppress  or  prohibit  itinerant  mer- 
chants and  transient  vendors  of  merchandise." 

The  appellant  in  its  ordinances  has  attempted  to  enlarge 
this  statute,  and  to  define  what  an  itinerant  merchant  and  a 
transient  vendor  of  merchandise  is.  In  paragraph  2,  it  de- 
fines him  as  one  who  goes  from  one  city  to  another,  stopping 
only  a  limited  period  of  time  in  each  for  the  purpose  of  sell- 
ing goods,  wares  and  merchandise. 

In  paragraph  6,  it  excepts  from  such  description,  persons 
coming  into  the  city  from  the  country  with  any  produce  for 
market  or  to  any  person  selling  vegetables,  berries,  or  the 
produce  of  their  own  farm  or  premises,  commercial  travelers 
employed  by  wholesale  houses  in  selling  articles  of  merchan- 
dise to  merchants  of  the  city,  or  to  permanent  traders  doing 
business  in  the  city.  These  are  not  to  be  deemed  within 
the  meaning  of  the  article. 

We  think  this  an  enlargement  of  the  meaning  of  the  stat- 
ute. It  exempts  from  its  definition  persons  that  could  as 
well  be  classed  itinerant  merchants  or  transient  venders  of 
merchandise,  i.  e.y  peddlers  of  nearly  all  descriptions.  They 
are  properly  included  in  such  description  of  itinerant  mer- 
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chants  and  transient  venders  of  merchandise.  Twining  v. 
The  City  of  Elgin,  38  111.  App.  61.  We  think  the  ordinance 
discriminates  between  persons  of  the  same  class,  and  imposes 
a  penalty  for  an  act  done  by  one  and  exempts  another  who 
does  a  like  act.  Such  an  ordinance  is  unjust,  unreasonable 
and  void.  Village  of  Braceville  v.  Daugherty,  30  111.  App. 
645;  City  of  Lake  View  v.  Tate,  33  111.  App.  89;  Tugman  v. 
The  City  of  Chicago,  78  111.  407.  Under  this  ordinance  it 
will  be  seen  that  persons  coming  into  the  city  from  the 
country  with  produce  for  market,  and  commercial  travelers 
employed  by  wholesale  houses  in  selling  staple  articles  of 
merchandise  to  merchants  of  the  city,  are  not  to  be  regarded 
within  the  meaning  of  paragraph  2. 

From  this  it  will  be  seen  that  the  ordinance  is  unequal 
because  it  allows  employes  of  wholesale  houses  to  sell  to  an 
excepted  class,  although  they  may  be  transient  venders  of 
merchandise,  as  defined  by  the  statute.  According  to  para- 
graph 2,  commercial  travelers,  representing  wholesale  houses, 
may  sell  to  permanently  established  merchants  of  the  city 
but  no  one  else.  If  such  a  traveler  represents  any  person 
or  corporation,  except  a  wholesale  dealer,  he  is  prohibited 
from  selling  to  any  one,  even  to  permanently  established 
merchants  of  the  city.  Dealers  in  country  produce  are  also 
given  free  access  to  the  markets  of  the  city,  notwithstanding 
their  itinerancy.  After  allowing  merchants  of  the  city  to 
buy  from  transient  dealers  if  they  represent  wholesale 
houses,  the  ordinance  then  proceeds  to  bar  out  every  other 
class  of  dealers,  unless  permanently  established  in  the  city, 
under  a  heavy  penalty,  unless  he  be  protected  by  a  license 
placed  at  such  an  unreasonably  high  figure  as  to  be  entirely 
prohibitory. 

The  permanently  established  merchants  of  the  city,  by 
the  ordinance,  have  an  entire  monopoly  of  the  city  trade, 
and  of  that  of  the  surrounding  country  whose  trading  point 
is  Peoria,  unless  such  persons  go  elsewhere  to  purchase  their 
goods,  because  none  other  are  authorized  to  sell. 

The  excepted  class  of  itinerant  merchants  are  not  allowed 
by  ordinance  to  sell  generally  to  the  citizens  of  the  city;  as 
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well,  the  general  public  is,  by  reason  thereof,  deprived  of  its 
equal  right  to  buy  of  the  same  class,  and  a  monopoly  is  es- 
tablished against  both  in  favor  of  the  city  merchant;  also, 
wholesale  merchants  are  given  a  monopoly  of  the  trade  with 
the  permanently  established  city  merchant,  against  any  tran- 
sient merchants  representing  a  house  not  a  wholesale  house, 
though  such  itinerant  merchant  may  be  selling  the  same  class 
of  goods.  The  ordinance  clearly  shows  that  its  aim  and  in- 
tent was  to  prevent  competition  with  the  city  merchants  by 
transient  merchants,  to  the  detriment  of  the  public  gener- 
ally. The  license  fixed  by  the  ordinance  is  out  of  all  reason 
too  high.  It  is  taxation  at  the  rate  of  $2,400  per  annum, 
and  would  require  an  extraordinary  good  business  to  be  able 
to  pay  it,  and  is  without  reference  to  the  business  done  by 
the  itinerant  merchant. 

It  could  not  have  been  intended  for  revenue,  for  very  few 
could  or  would  pay  it,  and  it  would  be  an  unreasonable  tax 
and  out  of  all  proportion  to  other  taxation. 

It  is  laid  down  in  Dillon  on  Municipal  Corporations,  in 
section  256,  cited  in  Tugman  v.  City  of  Chicago,  supra, 
"  that  an  ordinance  which  would  make  an  act  done  by  one 
penal,  and  impose  no  penalty  for  an  act  done  under  like  cir- 
cumstances upon  another,  could  not  be  sanctioned  or  sus- 
tained, because  it  would  be  unjust  and  unreasonable." 
Again,  in  the  same  case,  it  is  said,  "  where  power  is  con- 
ferred upon  the  legislative  department  of  a  municipal  cor- 
poration, to  enact  by-laws  and  ordinances  for  the  better 
government  of  the  inhabitants  of  the  municipality,  the  body 
intrusted  with  that  power,  in  its  exercise,  can  not  enact  ordi- 
nances that  are  unreasonable,  oppressive,  or  such  as  will 
create  a  monopoly." 

"  The  discretion  of  the  city  council  whether  an  ordinance 
is  reasonable,  is  not  absolute,  but  subject  to  the  limitation 
that  the  ordinance  must  be  reasonable."  City  of  Lake  View 
v.  Tate,  130  111.  247. 

When  the  power  to  legislate  on  a  given  subject  is  con- 
ferred, "and  the  mode  of  its  exercise  is  not  prescribed  by 
the  legislative  act,  then  an  ordinance  passed  in  pursuance 
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thereof  must  be  a  reasonable  exercise  of  the  power  or  it  will 
be  invalid."     Ibid. 

It  is  claimed  by  appellant  that  the  section  of  the  ordinance 
excepting  certain  classes  of  persons  from  its  operation  may 
be  held  void,  and  the  other  sections,  under  which  the  pros- 
ecution is  had,  held  good.  We  do  not  think  so;  the  ordi- 
nance must  be  taken  as  a  whole.  The  defining  section,  in 
substance,  is  to  be  read  in  paragraph  2,  as  describing  the 
persons  meant  to  be  included  in  it. 

If  the  defining  section  or  the  proviso  be  held  void,  those 
exempt  by  it  would  be  under  the  penalty,  and  the  ordinance 
would  be  more  unjust  and  oppressive  than  before.  It  would 
exclude  a  large  class  of  business  from  the  city  of  Peoria  and 
be  in  restraint  of  trade,  and  in  violation  of  the  law  of  inter- 
state commerce.  We  think  the  ordinance  must  be  taken  as 
a  whole  as  passed.  Appellant  insists  that  the  ordinance 
majT  be  regarded  in  the  light  of  regulation  or  prohibition  or 
suppression  of  itinerant  merchants  and  transient  venders  of 
merchandise.  The  question  of  the  constitutionality  of  the 
statute  is  not  before  us,  and  if  before  us,  this  court  would 
have  no  right  to  pass  upon  it;  but  as  we  have  seen,  if  the 
ordinance  in  question  was  intended*  to  suppress  itinerant 
merchants  and  transient  venders  of  merchandise,  it  was 
unequal  in  its  operation,  and  oppressive.  If  it  be  re- 
garded as  an  ordinance  passed  in  the  spirit  of  u  unfriendly 
legislation  "  against  itinerant  merchants  and  transient  ven- 
ders  of  merchandise,  it  is  unjust  and  oppressive,  and  the  pre- 
tense of  collecting  revenue,  upon  which  it  was  passed,  was 
false.  If  it  was  an  ordinance  for  revenue  it  is  equally  un- 
just, unequal  and  oppressive.  Regarding  the  decision  of  the 
court  below  as  just  and  according  to  law,  the  judgment  of 
the  Circuit  Court  is  affirmed,  except  as  to  costs;  the  appel- 
lant was  not  liable  for  costs  and  the  judgment  for  costs 
against  the  city,  appellant  herein,  was  erroneous,  and  is  re- 
versed as  to  that,  and  affirmed  otherwise. 

Judgment  affirmed  except  as  to  costs  against  appellant, 
and  judgment  for  costs  against  appellant  reversed. 
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Commissioners  of  Highways  v.  William  A.  Jackson. 

1.  Demand — Upon  a  Public  Officer  to  Perform  His  Duty,  Unneces- 
sary.— Where  the  object  of  a  suit  is  to  compel  a  public  officer  to  perform 
a  duty  which  he  owes  to  the  public,  no  demand  is  required  before  bring- 
ing suit. 

2.  Police  Magistrates— Jurisdiction  in  Matters  Pertaining  to  the 
Opening  of  Beads. — A  police  magistrate  is  vested  by  the  constitution 
and  statute  with  the  same  jurisdiction  as  a  justice  of  the  peace,  and 
such  police  magistrate  may  lawfully  act  in  proceedings  to  assess  dam- 
ages for  opening  a  highway. 

3.  Highways — Final  Meeting  of  the  Supervisors  in  Opening,  Held 
Outside  of  flie  Town. — In  laying  out  a  highway  the  suparvisors  do  not 
exercise  their  powers  as  officers  of  the  town  in  which  the  road  is  located, 
but  as  supervisors  of  the  county,  and  their  proceedings  are  not  void  be- 
cause their  final  meeting  is  not  held  within  the  limits  of  the  town. 

4.  Same — Damages  for  Opening  Where  the  Indebtedness  of  the  Town 
Exceeds  JFHve  Per  Cent,  etc. — The  proceeding  to  assess  damages  for  the 
opening  of  a  highway  can  not  create  a  debt  against  a  township.  It  is 
but  the  ascertainment  of  the  amount  the  township  will  be  required  to 
pay  if  the  highway  is  opened. 

5.  Mandamus — To  Compel  Commissioners  of  Highways  to  Act. — 
Mandamus  is  the  proper  proceeding  to  compel  the  commissioners  of 
highways  to  levy  the  necessary  taxes  for  the  payment  of  damages 
assessed  in  laying  out  a  public  highway. 

Mandamus. — Appeal  from  the  Circuit  Court >  of  Stark  County;  the 
Hon.  N.  E.  WoRTHmoTON,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1895.    Affirmed    Opinion  filed  December  10, 1895. 

B.  F.  Thompson,  attorney  for  appellants. 

Victor  G.  Fuller  and  Allen  P.  Miller,  attorneys  for 
appellee. 

Mb.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

The  relator,  William  A.  Jackson,  filed  his  petition  for  a 
writ  of  mandamus  directed  to  appellants,  requiring  them 
to  levy  the  necessary  taxes  for  the  payment  of  damages  as- 
sessed in  laying  out  a  public  highway,  and  to  open  and 
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work  said  highway  for  public  travel.  Appellants  demurred 
to  the  petition,  and  upon  their  demurrer  being  overruled, 
filed  their  answer  admitting  all  the  facts  averred  in  the  peti- 
tion and  denying  nothing  but  conclusions  of  law.  They 
further  set  up  in  their  answer  that  the  indebtedness  of  the 
town  of  Goshen  exceeded  five  per  cent  of  the  assessed  valu- 
ation of  its  taxable  property,  and  claimed  that  for  that  rea- 
am  they  were  prohLS  tlL  m.k.ng  any  toy  to  pay  the 
damages. 

There  was  no  plea  to  the  answer,  so  that  ^10  issue  of  fact 
was  made  by  the  pleadings;  but  the  parties  stipulated  that 
the  averments,  of  fact  in  the  petition  and  answer  were  true, 
and  that  the  cause  should  be  determined  without  further 
pleadings  upon  questions  of  the  sufficiency  of  the  demand 
made  upon  appellants  before  the  commencement  of  the  suit, 
the  jurisdiction  of  the  police  magistrate  before  whom  the 
damages  were  assessed,  the  legality  of  the  final  meeting  of 
the  supervisors  on  appeal,  which  was  held  outside  the  town, 
and  whether  a  tax  could  be  legally  levied  to  pay  damages 
while  the  town  was  indebted  to  the  constitutional  limit. 
The  cause  was  heard  upon  that  agreement,  and  the  court 
found  against  appellants  and  awarded  a  writ. 

A  written  demand  was  served  upon  the  defendants  before 
the  commencement  of  the  suit,  but  its  sufficiency  need  not 
be  considered,  since  no  demand  was  necessary.  The  object 
of  the  suit  was  to  coerce  the  defendants  to  the  performance 
of  a  duty  owing  to  the  public  at  large,  for  whose  use  the 
road  was  laid  out,  and  in  such  case  a  demand  is  not  required. 
People  ex  rel.  v.  Board  of  Education,  127  111.  634;  People 
ex  reL  v.  Williams,  145  111.  573. 

The  proceedings  to  assess  damages  were  had  before  a 
police  magistrate,  and  it  is  claimed  that  he  had  no  jurisdic- 
tion in  the  premises.  The  statute  confers  jurisdiction  in  such 
cases  upon  justices  of  the  peace,  and  by  the  constitution  and 
statute  police  magistrates  are  invested  with  the  same  juris- 
diction as  justices  of  the  peace.  There  was  no  want  of 
power  in  the  police  magistrate  affecting  the  validity  of  the 
proceedings.    Brown  v.  Jerome,  102  111.  371. 


Second  District — May  Term,  1895.        383 

Commissioners  of  Highways  v.  Jackson. 

The  defendants,  commissioners  of  highways,  refused  to 
grant  the  prayer  of  the  petition  for  laying  out  the  road, 
and  an  appeal  was  taken  to  three  supervisors.  The  magis- 
trate in  his  summons  fixed  the  place  of  hearing  at  the  resi- 
dence of  Harriet  Swartz,  in  the  town  near  the  line  of  the 
road.  The  supervisors  met  at  that  place,  and  after  examin- 
ing the  route  adjourned  for  convenience  to  the  court  house 
in  Toulon,  forty  rods  from  the  limits  of  the  town  of  Goshen. 
The  defendants  appeared  there  and  made  no  objection,  and 
make  none  now  as  to  that  meeting,  but  they  do  object  be- 
cause, after  the  assessments  of  damages,  the  final  meeting 
was  held  at  the  same  place,  outside  of  the  town  of  Goshen. 
The  road  and  bridge  law  of  1879  required  the  supervisors  to 
fix  a  place  in  the  town  where  the  road  was  located,  but  that 
limitation  was  omitted  in  the  present  act,'  and  the  place  was 
required  to  be  fixed  near  the  road.  The  law  in  force  is 
silent  on  the  point  in  contention. 

The  supervisors  do  not  exercise  their  powers  as  officers  of 
the  town  where  the  road  is  located,  in  which  case  an  act 
must  be  done  within  the  territorial  limits  of  the  town,  but 
they  act  as  supervisors  of  the  county;  and  we  are  not  prepared 
to  say  that  the  proceedings  in  this  case  were  void  because 
the  final  meeting  was  not  held  in  the  town. 

The  indebtedness  of  the  town  already  exceeded  five  per 
cent  of  the  assessed  and  equalized  valuation  of  its  taxable 
property,  and  if  the  assessment  of  damages  created  a  debt 
against  the  town  it  would  be  void.  We  regard  that  pro- 
ceeding, however,  not  as  creating  a  debt,  but  as  an  ascertain- 
ment of  the  amount  that  the  town  will  be  required  to  pay 
if  the  road  shall  be  opened.  The  amount  so  ascertained  may 
be  raised  by  taxation  within  the  limits  of  the  taxing  power 
and  applied  to  the  purpose  of  procuring  by  such  payment 
the  public  easement.  If  that  were  not  so  the  town  could 
not  raise  by  taxation  a  dollar  to  pay  for  anything  the  cost 
of  which  was  already  settled  or  ascertained. 

The  time  at  which  defendants  were  required  by  law  to 
levy  a  tax  to  pay  these  damages,  or  so  much  as  a  tax  would 
raise,  had  passed,  and  they  had  omitted  to  perform  the 
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required  dutv.  It  is  perhaps  very  exasperating  to  the  feel 
ings  of  commissioners  of  highways,  who  are  honestly  endeav- 
oring to  represent  the  wants  and  interests  of  the  people  of 
their  town,  that  three  supervisors  from  other  towns  should 
overrule  them,  and  decide  to  lay  out  a  road  which  the  com- 
missioners and  perhaps  most  of  the  taxpayers  of  the  town 
believe  that  the  public  interest  does  not  require,  and  thereby 
increase  the  burden  of  taxation  by  what  they  regard  as  a 
useless  addition;  but  that  power  is  given  by  the  statute,  and 
can  not  be  rendered  ineffectual  by  a  refusal  of  the  commis- 
sioners to  yield  and  carry  out  the  order.  Petitioner  showed 
a  clear  legal  right  to  the  writ,  as  it  appears  to  us,  and  the 
judgment  is  affirmed. 


Charles  0.  Boynton  v.  Abby  W.  Spafford,  Administra- 
te trix,  etc. 

1 .  Limitations — Joint  Debtors.  —One  joint  debtor  can  not,  by  a  partial 
payment,  made  without  knowledge,  assent  or  subsequent  ratification 
by  the  other,  bind  the  latter  so  as  to  authorize  the  inference  of  a  new 
promise  on  his  part  and  avoid  the  effect  of  the  statute  of  limitations. 

2.  Application  of  Payments— Proceeds  of  Chattel  Mortgage  Fore- 
closure.— The  proceeds  of  the  sale  of  mortgaged  properly  must  be  ap- 
plied in  payment  of  the  mortgage  debt,  in  the  absence  of  any  agreement 
to  the  contrary  with  the  mortgagor.  A  creditor  has  no  option  to  apply 
such  proceeds  to  another  debt,  as  he  has  in  the  case  of  voluntary  or  gen- 
eral payments. 

Claim  In  Probate. — Appeal  from  the  Circuit  Court  of  Winnebago 
County;  the  Hon.  John  D.  Crabtreb,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1805.  Affirmed.  Opinion  filed  December  10, 
1895. 

Frost  &  McEvoy,  attorneys  for  appellant 

A.  D.  Early,  attorney  for  appellee. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 
This  was  a  claim  filed  against  the  appellee,  administratrix 
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of  the  estate  of  Charles  H.  Spafford,  deceased,  based  on  two 
promissory  notes,  one  dated  December  1,  1880,  for  $1,300, 
due  in  one  year,  signed  by  deceased  and  George  J.  Dettmer, 
payable  to  appellant,  the  other  signed  by  the  same  parties, 
dated  January  16,  1882,  due  in  fifteen  months,  for  $1,350 
each,  drawing  interest  at  the  rate  of  eight  per  cent  per  annum. 
The  first  had  these  memoranda  on  it :  "  Extended  to  June 
24th,  1891,  secured  by  C.  Mortg.  to  be  paid  by  Geo.  Dettmer. 
$595  due  on  this  note,  bal.  paid  December  13,  '81,  paid  by 
3.  O.  Boynton,  money  left  by  G.  O.  Dettmer.  Int.  paid  to 
Jan.  16, 1884,  and  ex.  15  mo.  Int.  paid  to  Jan.  '85,  by  notei 
of  G.  J.  &  A.  H.  Dettmer,  Jan.  6,  '85.  Int.  paid  to  Jan.  16, 
'88,  by  Stark,  ch.  Jan.  6,  '88."  On  the  second  note  the  fol- 
lowing indorsements  were  found:  "Int.  paid  to  Jan.  16, 
'84,  and  ex.  15  months.  Int.  paid  to  Jan.  16,  '85,  by  note  of 
G.  J.  &  A.  H.  Dettmer,  Jan.  6th,  '85.  Int.  paid  to  Jan.  16, 
'88,  by  Stark,  ch.  Jan.  6th,  88,  extended  to  Jan.  24,  '91, 
secured  by  C.  Mortg."  It  appears  that  the  statute  of  limita- 
tions had  run  against  the  first  note  signed  by  the  deceased, 
unless  revived  by  Dettmer  in  extending  the  time  and  paying 
on  it. 

It  is  held  in  Kollingbach  v.  Dickenson,  100  111.  427,  that 
a  partial  payment  by  one  joint  debtor  will  not,  without 
the  knowledge  or  assent  or  subsequent  ratification  by  the 
other,  operate  to  bind  the  latter,  so  as  to  authorize  the  in- 
ference of  a  new  promise  on  his  part,  and  therefore  will  not 
affect  the  statute  of  limitations  as  to  him.  We  see  no  evi- 
dence in  this  case  to  overcome  the  finding  of  the  court  that 
the  deceased  ever  acknowledged  or  assented  to  the  subse- 
quent ratification  by  Dettmer.  We  think  there  was  no  error 
in  holding  that  the  statute  of  limitations  had  run  against 
the  first  named  note  as  to  the  deceased. 

The  court  allowed  the  claim  against  the  appellee  in  the 
court  below  for  $966.65,  and  gave  the  cost  against  the  claim- 
ant. On  the  24th  day  of  June,  1889,  George  Dettmer,  one 
of  the  joint  makers  of  the  note,  executed  to  C.  O.  Boynton, 
the  payee,  a  chattel  mortgage  on  a  large  number  of  cattle, 
some  horses  and  a  span  of  mules  and  colts,  and  all  the 
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increase,  securing  the  two  above  named  notes  and  another 
note  by  himself  and  another.  The  chattel  mortgage  was 
dulv  recorded  on  the  27th  of  June,  1889.  Dettmer  sold  two 
lots  of  cattle  from  this  mortgage,  one  amounting  to  $451.70, 
and  the  other  $747.44;  of  the  proceeds,  $300  was  paid  to  the 
appellant,  and  the  balance  Boynton  permitted  Dettmer  to 
keep.  In  March,  1890,  executions  were  sued  out  against 
Dettmer,  and  placed  in  the  hands  of  the  sheriff.  When  the 
sheriff  came  to  the  place  of  the  appellant,  before  levy  was 
made,  he  notified  the  sheriff  of  the  mortgage,  and  pointed 
out  to  him  the  property  described  in  it  and  separated  the 
stock.  The  sheriff  levied  upon  the  property  nevertheless. 
Appellant  afterward  replevied  the  mortgaged  property  from 
the  sheriff,  and  sold  the  same  on  foreclosure  of  the  mort- 
gage on  the  11th  day  of  April,,  1890,  and  received  thereon  the 
net  amount  of  $2,000,  which  he  still  retains.  The  replevin 
suit  was  heard  by  Judge  Kellura  in  1891,  taken  under  ad- 
visement, and  is  still  undetermined.  No  application  was 
made  by  the  appellant  of  the  $2,000  on  any  particular  note. 
Charles  H.  Spafford  died  on  the  19th  day  of  September, 
1S92.  Appellee  insists  that  Spafford  stood  in  relation  to 
the  notes  as  surety,  but  we  see  no  sufficient  evidence  in  the 
record  to  justify  such  an  assumption.  It  is  a  disputed  fact 
whether  $300,  received  by  the  appellant  from  Dettmer,  pro- 
ceeds of  the  sale  of  the  mortgaged  property,  was  ordered  by 
Dettmer  to  be  paid  on  another  note,  not  signed  by  the  deceased 
and  not  included  in  the  mortgage.  We  are  not  disposed  to 
disturb  the  finding  of  the  court  in  that  particular,  and  its 
application  of  the  $300  payment.  It  is  conceded  by  both 
parties  that  the  proceeds  derived  from  the  sale  of  the  mort- 
gaged property  must  be  applied  in  the  payment  of  the 
mortgaged  debt,  in  the  absence  of  any  agreement  to  the 
contrary  with  the  mortgagor;  that  a  creditor  has  no  option 
in  such  case  to  apply  the  proceeds  to  any  other  debt,  as  he 
has  in  voluntary  and  general  payment.  Friedly  v.  Bowen 
et  al.,  103  111.  633.  The  Circuit  Court  rendered  a  judgment 
for  $966.65,  applying  sufficient  of  the  $2,000  upon  the  note 
of  $1,300,  as  of  April  11, 1S90,  to  cancel  the  balance  due  on 
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it,  and  applied  the  balance,  together  with  the  payment  of 
$300,  as  of  February  10,  1890,  ratably  upon  the  note  of 
$1,350  and  $1,162.80  secured  by  the  mortgage,  treating  the 
total  notes  as  amounting  to  $3,000. 

This,  we  understand,  was  done  on  the  principle  that  the  pro- 
ceeds of  the  chattel  mortgaged  property  should  be  applied 
ratably  on  all  the  notes  secured  by  it;  and  as  to  the  $1,300 
note,  barred  as  to  Boynton,  but  good  as  to  Dettmer,  it  also 
had  to  be  paid,  being  secured  by  Dettmer's  mortgage.  The 
appellant  raises  the  point,  and  insists  upon  it,  that  as  to  the 
$2,000  realized  from  the  stock  replevied  by  him  from  the 
sheriff,  it  should  be  considered  as  in  the  hands  of  the  law, 
and  this  is  one  of  the  main  points  in  the  case,  relied  on  by 
appellant.  It  is  insisted  that  it  ought  not  to  be  applied  in 
the  payment  of  the  Dettmer  and  Spafford  notes,  because 
appellant  may  have  it  to  pay  to  satisfy  his  replevin  bond  in 
case  his  suit  goes  against  him. 

We  are  inclined  to  hold  with  the  circuit  judge  on  that 
point.  There  is  no  evidence  in  this  record,  tending  in  the 
least  to  impeach  the  title  of  the  appellant  as  mortgagee  to 
property  replevied  under  his  chattel  mortgage;  and  as  ap- 
pellant has  received  the  money  derived  from  the  sale  of  the 
mortgaged  property,  and  applied  it  to  his  own  use,  we  see 
no  reason  why  he  should  not  give  credit  for  it  on  the  notes, 
secured  by  the  mortgage.  The  deceased  nor  Dettmer,  are 
in  any  way  responsible  for  the  delay  in  the  decision  of  the 
replevin  suit,  and  in  fact  they  have  no  right  to  interfere  in 
it  or  hasten  its  decision  or  the  action  of  the  court,  and  are 
not  responsible  for  the  pendency  of  the  suit.  By  indefinite 
delay,  they  may  never  be  able  to  get  credit  for  the  proceeds 
of  the  mortgaged  property.  We  think  the  decision  of  the 
court  below  was  correct,  therefore  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 
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Grundy   County   National   Bank   et   al.  t.  Nelson   J. 

Rulison. 

1.  Execution  Sales— Caveat  Emptor, — In  sales  on  execution,  the 
sheriff  is  invested  with  a  naked  power  to  sell  without  any  authority  to 
warrant.    In  such  sales  the  rule  of  caveat  emptor  applies. 

2.  Same — Imperfect  Description  of  Property  in  Notice. — An  imper- 
fect description  of  the  property  in  the  notice  of  a  sheriffs  sale  will  not 
necessarily  vitiate  the  notice,  especially  where  the  description  is  suffi- 
ciently certain  so  that  no  one  is  deceived  as  to  the  identical  property 
sold. 

8.  Same— Effect  of  Filing  a  BUI  to  Set  Aside  the  Judgment.—The 
fact  that  a  bill  has  been  filed  to  set  aside  a  judgment  is  no  ground  for  a 
motion  by  a  purchaser  at  a  sale  made  under  an  execution  issued  upon 
it  to  set  aside  the  sale. 

Motion  to  Set  Aside  an  Execution  Sale.— Appeal  from  the  Circuit 
Court  of  LaSalle  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term.  1895.  Reversed.  Opinion 
filed  December  10,  1895. 

Snow  &  Hinebaugh  and  Mayo  &  Widmer,  attorneys  for 
appellants,  contended  that,  taking  the  whole  notice  together, 
with  the  surrounding  circumstances,  all  persons  were  ap- 
prised with  sufficient  certainty  of  the  particular  property 
advertised  to  be  sold,  and  this  is  all  that  the  law  requires 
in  that  respect.  The  notice  was  not  vitiated  by  a  mistaken 
particular  in  the  description.  Pollard  v.  King,  63  111.  36; 
McGarr  v.  Hunter,  13  111.  App.  201. 

Where  there  are  two  descriptions  in  an  instrument,  the 
one  superadded  to  the  other,  one  description  being  com- 
plete and  sufficient  of  itself,  and  the  other  incorrect,  the  in- 
correct description,  or  feature,  or  circumstance,  is  rejected 
as  surplusage,  and  the  complete  and  correct  description  is 
allowed  to  stand.  Myers  v.  Ladd,  26  111.  415;  Swift  v.  Lee, 
65  111.  336;  Emmet  v.  Hayes,  89  111.  12;  Kruse  v.  Wilson,  79 
111.  233;  Holston  v.  Needles,  115  III.  416;  Lyman  v.  Gedney, 
114  111.  409. 

The  rule,  caveat  emptor,  applies  to  sales  such  as  this; 
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and  the  fact,  if  true,  that  appellee  bid  more  than  the  prop- 
erty is  worth,  is  no  ground  for  avoiding  the  sale.  Finley  v. 
Thayer,  42  111.  350;  Vanscoyoc  v.  Kimler,  77  111.  151; 
Holmes  v.  Shaver,  78  111.  578;  The  Monte  Allegre;9  Wheat. 
616. 

Brewer  &  Strawn,  attorneys  for  appellee,  contended  that 
in  no  case  will  the  rule  of  caveat  emptor  be  applied  so  as  to 
excuse  a  fraud.  Eay  v.  Virgin,  12  111.  216, 218;  Welch,  Ad- 
ministratrix,  etc.,  v.  Hoyt,  24  111.  117;  Fisher  v.  Hersey,  17 
Hun  370;  Bartholomew  v.  Warner,  32  Conn.  98;  85  Am. 
Dec.  251. 

The  rule  of  caveat  emptor  does  not  apply  where  a  party 
has  been  induced  to  bid  by  a  misstatement  of  facts  by  the 
officer  conducting  the  sale,  or  a  party  interested  in  the  sale. 
Webster  v.  Haworth,  8  Cal.  21;  68  Am.  Dec.  287;  Masson 
v.  Bovet,  1  Denio,  69;  43  Am.  Dec.  651;  Anderson  v.  Foulke, 
2  Har.  and  G.  346;  Laight  v.  Pell,  1  Edw.  Ch.  577;  Veeder  v. 
Fonda,  3  Paige  Ch.  94;  Barling  v.  Peters,  134  111.  606,  619; 
Paulett  v.  Peabody,  3  Neb.  196;  2  Freeman  on  Executions, 
Sec.  308. 

If  the  purchaser  did  not  know  the  condition  of  the  thing 
purchased,  and  relied  upon  misrepresentations  of  those  in 
interest,  he  should  be  relieved  from  the  injury  occasioned 
thereby,  whether  the  misrepresentations  were  made  will- 
fully or  ignorantly.  Webster  v.  Haworth,  8  Cal.  21;  68 
Am.  Dec.  287;  Frasher  v.  Ingham,  4  Neb.  531. 

See,  also,  where  the  mistake  was  mutual,  Watson  v.  Hoy, 
28  Gratt.  698;  Post  v.  Leet,  8  Paige  Ch.  337;  Seaman  v. 
Hicks,  8  Paige  Ch.  656. 

It  is  settled  in  this  State  that  when  the  title  to  property  pur- 
chased by  the  plaintiff  in  execution  fails,  he  may,  in  a  court 
of  equity,  have  the  sale  set  aside,  vacate  the  satisfaction  of 
the  judgment  and  have  another  execution,  and  have  the  lien 
of  this  judgment  revived.     Bressler  v.  Martin,  133  111.  278. 

Courts  of  law  will,  upon  motion,  set  aside  a  bid  made  at 
an  execution  sale  under  a  mistake  not  due  to  the  negligence 
of  the  bidder  and  which  it  would  be  unjust  to  enforce. 
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Mulks  v.  Allen,  12  Wend.  253;  President,  ^tc,  v.  Lansing, 
2  Wend.  260;  Laight  v.  Pell,  1  Edw.  Ch.  577;  England  v. 
Clark,  4  Scam.  486, 403;  2  Freeman  on  Executions  (2d  Ed.), 
Sees.  304,  308;  Freeman  on  Void  Judicial  Sales  (3d  Ed.), 
Sec.  48;  1  Sugden  on  Vendors,  *120,  note. 

Courts  make  a  distinction  between  cases  in  which  the 
money  is  still  within  their  control  and  cases  in  which  the 
money  has  passed  beyond  their  control.  The  purchaser  will 
be  released  and  any  payment  made  by  him  and  remaining 
within  the  control  of  the  court  will  be  returned  if  the  con- 
dition of  the  title  is  such  that  he  would  not  be  required  to 
accept  it  were  the  contract  between  him  and  a  private  in- 
dividual. Freeman  on  Void  Judicial  Sales,  84;  *2  Freeman 
on  Executions,  1026;  England  v.  Clark,  4  Scam.  486;  Mc- 
Culloch  v.  Gregory,  3  Eq.  R.  495. 

And  where  the  proceedings  are  defective,  so  that  the  pur- 
chaser will  become  invested  with  only  a  part  of  the  prop- 
erty purchased,  he  will  be  released  from  his  bid.  2  Free-, 
man  on  Executions,  Sees.  304k,  313h;  Freeman  on  Void 
Judicial  Sales,  Sec.  48. 

Me.  Presiding  Justice  Cartwright  delivered  the  opin- 
.  ion  of  the  Court. 

Appellee  filed  his  motion  in  the  case  of  the  State  Bank 
of  Seneca,  Illinois,  v.  P.  H.  Graves,  for  an  order  setting  aside 
and  declaring  void  a  sale  to  him,  of  property  known  as  the 
Graves  Elevator  at  Seneca,  by  the  sheriff,  on  execution  issued 
in  said  cause.  The  motion  was  resisted  by  appellants,  one 
being  assignee  of  Graves  and  the  other  holding  an  execution 
at  the  time  of  the  sale  under  which  it  was  entitled  to  share 
with  the  State  Bank  of  Seneca  in  the  proceeds  of  the  sale. 
There  was  a  hearing  and  the  motion  was  allowed  and  the 
sale  set  aside. 

No  reason  for  setting  aside  the  sale  was  stated  in  the 
motion,  but  a  petition  verified  by  the  oath  of  appellee  was 
filed  at  the  same  time,  and  it  was  therein  stated  that  he 
bought  the  property  at  the  sheriff's  sale  for  $2,800,  believing 
that  it  was  situated  on  the  grounds  of  the  Chicago,  Bock 
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Island  &  Pacific-Railway  Company;  that  it  was  so  described 
in  the  sheriffs  notice  of  sale;  that  after  the  sale  he  learned 
that  the  property  tfras  not  wholly  situated  on  the  grounds 
of  the  railway  company  but  was  partly  on  other  lands  south 
of  them;  that  the  only  way  of  conveniently  or  profitably 
operating  the  elevator  was  for  farmers  to  drive  through  it 
and  drive  back  around  the  south  side  to  the  scales;  that  the 
farmers  could  not  do  that  without  driving  over  private  prop- 
erty, and  that  if  petitioner  had  known  these  facts  he  would 
not  have  bid  so  much  or  any  but  a  small  sum,  since  the 
property  was  in  fact  worth  very  little  over  and  above  an  in- 
cumbrance of  $6,000  held  by  himself  and  to  which  the  sale 
was  subject. 

On  the  hearing,  this  verified  petition  was  offered  in  evi- 
dence, together  with  an  affidavit  of  appellee's  attorney,  that 
Charles  B.  Congdon  and  A.  C.  Davis  had  filed  a  bill  in 
chancery  asking  to  have  the  judgments,  above  referred  to, 
declared  void,  and  an  affidavit  and  plat  of  the  county  sur- 
veyor showing  the  elevator  proper,  with  the  scales,  office 
and  engine  house  on  rigl\t  of  way  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  the  gangway, 
crib  and  oat  house  connected  with  it  to  extend  on  lands 
south  of  the  right  of  way. 

The  indorsement  of  levy  on  the  execution  and  the  de- 
scription in  the  notices  of  sale  were  as  follows :  "  The  ele- 
vator and  warehouse  and  all  additions  and  attachments 
thereto,  including  oat  house,  situated  upon  the  grounds  of 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  south 
of  said  company's  tracks  at  Seneca,  La  Salle  county,  Illinois 
(known  as  P.  H.  Graves'  warehouse,  and  until  recently  occu- 
pied and  used  by  him  as  such),  with  the  engine,  boiler,  ma- 
chinery, and  other  fixtures  and  tools  in  use  in  and  about  said 
warehouse  and  elevator  buildings,  also  track  scales,  wagon 
scales  and  office  building  situated  as  above.  Said  elevator, 
warehouse,  and  all  attachments  and  additions,  including 
oat  house,  with  the  .engine,  boiler,  machinery  and  other 
fixtures  and  tools,  and  track  scales,  wagon  scales  and  office 
building  above  described,  is  subject  to  a  chattel  mortgage 
executed  bv  said  Philander  H.  Graves  to  Nelson  J.  Rulison, 
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dated  January  2,  1S94,  to  secure  the  payment  of  $6,000, 
$3,000  on  or  before  October  2,  1894,  and  $3,000  on  or  before 
January  2,  1895,  with  interest  at  seven  per  cent,  which 
mortgage  is  recorded  in  the  office  of  the  recorder  of  La 
Salle  county,  Illinois,  in  vol.  45  on  page  360  of  chattel 
mortgage  records." 

It  was  shown  that  this  description  of  the  property  was 
copied  from  the  record  of  the  chattel  mortgage  given  to 
appellee  and  held  by  him.  That  mortgage  described  the 
property  as  situated  upon  the  grounds  of  the  Chicago,  Bock 
Island  &  Pacific  Railway  Company,  and  led  to  the  error 
in  the  sheriff's  description. 

It  is  plain  that  the  advertisement  was  not  the  cause  of  any 
belief  which  appellee  had  that  the  property  was  entirely  on 
the  railway  grounds.  That  belief  originated  with  the  mort- 
gage for  which  no  party  to  this  proceeding  was  responsible. 
He  knew  the  property  and  had  known  it  for  many  years, 
and  knewexactlv  where  it  stood.  He  testified  to  that  fact, 
and  that  it  was  the  same  warehouse  that  he  intended  to  buv. 
He  got  all  that  he  supposed  he  was  getting,  and  there  was 
no  failure  of  title;  but  when  he  took  possession  nnder  his 
chattel  mortgage  he  learned  that  the  title  to  the  land  on 
which  part  of  it  was  located  was  not  in  the  railway  com- 
pany. 

So  far  as  the  right  to  drive  around  in  returning  to  the 
scales  is  concerned,  there  is  no  pretense  that  any  privilege 
of  that  kind  was  sold,  or  any  representation  was  made  con- 
cerning it.  The  notice  said  nothing  about  a  return  passage 
being  appurtenant  to  the  propert}T  or  that  it  was  on  railway 
grounds. 

The  property  sold  was  chattel  property,  and  there  was  no 
fraud  in  the  sale  nor  any  representation  of  any  leasehold  or 
other  interest  in  any  ground  on  which  it  was  situated  nor 
any  attempt  to  sell  or  transfer  any  such  interest.  The  state- 
ment of  the  location  was  evidently  for  identification  of  the 
property  merely.  The  mistake  in  that  particular  did  not 
vitiate  the  notice,  since  the  property  was  described  with 
sufficient  certainty  and  no  one  was  deceived  as  to  the  iden- 
tical property  sold. 
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Of  course  the  fact  that  somebody  had  filed  a  bill  in  chan- 
cery praying  that  the  judgments  should  be  set  aside  was  no 
ground  for  a  motion  by  appellee  to  set  aside  the  sale. 

In  such  sales  as  this  the  rule  of  caveat  emptor  applies. 
Owens  v.  Thompson,  8  S6am.  502;  Finley  v.  Thayer,  42  111. 
350;  McManus  v.  Keith,  49  111.  388;  Bishop  v.  O'Connor,  69 
III.  431;  Bassett  v.  Lockwood,  60  111.  164;  Vanscoyoc  v.  Kim- 
ler,  77  111.  151;  Holmes  v.  Shaver,  78  111.  578;  Bressler  v. 
Martin,  133  111.  278;  Alday  v.  Rock  Island  County,  45  111. 
App.  62.         , 

In  sales  on  execution  a  sheriff  is  invested  with  a  naked 
power  to  sell  without  any  authority  to  warrant.  In  sales 
under  decrees  in  chancery  where  the  court  undertakes  to 
sell  property  and  transfer  title,  and  the  sale  requires  con- 
firmation by  the  court,  perhaps  the  confirmation  may  be 
refused  if  that  object  fails,  or  if  it  would  be  inequitable  to 
compel  the  purchaser  to  perform.  In  such  cases  the  contract 
of  sale  is  executory  and  open  to  objection  until  approved  by 
the  court  and  remains  under  its  control. 

In  this  case  there  was  not  even  a  failure  of  title,  and  it 
was  through  appellee  that  the  error  occurred.  If  nothing 
hid  been  said  about  the  ownership  of  the  land  on  which  the 
property  stood  he  would  certainly  have  supposed  that  it  was 
wholly  on  the  railway  grounds.  And  the  situation  was  as 
well  known  to  him  as  to  any  of  the  parties.  The  extent  of 
the  right  of  way  must  have  been  easily  ascertained,  and 
under  the  decisions  of  the  courts  we  do  not  see  how  any 
relief  can  be  afforded  to  him.  The  order  setting  aside  the 
bid  and  sale  is  reversed. 


Edward  Cnmmings  and  John  Cummings,  Partners  as 

Cummings  Bros.,  >.  W.  B.  Hummer,  Assignee 

of  the  La  Salle  Brewing  Go. 

1.  Acceptance — Conditional--- Burden  of  Proof. — Where  the  accept- 
ance of  an  order  is  conditional  before  the  holder  can  recover  upon  it,  he 
must  show  that  the  condition  has  been  consummated. 
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Assignment  for  the  Benefit  of  Creditors.— Appeal  from  the  County 
Court  of  La  Salle  County;  the  Hon.  H.  W.  Johnson,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

Statement  of  the  Case. 

Appellants  filed  a  petition  in  the  County  Court,  praying 
for  an  order  upon  appellee,  as  assignee  of  the  La  Salle  Brew- 
ing Company,  to  pay  them  a  certain  order  given  in  their 
favor  by  one  Frank  J.  Sheehey  for  $923.83. 

The  petition  recites  that  on  the  15th  of  April,  1892,  ap- 
pellants furnished  Sheehey,  a  contractor,  material  for  the 
construction  of  the  buildings,  boiler  rooms,  etc.,  for  the  La 
Salle  Brewing  Co.;  that  on  the  9th  0$  November,  1892, 
the  brewing  company  made  an  assignment  for  the  benefit 
of  creditors,  to  appellee;  that  it  at  the  time  owed  Sheehey 
for  work  and  material  $3,137,  for  which  he  claimed  a  me- 
chanic's lien,  and  took  steps  in  the  Circuit  Court  of  La  Salle 
Count}7  to  enforce  it;  that  on  the  second  of  August,  1893, 
Sheehey,  owing  appellants  $923.83  on  material  which  had 
been  furnished  him  as  a  contractor  and  had  been  used  in 
the  construction  of  the  buildings,  delivered  to  appellants 
the  following  order  upon  appellee,  which  was  accepted,  aa 
follows : 

"  923.83.  La  Salle,  August  2,  1893. 

To  the  Assignee  of  the  La  Salle  Brewing  Company : 

Please  pay  to  the  order  of  Cummings  Brothers,  of  La 
Salle,  the  sum  of  nine  hundred  twenty-three  and  83-100  dol- 
lars, and  charge  the  same  to  my  account.  Cummings  Bros, 
to  receive  the  above  amount  out  of  the  first  money  in  the 
possession  of  said  assignee,  applicable  to  the  payment  of  my 
account,  or  any  part  thereof,  against  the  said  Brewing  Com- 

F.  J.  Sheehey. 
August  2, 1893.     Accepted  subject  to  previous  order  given 
to  La  Salle  National  Bank  February  17, 1893,  for  a  sum  not 
exceeding  two  thousand  (2,000)  dollars. 

The  La  Salle  Brewing  Co., 

W.  B.  Hummer,  Assignee." 
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The  petition  further  recites  that  on  the  3d  of  January, 
189±,  Sheehey  made  an  assignment  for  the  benefit  of  credit- 
ors to  Thomas  N.  Haskins,  that  an  order  was  entered  by  the 
County  Court,  March  27,  1895,  authorizing  Haskins,  as 
assignee,  to  compromise  the  mechanic's  lien  claim  of  Shee- 
hey against  the  brewing  company  for  $1,000,  the  claiip.  of 
the  La  Salle  National  Bank  having  been  satisfied,  and  that 
Haskins  was  ready  to  compromise  Sheehey's  claim  for 
$1,000. 

*  The  County  Court,  upon  a  hearing,  found  appellants  were 
not  entitled  to  the  relief  sought,  and  dismissed  the  petition 
at  their  costs. 

¥m.  L.  Seelet,  attorney  for  appellants. 

O'Connor,  Duncan  &  Haskins,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

The  only  assignment  of  error  discussed  in  the  brief  for 
appellants  is  that  the  court  erred  in  dismissing  their  peti- 
tion and  rendering  judgment  against  them  for  costs. 

The  obligation  of  appellee  was  to  pay  the  order  out  of 
money  coming  to  his  hands  as  assignee,  applicable  to  the 
payment  of  the  Sheehey  claim. 

The  order  and  its  acceptance  were  conditional,  and  before 
appellants  were  entitled  to  an  order  of  court  directing  its 
payment,  it  devolved  upon  them  to  show  that  the  assignee 
had  received  funds  belonging  to  the  insolvent  estate  and 
that  such  funds  were  subject  to  the  claim  of  the  drawer  of 
the  order.  This  they  failed  to  do.  Indeed  the  proof  affirm- 
atively shows  that  no  money  had  come  to  the  hands  of 
appellee  applicable  to  the  payment  of  Sheehey's  claim.  The 
County  Court  could  make  no  order  for  the  payment  by 
appellee  as  assignee,  of  the  $923.83,  when  there  was  no 
money  in  his  hands  to  pay  it  and  none  had  been  received  by 
him. 

The  order  of  the  County  Court,  dismissing  the  petition, 
does  not  leave  appellant  without  remedy  to  collect  their 
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claim  from  the  assignee,  should  the  brewing  company  pay 
out  as  urged  by  counsel.  They  still  have  their  accepted 
order  and  upon  the  occurrence  of  the  conditions  embodied 
therein,  its  collection  may  be  enforced.  Order  and  judg- 
ment affirmed. 


Cleveland,  C.  C.  &  St.L.  By.  Co.  v.  Walter  S.  Hobbie.» 

1.  Freehold — When  it  is  Not  Involved. — A  freehold  is  not  involved 
in  a  suit  in  equity  to  compel  a  railroad  company  to  erect  and  maintain 
a  farm  crossing. 

2.  Parties — In  Proceedings  to  Compel  Railroad  Company  to  Erect  a 
Farm  Crossing. — In  a  proceeding  to  compel  a  railroad  company  to  erect 
and  maintain  a  farm  crossing,  pursuant  to  a  reservation  in  a  deed  of  the 
right  of  way,  the  persons  whose  rights  are  affected  by  the  failure  of  the 
railroad  company  to  erect  and  maintain  the  crossing  are  the  only  neces- 
sary parties. 

8.  Railroads — Duty  to  Maintain  Farm  Crossings.— A  railroad  com- 
pany occupying  a  right  of  way  under  a  conveyance  conditioned  for  the 
erection  and  maintenance  of  a  farm  crossing,  can  not  avoid  its  duty  on 
the  ground  that,  since  such  conveyance  and  reservation  was  made,  it  has 
made  such  changes  in  its  tracks,  etc. ,  that  the  erection  and  mainte- 
nance of  such  crossing  would  be  a  great  embarrassment  to  it  in  operating 
its  road. 

Bill  to  Compel  a  Railroad  Company  to  Erect  and  Maintain  a  •Farm 
Crossing. — Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Affirmed.    Opinion  filed  December  10, 1895. 

Statement  of  the  Case. 

This  was  a  suit  in  equity  by  appellee  to  compel  appellant 
to  erect  and  maintain  a  crossing  over  its  tracks  at  or  near 
the  city  of  Kankakee. 

The  bill  charged  that  appellee  was  the  owner  of  eighty- 
four  acres  of  land  in  the  southeast  quarter  of  section  thirty- 
three  in  township  number  thirty-one  north  of  range  twelve, 
east  of  the  third  P.  M.,  in  Kankakee  county,  Illinois,  and 
that  on  the  3d  day  of  August,  1885,  Walter  S.  Hobbie  et  ux., 
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Isaac  R.  Hobbie  et  ux.?  and  Frances  L.  Hobbie,  the  owners 
of  said  land,  and  the  fractional  southwest  quarter  of  said 
sections  (excepting  nineteen  acres  off  of  the  'north  end 
thereof)  in  consideration  of  $1,033,  conveyed  a  strip  of  land 
over  these  lands  to  the  Cincinnati,  Lafayette  &  Chicago 
Railroad  Company,  adjoining  the  right  of  way  of  the  said 
railroad,  it  being  a  strip  over  1,500  feet  in  length,  and  two 
hundred  feet  wide,  and  extending  from  Court  street  on  the 
east  and  south  end  and  to  Hobbie  street  or  avenue  on  the 
west  side.  This  conveyance  was  made  subject  to  a  condi- 
tion that  the  railroad  company,  its  successors  and  assigns, 
should  construct  and  "forever  maintain  for  the  use  and 
benefit  of  said  Frances  L.  Hobbie,  Isaac  R.  Hobbie  and 
Walter  S.  Hobbie,"  and  their  heirs  and  assigns  and  the  heirs 
and  assigns  of  each  of  them,  a  farm  crossing  on  the  west 
side  of  said  southeast  quarter  at  a  point  where  a  farm  cross- 
ing then  existed.  It  charged  that  several  tracks  were  built 
over  this  point  of  crossing  in  1892,  and  extended  east  and 
south  to  near  Court  street,  but  that  this  crossing  had  never 
been  made  over  these  tracks,  although  appellee  had  applied 
to  appellant  to  make  the  crossing.  It  charged  that  appellee 
had  purchased  of  said  Frances  L.  Hobbie  and  Isaac  R.  Hob- 
bie, their  interests  in  the  land  mentioned  in  the  bill,  and 
that  the  interest  of  his  lands  and  business  required  that  he 
should  have  the  crossing.  It  charged  that  the  appellant 
was  the  successor  and  assign  of  the  said  Cincinnati,  Lafayette 
&  Chicago  R.  R.  Co.,  and  had  in  some  way  acquired  all 
the  rights,  title  and  interest  in  said  right  of  way  and  prop- 
erty of  said  last  named  railroad,  and  that  said  appellant  is 
the  o^rner  of  said  railroad.  The  appellant,  in  answering 
said  bill,  denied  that  it  was  either  the  successor  or  assign  of 
said  C,  L.  &  C.  Railroad  Company,  or  owned  its  property, 
and  denied  that  it  exclusively  operated  the  road,  and  claimed 
it  was  only  operating  conjointly  with  the  C,  L.  &  C.  R.  R. 
Co.,  and  that  it  had  not  put  in  these  tracks,  and  that  they 
were  put  in  by  the  C,  L.  &  C.  R.  R.  Co.,  and  that  appellee 
had  not  applied  to  said  C,  L.  &  C.  R.  R.  Co.,  or  appellant, 
to  put  in  said  crossing,  and  had  not  put  it  in  himself.    It 
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set  up  that  it'  was  a  dangerous  place  to  put  in  a  farm  cross- 
ing. That  it  could  not  be  used  as  a  farm  crossing  without 
great  danger,  and  that  a  safe  and  convenient  place  to  put  in 
this  farm  crossing  would  be  at  the  head  of  these  switches 
and  north  of  Court  street,  on  the  land  of  appellee,  and  of- 
fered to  put  it  in  there,  and  that  the  duty  the  appellant 
owed  the  public  as  a  common  carrier,  required  it  to  use 
these  tracks,  which  were  being  constantly  used  in  switching 
the  cars  of  the  company  in  this  business;  and  the  interest 
and  duty  of  the  company,  as  a  common  carrier,  and  the 
safety  of  the  appellee,  required  this  change  to  be  made.  It 
appeared  in  the  evidence  that  Frances  L.  Hobbie  and  Isaac 
R.  Hobbie  et  ux.  quit-claimed  their  interest  in  the  south- 
east quarter  of  Sec.  33,  T.  31  N.,  R.  12  E.,  to  Walter  Hob- 
bie, the  appellee.  It  also  appeared  in  evidence  that  Frances 
L.  Hobbie  quit-claimed  to  Walter  S.  Hobbie  and  Isaac  R. 
Hobbie,  the  southwest  fractional  quarter  of  Sec.  33  (ex- 
cepting nineteen  acres  off  the  north  end  aforesaid,  and  said 
right  of  way),  containing  forty-four  acres  and  subject  to  the 
right  of  said  Frances  to  the  occupancy  of  the  dwelling,  and 
to  a  life  annuity  in  May  Clark.  And  that  Isaac  R.  Hobbie 
et  ux.  quit-claimed  their  interest  in  lots  2,  3,  4  and  5,  in  Hob- 
bie's  subdivision  of  the  south  part  of  the  southwest  frac- 
tional quarter  aforesaid  to  said  appellee. 

Upon  the  hearing  the  court  rendered  a  decree  requiring 
appellant  to  erect  and  maintain  the  crossing  and  to  abstain 
from  obstructing  it. 

Thomas  P.  Bonfield,  attorney  for  appellant. 

W.  R.  Hunter,  attorney  for  appellee. 

Mb.  Justice  Harker  delivered  the  opinion  of  the  Court. 

With  the  case  was  taken  appellee's  motion  to  dismiss  the 
appeal  for  want  of  jurisdiction.  The  motion  is  founded 
upon  the  claim  that  a  freehold  is  involved  and  that  the  ap- 
peal should  have  gone  to  the  Supreme  Court. 

We  do  not  think  a  freehold  is  involved  and  for  that  rea- 
son the  motion  to  dismiss  is  overruled. 
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The  subject-matter  of  this  suit  is  the  reservation  in  the 
deed  from  Frances  L.  Hobbie,'  Walter  S.  Hobbie  and  Isaac 
R.  Hobbie,  executed  to  the  Chicago,  La  Fayette  &  Cincinnati 
Railroad  Company  on  the  3d  of  August,  1885.  It  read  as 
follows : 

"  The  said  Cincinnati,  Lafayette  &  Chicago  Railway  Com- 
pany, its  successors  and  assigns,  agree  to  make  and  forever 
maintain  for  the  use  and  benefit  of  said  Frances  L.  Hobbie, 
Walter  S.  Hobbie  and  Isaac  R.  Hobbie,  and  each  of  them, 
their  heirs  and  assigns,  and  the  heirs  and  assigns  of  each  of 
them,  a  good  and  sufficient  farm  crossing  over  and  across 
the  land  hereby  conveyed  at  a  point  where  said  Walter  S. 
Hobbie,  Isaac  R.  Hobbie  and  Frances  L.  Hobbie  now  have 
a  farm  crossing  over  and  across  said  right  of  way;  said  farm 
crossing  to  be  made  and  maintained  as  aforesaid,  across  the 
land  hereby  conveyed,  and  to  be  an  extension  and  continua- 
tion of  said  farm  crossing  over  and  across  said  right  of 
way." 

The  record  shows  that  proof  was  made  of  all  the  material 
facts  alleged  in  the  bill  and  there  is  no  serious  dispute  over 
them.        / 

The  chief  contentions  of  appellant  are  that  all  persons 
necessarily  interested  in  the  subject-matter  of  the  litigation 
were  not  made  parties  to  the  bill,  and  that  appellant  is  not 
a  successor  of  the  Cincinnati,  Lafayette  &  Chicago  Railroad 
Company. 

Neither  Frances  L.  Hobbie  nor  Isaac  Hobbie  were  neces- 
sary parties  to  this  suit.  They  had  quit-claimed  to  appellee 
all  their  interest  in  the  southeast  quarter  of  section  thirty- 
three.  Such  conveyance  carried  with  it  the  right  to  the 
farm  crossing  reserved.  The  crossing  is  upon  that  tract  of 
land.  Consequently,  the  only  party  whose  rights  are  affected 
by  the  closing  of  the  crossing,  is  appellee. 

Much  space  is  taken  by  counsel  for  appellant  in  his  brief 
upon  the  contention  that  appellant  is  not  the  successor  of 
the  Cincinnati,  Lafayette  &  Chicago  Railroad  Company, 
but  is  merely  operating  the  railroad  under  an  operating  con- 
tract with  that  road.    We  can  not  review  in  detail  all  the 
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evidence  in  the  record  which  confronts  and  overthrows  that 
contention,  but  satisfy  ourselves  with  saying  that  it  suffi- 
ciently shows  that  the  position  of  appellant  in  the  operation 
of  the  road,  the  use  of  the  side  tracks  at  the  place  where 
the  reservation  of  the  deed  requires  a  farm  crossing,  and  the 
obstruction  of  the  crossing  by  its  rolling  stock,  is  that  of 
successor  to  such  railroad. 

It  is  also  argued  with  great  earnestness,  that  owing  to  a 
change  in  the  situation  of  this  property  since  the  reserva- 
tion was  made,  and  existing  circumstances,  the  erecting  and 
maintaining  of  this  farm  crossing  would  be  a  great  embar- 
rassment to  appellant  in  operating  its  railroad. 

The  change  in  situation  consists  in  the  erection  of  eleven 
side  tracks  and  other  improvements  of  like  character,  not 
due  to  any  action  of  appellee  or  either  of  his  immediate 
grantors,  but  to  the  Cincinnati,  Lafayette  &  Chicago  Rail- 
road Company  and  appellant.  The  matter  of  inconvenience 
to  appellant  in  the  operation  of  its  road  could  have  but  little 
influence  in  the  decision  of  the  controversy  over  this  reser- 
vation. It  is  not  the  business  of  courts  to  make  contracts, 
but  to  enforce  them. 

We  are  clearly  of  the  opinion  that  the  decree  of  the  Cir- 
cuit Court  should  be  affirmed. 


Phelps,  Dodge  &  Palmer  Go.  et  al.  y.  Charles  S.  Hop- 
kinson et  al. 

1.  Fraud— Leniency  Toward  a  Creditor  is  Not. — Indulgence  by  a 
creditor  to  his  debtor  should  not,  as  a  general  rule,  be  construed  into  an 
act  of  fraud  on  the  part  of  such  creditor. 

2.  Consideration — Emancipated  Minor — Services  for  His  Father. 
— Where  a  minor's  time  is  given  to  him  and  he  works  for  his  father,  he 
may  recover  for  his  wages,  and  such  services  constitute  a  sufficient  con- 
sideration for  a  promissory  note. 

8.  Same— In  Part  Fictitious— When  Equity  WiU  Declare  Void.— 
Equity  will  declare  an  entire  note  void  where  it  is  given  in  part  for  a 
fictitious  consideration,  only  when  it  is  given  with  fraudulent  inten- 
tions as  against  creditors. 
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Creditor's  Bill.— Appeal  from  the  Circuit  Court  of  Whiteside  County; 
the  Hon.  James  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

Statement  of  the  Case. 

In  this  record  there  were  two  bills  by  creditors  of  David 
W.  Hopkinson.  One  filed  July  27,  1894,  by  Phelps,  Dodge 
&  Palmer  Co.,  K.  P.  Smith  &  Sons  Co.  and  George  P.  Holmes, 
against  David  W.  Hopkinson,  Charles  S.  Hopkinson  and 
Sheriff  Parley.  Another  filed  August  1 1, 1894,  by  the  War- 
ran  Boot  and  Shoe  Company  and  the  H.  Meyer  Boot  and 
Shoe  Manufacturing  Co.  against  the  same  parties.  The  bills 
involve  the  same  question  of  law  and  fact,  and  were  consol- 
idated and  heard  as  one  in  the  Circuit  Court.  David  W. 
Hopkinson  on  July  10,  1894,  confessed  a  judgment  in  the 
sum  of  $4,775,  in  favor  of  his  son,  Charles  S.,  who  arrived 
at  his  majority  on  March  6,  1894.  On  July  27,  1894,  the 
complainants,  in  the  first  bill  mentioned,  having  obtained 
judgments  before  justices  of  the  peace,  and  executions  being 
returned  not  satisfied  on  the  judgments  aggregating  about 
$600,  joined  in  a  bill  in  chancery  against  the  two  Hopkin- 
sons  and  the  sheriff,  praying  the  sheriff  might  be  enjoined 
from  paying  over  any  money  that  might  be  realized  on  an 
execution  on  said  judgment  by  confession  that  had  been 
levied  on  July  13, 1894,  on  a  stock  of  boots  and  shoes  belong- 
ing to  said  D.  W.  Hopkinson,  alleging  that  the  judgment 
against  him  was  fraudulent.  On  the  said  day  the  master 
granted  the  injunction,  and  subsequently  the  circuit  judge 
modified  it  so  as  to  restrain  the  sheriff  only  from  paying 
over  $800  and  his  costs.  •  On  the  1st  of  August,  1894,  the 
complainants  in  the  second  bill  mentioned  and  two  other 
creditors  of  David  W.  Hopkinson,  sued  out  attachments,  and 
the  sheriff  levied  them  upon  the  said  stock  of  goods.  The 
sheriff  in  the  meantime  had  made  sale  of  the  goods  under 
the  executions  of  Charles  S.  Hopkinson,  the  latter  bid  in  the 
goods  to  the  amount  of  $2,000  and  the  sheriff  had  about 
$1,000  in  cash,  received  from  other  bidders.  The  said  attach- 
ment creditors  tiled  a  bill  in  chancery  setting  up  a  prior 
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bill  and  the  action  of  the  court  thereon,  and  various  allega- 
tions of  fraud,  and  prayed  the  sheriff  be  enjoined  from  turn- 
ing over  the  said  money  and  said  stock.  Subsequently 
Charles  S.  deposited  with  the  sheriff  $150  under  order  of 
the  court  and  the  sheriff  turned  over  the  goods  to  him.  The 
sheriff  subsequently  paid  the  cost,  and  by  agreement  of  par- 
ties there  was  deposited  with  the  clerk  of  the  court  $1,030.10. 
sufficient  to  cover  the  claims  of  the  various  complainants  to 
be  held  to  answer  final  decree.  The  court  below  heard  the 
causes  and  ordered  the  said  deposits  to  be  turned  over  to  C. 
S.  Hopkinson.  The  complainants  claim  that  that  money 
belongs  to  them,  and  that  the  court  erred  in  not  so  holding. 
Four  of  the  creditors  have  appealed  and  the  H.  Meyer 
Boot  and  Shoe  Manufacturing  Co.  have  assigned  cross-errors. 

Jarvis  Dinsmoor  and  Clarence  L.  Sheldon,  attorneys  for 
appellants. 

J.  E.  McPherran,  attorney  for  appellees,  contended  that 
a  father  may  give  a  minor  his  time  during  minority,  or 
he  may  authorize  him  to  make  contracts  for  his  service  and 
receive  his  pay  therefor,  and  when  such  authority  is  once 
given,  it  can  not  be  withdrawn  so  as  to  affect  the  contract 
made  in  pursuance  of  it,  and  in  such  case  the  minor  may 
sue  for  and  recover  his  wages.  Wood  v.  Corcoran,  1  Ailen 
405;  Atwood  v.  Holcomb,  39  Conn.  270;  Bobo  v.  Bryson, 
21  Ark.  387;  Tillotson  v.  McCrellis,  11  Vt.  477;  Rush  v. 
Vought,  55  Pa.  St.  437;  Lyon  v.  Boiling,  14  Ala.  753;  Ev- 
erett v.  Sherpey,  1  Iowa  356;  Morse  v.  Welton,  6  Con.  547. 

Where  the  minor  resides  at  home,  when  not  at  work  else- 
where, if  the  father,  without  objection  or  interference,  has 
permitted  him  to  make  contracts  for  his  labor  and  receive 
his  wages  therefor,  emancipation  will,  be  implied;  even 
where  the  minor  resides  at  home  and  works  for  his  father, 

r  * 

and  the  father  promises  to  pay  him  for  his  services  during 
his  minority,  the  minor,  under  such  circumstances,  may 
maintain  an  action  against  the  father,  even  for  such  serv- 
ices.   Titman  v.  Titman,  64  Pa.  480;  Hall  v.  Hall,  44  N.  H. 
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293;  Eubanks  v.  Peak,  2  Bailey  4  97;  Dierker  v.  Hess,  54 
Mo.  246. 

Mr.  Justice  Lacby  delivered  the  opinion  of  the  Court. 

The  judgment  note  given  by  D.  W.  Hopkinson  to  his  son 
Charles,  on  the  16th  day  of  May,  1894,  for  $4,671.38,  was 
the  foundation  for  the  judgment  rendered  in  his  favor  July 
10,  1894,  for  $4,775. 

The  validitv  of  this  note  and  its  consideration  is  attacked 
by  the  appellants,  and  it  is  this  claim  which  they  seek  to 
overthrow,  and  to  establish  the  priority  of  their  claims 
against  it  and  Charles'  prior  judgment  execution  thereon. 

It  is  claimed  that  David  W.  Hopkinson  made  a  statement 
of  his  liabilities  October  9, 1893,  and  placed  them  at  $1,137.83, 
and  wrote  a  letter  to  the  Phelps,  Dodge  &  Palmer  Co.  asking 
for  an  extension  of  credit,  and  saying  that  all  he  owed  was 
$100  to  Tenney  and  what  he  owed  to  the  said  company;  on 
this  statement,  goods  began  to  come  in  May,  and  they  were 
due  on  July  first,  as  he  understood.  It  is  claimed  that  these 
statements  were  false,  for  he  owed  his  son  more  than  that 
amount  and  it  is  claimed  that  there  was  collusion  between 
David  W.  and  his  son  Charles  to  defraud  the  creditors  of 
David  W.  It  is  insisted  that  it  was  fraudulent  on  the  part 
of  Charles  to  hold  his  note  from  May  until  July,  while  his 
father  was  carrying  on  this  store,  and  he  a  clerk  therein, 
without  taking  judgment  on  it,  as  he  must  have  known  that 
his  father  was  in  failing  circumstances. 

We  do  not  think  that  the  evidence  disclosed  by  the  record 
sustains  the  charge,  nor  do  we  think  that  the  delay  of 
Charles  in  taking  judgment  on  the  note,  under  the  circum- 
stances, was  sufficient  proof  of  fraudulent  intent  on  his  part. 
Indulgence  by  a  creditor  to  his  debtor  should  not,  as  a  gen- 
eral rule,  be  construed  into  an  act  of  fraud  on  the  part  of  a 
creditor.  Leniency  of  this  kind  should  be  approved  rather 
than  condemned,  and  especially  of  a  son  toward  his  father. 

The  second  point  that  appellants  make  is  that  the  judg- 
ment of  appellee,  Charles  Hopkinson,  mentioned  above,  was 
void  for  want  of  sufficient  consideration.    The  facts  in  the 
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case  in  regard  to  the  consideration  of  the  note  from  David 
W.  to  him  are  that  it  was  given  to  take  up  a  note  of  $2,200 
given  by  David  W.  to  his  wife  in  her  lifetime,  and  mother 
of  Charles  S.;  that  a  short  time  before  her  death  she  gave 
this  note  to  her  son,  excluding  everybody  from  the  room 
except  him;  that  she  was  at  the  time  sick  and  soon  after- 
ward died,  and  that  the  note  given  by  his  father  was  in 
part  in  consideration  of  this  note,  which  was  taken  up  by 
the  father.  Another  part  of  the  consideration  was  some 
small  notes  and  interest  amounting  to  $297.80,  and  wages 
claimed  by  Charles  agreed  to  be  paid  to  him  by  his  father 
for  his  services  as  clerk  in  the  store  at  $10  a  week  for  105 
or  95  weeks,  being  $928.90. 

It  is  insisted  by  counsel  for  appellants  that  the  gift  of  the 
note  by  Charles'  mother  to  him  was  a  gift  mortis  causa,  and 
as  there  was  no  witness  to  the  gift,  it  can  not  be  sustained 
in  law.  There  is  no  evidence  that  the  note  was  given  mortis 
causa,  though  it  might  have  been  given  while  appellee's 
mother  was  sick,  but  there  is  no  evidence  that  she  was  in 
the  apprehension  of  immediate  death.  The  possession  of 
the  note  with  his  mother's  indorsement  on  it,  was  sufficient 
to  support  a  common  gift,  and  to  corroborate  appellee's  tes- 
timony concerning  it. 

It  appears  that  the  son  gave  no  notice  to  his  father  that 
this  note  had  been  given  to  him  for  some  time  after  his 
mother's  death  and  until  after  he  became  of  age.  The  evi- 
dence is  clear  that  the  consideration  of  the  note  from  David 
W.  Hopkinson  to  his  wife  was  for  money  received  by  him 
from  her,  inherited  by  her  from  her  father's  estate.  It  is 
insisted,  however,  that  as  to  a  part  of  the  consideration  of 
the  note  from  the  father  to  the  son,  to  wit,  $928.80,  being 
for  wages  due  from  the  father  to  the  son  while  the  latter 
was  a  minor,  was  without  consideration  and  void,  for  the 
reason  that  the  father  was  entitled  to  the  wages  of  the  son 
and  the  agreement  to  pay  wages  was  without  consideration. 
We  think  the  evidence  sufficiently  shows  that  the  father  had 
emancipated  his  son  and  given  him  his  time  before  these 
services  were  performed,  and  that  he  agreed  to  pay  him  for 
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them.  In  such  case  it  is  a  rule  of  law  that  where  a  minor's 
time  is  given  to  him  and  he  works  for  his  father  he  may  ro 
cover  for  his  wages.  Tittman  v.  Tittman,  64  Perm.  480; 
Hall  v.  Hall,  N.  H.  290 ;  Hubanks  v.  Peaks,  2  Bailey,  497 ;  N 
Dierker  v.  Hess,  54  Mo.  246.  We  think,  however,  the  evi- 
dence shows  sufficiently,  at  least,  that  the  son  was  in  good 
faith  in  taking  the  note  in  question  in  consideration  in  part 
for  wages  due  from  his  father,  and  whether  it  should  turn 
out  in  law  that  he  had  no  right  to  take  it,  yet,  under  the  cir- 
cumstances, the  acceptance  of  the  note  in  part  consideration 
of  the  proposed  wages,  would  not  be  fraudulent,  as  there 
was  no  intention  to  defraud;  therefore  Charles  S.  Hopkin- 
son,  in  equity,  would  not  forfeit  his  entire  judgment;  he 
should  receive  what  can  be  supported.  The  amount  he  ro- 
fceived  by  the  decree  from  the  sheriff  on  his  judgment  would 
fall  short  of  the  actual  amount  due  him  on  the  judgment, 
greatly  more  than  the  amount  of  the  wages  contained  in 
the  note.  Barrett  v.  Furges,  51  111.  352 ;  Davis  v.  Ransom, 
18  111.  402;  Phelps  v.  Curtis,  80  I1L  109.  It  is  only  in  those 
cases  that  equity  will  declare  the  entire  note  void  where 
the  note  is  given  in  part  for  a  fictitious  consideration,  with 
fraudulent  intent  as  against  creditors.  After  a  full  consid- 
eration of  all  the  facts  in  the  case  we  are  satisfied  that  the 
decree  of  the  Circuit  Court  is  right.  The  decree  of  the 
court  below  is  therefore  affirmed. 
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Terre  Haute  &  Ind.  E.  R.  Co.  v.  Peoria  &  P.  U.  Ry.  Co.  81^-8 

1.  Railroad  Companies—  When  Not  Amenable  to  the  Union  Depot 
Act. — A  railroad  company,  incorporated  under  the  general  law  to  build, 
own  and  operate  a  line  of  railroad,  having  tracks  and  terminal  facilities, 
including  freight  and  passenger  depots  as  a  part  of  its  railroad  system, 
and  doing  business  of  a  general  character  by  running  daily  trains,  is 
not  amenable  to  the  statute  governing  union  depots,  because  its  depot  is 
used  by  other  railroad  companies  to  which  it  leases  terminal  facilities, 
etc, 

2.  Sake — Can  Not  be  Compelled  to  Make  Contracts.— An  inOpend- 
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ent  railroad  corporation  can  not  be  compelled  by  the  courts  to  make 
contracts  with  other  railroad  corporations. 

8.  Same — Contract  for  the  Use  of  Tracks — Provisions  Against  As- 
signing the  Right — Under  a  contract  for  the  use  of  terminal  facilities, 
tracks,  etc.,  by  one  railroad  company  with  another,  containing  a  pro- 
vision that  the  contractee  shall  not,  by  any  contract  with  any  other  rail- 
road corporation  or  the  owner  or  owners  of  any  railroad,  give  to  such 
corporation  or  owner  the  right  for  its  trains  to  pass  over  or  use  the  rail- 
road of  the  contractor  without  its  consent,  etc. ,  the  right  to  use  such 
tracks,  etc.,  does  not  pass  to  the  successors  or  assigns  of  the  contract 
without  the  consent  of  •  the  contractor  under  the  provisions  of  the 
contract. 

Bill  for  an  Injnnction. — Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.     Affirmed.    Opinion  filed  December  10, 

1895. 

Statement  of  the  Case. 

The  following  statement  of  the  case  is  adopted  by  us  from 
the  statement  of  the  case  by  appellee's  counsel,  being  in  our 
opinion  a  fair  and  concise  statement. 

The  decree  here  appealed  from  was  entered  on  the  hear- 
ing of  a  motion  to  dissolve  the  interlocutory  injunction 
ordered  issued  by  the  master  in  chancery  on  the  ex  parte 
application  of  the  complainant.  This  motion  was  heard  on 
bill,  answer  and  affidavits.  After  the  court  had  announced 
its  conclusion  that  the  injunction  should  be  dissolved,  a  stip- 
ulation was  filed  that  the  decree  to  be  made  might  go  to  the 
same  extent  as  though  entered  on  a  final  hearing  of  the 
case*  t 

The  principal  matters  mentioned  in  the  record  are  these: 
"  The  Illinois  Midland  Railway  Company  formerly  owned  a 
line  of  railroad  extending  from  Farmdale,  a  point  on  the  T. 
P.  &  W.  Railway  four  miles  east  of  Peoria,  to  a  point  in  the 
eastern  part  of  this  State,  west  of  Terre  Haute.  The  property 
of  that  company  was  in  the  hands  of  receivers  from  1881 
until  some  time  in  1887.  During  part  of  that  period  Louis 
Genis  was  the  receiver.  On  May  10,  1881,  he,  as  such  re- 
ceiver, made  a  contract  with  the  Peoria  &  Pekin  Union 
Railway  Company,  the  appellee,  for  the  use  of  the  tracks 
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and  terminal  facilities  of  that  company  in  and  near  the  city 
of  Peoria.  The  contract  was  to  extend  4  For  and  during 
the  full  term  and  period  of  the  receivership  of  the  said 
Genis,  or  his  successors  as  such  receiver,  with  the  right  or. 
privilege  to  the  said  Illinois  Midland  Railway  Company  or 
any  purchaser  or  owner  of  the  property  of  said  company,  at 
the  termination  of  said  receivership  to  extend  his  contract 
and  lease  to  and  for  the  full  period  of  fifty  years  from  Feb- 
ruary 1,  1881.'  The  tracks  and  property  covered  by  this 
contract,  and  the  manner  in  which  the  same  were  to  be  en- 
joyed by  Genis,  the  receiver,  are  particularly  specified  in 
the  contract,  from  which  it  will  appear  that  he  obtained 
the  right  to  run  his  trains  into  the  city  of  Peoria  upon  the 
tracks  of  appellee,  but  that  all  handling  of  cars  in  the  city, 
switching  to  the  various  industries,  making  up  and  distrib- 
uting trains,  and  other  work  pertaining  to  such  business, 
was  to  be  done  by  appellee. 

The  contract  provides,  among  other  things,  that  the 
"  Party  of  the  second  part  and  his  successors  and  assigns,  as 
aforesaid,  shall  not  assign,  transfer  or  underlet  the  right  and 
privileges  hereby  granted,  or  any  of  them,  without  the  con- 
sent of  the  said  party  of  the  first  part  expressed  by  a  resolu- 
tion of  its  board  of  directors,  approved  by  all  the  members  of 
said  board;  nor  shall  it,  he  or  they,  have  the  right  by  any 
contract  with  any  other  railroad  corporation,  or  the  owner 
or  owners  of  any  railroad,  to  give  to  such  corporation  or 
owner  the  right  for  its  trains  to  pass  over  or  use  the  rail- 
road of  the  party  of  the  first  part ;  provided  that  any  pur- 
chaser of  the  property  in  charge  of  the  said  receiver,  as 
party  of  the  second  part,  under  any  sale  thereof  made  by 
virtue  of  any  mortgage  or  deed  of  trust,  or  at  any  judicial 
sale  thereof,  may,  at  his  option,  by  such  sale  acquire  the 
rights  of  the  party  of  the  second  part  under  this  agreement, 
and  be  subject  to  and  bound  by  all  the  covenants  and  pro- 
visions hereof.' 

The  contract  provides  for  different  charges  to  be  paid  by 
said  Genis  or  his  successors,  including  a  fixed  charge  of 
$13,000  per  annum,  to  be  paid  in  equal  monthly  install- 
ments. 
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The  receivers  did  not  keep  up  the  payment  of  these  charges 
and  in  consequence  thereof  were  excluded  from  the  use  of 
appellee's  tracks  for  part  of  the  period  of  the  receivership. 

The  Terre  Haute  &  Peoria  Railroad  Company  purchased 
the  property  operated  by  Genis  and  others  as  receivers,  and 
commenced  the  operation  thereof  on  or  about  the  month  of 
February,  1887.  The  proof  shows  that  the  last  named  com- 
pany neyer  elected  to  adopt  the  Genis  contract,  but  was 
permitted  to  run  its  trains  into  the  city  of  Peoria  over  ap- 
pellee's tracks,  and  to  pay  rentals  and  charges  at  the  same 
rate  previously  paid  by  Genis. 

The  correspondence  mentioned  in  this  affidavit  shows  that 
the  Terre  Haute  &  Peoria  Railroad  Company  was  requested 
to  decide  whether  it  would  adopt  the  old  contract,  and  that 
in  reply  to  that  request,  D.  H.  Conklin,  the  vice-president 
of  the  Terre  Haute  <fe  Peoria  Railroad  Company,  wrote  that 
his  previous  communication  on  the  subject  4  was  intended 
as  notice  of  desire  to  seek  modification  of  the  Illinois  Mid- 
land contract  with  your  company  and  which  runs  to  its 
successors,  the  Terre  Haute  &  Peoria  R.  RM'  and  that  it 
was  possible  that  he  might  get  over  to  see  the  superintend- 
ent of  the  P.  &  P.  U.  the  following  week.  Mr.  Pinkney 
was  connected  with  the  treasurer's  office  of  appellant  during 
the  entire  period.  He  looked  after  the  bills  against  and 
collections  from  the  various  companies  dealing  with  appel- 
lee, and,  with  the  knowledge  acquired  from  his  position, 
makes  the  statement  that  bis  understanding  was  that  the 
Terre  Haute  &  Peoria  Railroad  Company  was  using  the 
tracks  and  terminals  of  appellee  under  a  temporary  arrange- 
ment from  month  to  month,  and  not  under  the  Genis  con- 
tract." 

Mr.  Conklin,  in  the  correspondence  above  referred  to,  in- 
tended to  leave  the  matter  where  his  company  would  not  be 
bound  for  any  definite  period,  and,  if  it  was  now  seeking  to 
withdraw  from  the  use  of  appellee's  tracks  it  would  be 
authorized  to  claim  that,  under  the  correspondence  above 
mentioned,  there  was  no  election  to  adopt  the  Genis  con- 
tract, but  rather  a  notice  of  a  contrary  intention. 
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.  After  the  correspondence  mentioned,  the  Terre  Haute  & 
Peoria  R.  R.  Co.  was  permitted  to  use  the  tracks  and  ter- 
minal facilities  of  appellee  until  October  1, 1892,  paying  a 
monthly  fixed  charge  equal  to  $13,000  per  year,  and  the 
other  rates  and  charges  provided  for  in  the  contract  between 
appellee  and  all  other  tenant  lines  that  were  applicable  to 
that  company.  About  the  date  last  mentioned  appellant 
took  possession  of  the  railroad  and  property  of  the  Terre 
Haute  &  Peoria  Railroad  Company,  under  a  lease  and  agree- 
ment in  evidence.  Prior  to  that  time  the  Terre  Haute  & 
Peoria  Railroad  Company  had  been  notified  that  it  would  not 
be  permitted  to  continue  the  use  of  defendant's  tracks  after 
October  1,  1892,  unless  it  paid  the  fixed  rental  charge  of 
$22,500  per  year,  being  the  same  charge  paid  by  the  other 
railroad  companies  using  appellee's  tracks.  Appellant  was 
also  notified,  before  it  commenced  the  use  of  appellee's 
tracks,  that  it  would  be  required  to  pay  the  fixed  annual 
charge  of  $22,500  per  year,  imposed  upon  and  paid  by  ap- 
pellee's other  tenant  lines.  For  the  month  of  October,  1892, 
appellee  sent  to  appellant  a  bill  for  the  fixed  rental  for  said 
month,  making  the  amount  thereof  $1,875,  that  being  the 
one-twelfth  of  the  fixed  rental  of  $22,500.  This  bill  was 
paid  in  full  by  appellant.  A  similar  bill  was  made  for  No- 
vember, but  .the  voucher  sent  in  payment  of  it  by  appellant 
had  a  reduction,  so  that  the  payments  for  the  two  months 
of  October  and  November  would  be  on  the  basis  of  $13,000 
per  year.  This  appellee  refused  to  accept,  until  it  was  finally 
arranged  between  the  two  companies  that  payment  should 
be  accepted  temporarily  on  the  basis  of  $13,000  per  year, 
until  appellant  had  opportunity  to  investigate  its  rights  in 
the  premises. 

There  was  correspondence  afterward,  in  which  appellee 
insisted  that  appellant  should  not  longer  delay  making  a 
permanent  arrangement,  and  in  which  appellant  requested 
further  time.  The  situation  so  continued  until  the  notice 
was  served,  March  19,  1894. 

The  result  of  the  notice  was,  that  on  April  20,  1894,  ap- 
pellant appeared  before  the  master  in  chancery  of  Peoria 
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county  and  obtained  a  temporary  injunction,  restraining  the 
appellant  in  accordance  with  the  prayer  of  the  bill.  The 
bill  of  complaint  thus  presented,  and  on  which  the  injunc- 
tion was  issued,  avers  the  Genis  contract  as  having  been  en- 
tered into  between  Genis  and  appellee  company,  but  does  not 
aver  that  such  contract  was  ever  adopted  by  the  Terre  Haute 
&  Peoria  Railroad  Company,  and  does  not  in  any  manner 
aver  or  claim,  that  appellant  is  entitled  to  the  use  of  ap- 
pellee's property  by  virtue  of  that  contract.  An  exami- 
nation of  this  bill  of  complaint  will  show  that  the  contract 
was  set  forth,  and  the  payments  of  the  Terre  Haute  &  Pe- 
oria Railroad  Company  was  referred  to,  merely  as  evidencing 
appellant's  claim  that  $13,000  per  year  as  a  fixed  oharge  is 
reasonable  and  sufficient.  There  is  no  averment  in  the  bill 
in  any  way  intimating  that  appellant  claims  the  Genis  con- 
tract to  be  in  force,  or  that  it  is  bound  thereby,  for  the  period 
thereof.  The  grounds  for  relief,  presented  by  the  bill,  are 
that  appellee,  while  organized  as  an  ordinary  railroad  com- 
pany, is,  in  truth,  merely  a  union  depot  company,  and  hence 
appellant  is  entitled  to  the  use  of  the  former's  tracks,  pro- 
vided a  reasonable  compensation  is  paid.  It  is  averred  re- 
peatedly, that  $13,000  per  year  is  a  reasonable  charge,  and 
that  appellant  is  willing  to  pay  whatever  may  be  found  fair 
and  just,  and  the  prayer  is  that  appellee  be  restrained  from  ex- 
cluding or  attempting  to  exclude,  complainant  from  the  use, 
in  common  with  others,  of  the  union  passenger  and  freight 
depots,  and  the  necessary  and  proper  approach  thereto,  "  so 
long  as  the  complainant  pays  and  will  secure  the  payment  of 
a  reasonable  and  just  compensation  for  such  use,  right  and 
privilege,  as  may  be  charged  to  and  collected  of  other  per- 
sons and  corporations  using  and  enjoying  like  rights  and 
services  in  the  said  city  of  Peoria." 

T.  J.  Golden,  attorney  for  appellant,  contended  that  cov- 
enants against  assignment  or  underletting  are  not  favor- 
ably regarded  by  the  courts  and  are  construed  liberally  in 
favor  of  the  lessees,  and  so  as  to  prevent  the  restriction 
from  extending  beyond  the  express  stipulations.    Wood's 
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Landlord  and  Tenant,  Sec.  324;  Taylor's  Landlord  and  Ten- 
ant, Sees.  402  and  403;  Boyd  v.  Fraternity,  etc.,  16  App. 
574;  Bochover  v.  Post,  25  N.  J.  L.  285;  Jackson  v.  Silver- 
nail,  15  Johns.  279;  Cooney  v.  Hays,  40  Vt.  478. 

A  breach  of  this  covenant  can  only  be  taken  advantage 
of  by  the  lessee,  and  is  easily  waived  by  him.  Crouch  v. 
Wabash,  etc.,  R.  R.  Co.,  22  Mo.  App.  315;  Murray  v.  Harway, 
56  N.  Y.  337;  Webster  v.  Nichols,  104  111.  160;  Dougherty  v. 
Mathews,  35  Mo.  520. 

And  where  there  is  such  a  restriction  against  assignment, 
a  license  by  the  landlord  to  the  tenant  once  given  is  a  com- 
plete waiver  of  the  restriction  as  to  subsequent  assignments. 
Murray  v.  Harway,  56  N.  Y.  337. 

A  railroad  company  may  be  compelled  by  mandatory  in- 
junction to  perform  its  obligations  to  the  public.  Vincent 
v.  C.  &  A.  R.  R.  Co.,  49  111.  33. 

Where  a  railway  company  had  made  arrangements  with 
one  W  to  carry  passengers  from  its  station  to  the  town  of 
K,  and  admitted  his  omnibus  within  its  station  grounds  for 
that  purpose,  it  was  held  that  it  could  be  compelled  to  admit 
M's  omnibus  also,  who  was  engaged  in  carrying  passengers 
to  the  town,  no  special  circumstances  being  shown  why  the 
latter  should  be  excluded.  Marriott  v.  L.  &  S.  W.  R.  Co., 
1  Nev.  &  Mac.  47;  Kalamazoo,  etc.,  v.  Hack  &  Bus  Co.,  84 
Mich.  194;  Cravens  v.  Rodgers,  101  Mo.  247. 

A  trespass  irreparable  in  its  character  and  of  a  continu- 
ing nature,  may  be  restrained  by  a  mandatory  injunction, 
thus  restoring  things  to  their  original  condition.  High  on 
Injunctions,  Sec.  478. 

When  necessary  to  protect  the  rights  of  the  parties,  or 
some  of  them,  a  mandatory  injunction  may  be  granted  as 
interlocutory.  Joyce  on  Injunctions,  433;  Kerr  on  In- 
junctions, 232;  Drewry  on  Injunctions,  260. 

The  primary  object  in  the  creation  of  railways  is  the 
interest  of  the  public.  P.  &  R.  I.  Ry.  Co.  v.  Coal  Valley 
Co.,  68  111.  489. 

Page,  Wead  &  Puterbaugh,  of  counseL 
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Stevens,  Hoeton  &  Abbott,  attorneys  for  appellee,  con- 
tended that  the  appellant  does  not,  in  its  bill  of  complaint, 
aver  that  the  Terre  Haute  &  Peoria  Kailroad  Company 
adopted  the  Genis  contract,  or  that  such  contract  has  been 
assigned  to  appellant.  No  right  is  claimed  in  the  bill,  under 
that  contract.  The  ground  for  relief  presented  by  the  bill 
is  that  the  defendant,  though  organized  as  a  railroad  com- 
pany, is  a  union  depot  company,  and  hence,  it  is  charged, 
should  receive  appellant's  trains,  and  do  other  work  required 
by  it,  so  long  as  appellant  will  pay  a  reasonable  compensa- 
tion. The  rule  is  that  a  complainant  in  chancery  can  not 
state  his  case  one  way  in  his  bill,  and  recover  on  some  dif- 
ferent theory.  He  must  recover,  if  at  all,  on  the  ground 
stated  in  the  bill.  Purdy  v.  Hall,  134  111.  298;  Flinn  v. 
Owen,  58  111.  Ill;  Carmichael  v.  Eeed,  45  111.  108;  Fountain 
v.  Fountain,  23  111.  App.  529;  Tracy  v.  Rogers,  69  111.  6G2. 

If  the  Genis  contract  was  the  ground  of  relief  set  up  in 
the  bill,  still  there  could  be  no  recovery,  because  the  only 
evidence  in  the  case  in  reference  to  the  adoption  of  that 
contract  by  the  Terre  Haute  &  Peoria  R.  R.  Co.  is  to  the 
effect  that  it  was  not  adopted,  and  because  that  contract 
provides  that  the  "  said  party  of  the  second  part  and  his  suc- 
cessors and  assigns,  as  aforesaid,  shall  not  assign,  transfer 
or  underlet  the  rights  and  privileges  hereby  granted,  or  any 
of  them,  without  the  consent  of  the  said  party  of  the  first 
part  expressed  by  resolution  of  its  board  of  directors,  ap- 
proved by  all  the  members  of  said  board;  nor  shall  it,  he  or 
they  have  the  right,  by  any  contract  with  any  other  railroad 
corporation,  or  the  owner  or  owners  of  any  railroad,  to  give 
to  such  corporation  or  owner,  the  right  for  its  trains  to  pass 
over  or  use  the  railroad  of  the  party  of  the  first  part."  This 
clause,  construed  with  the  first  paragraph  of  the  contract, 
shows  that  this  restriction  binds  the  Terre  Haute  &  Peoria 
R.  R.  Co.,  it  being  the  purchaser  of  the  property,  and  hence 
included  in  the  words, "  the  party  of  the  second  part  and  his 
successors  and  assigns  as  aforesaid."  The  last  named  com- 
pany was,  therefore,  expressly  prohibited  from  assigning 
the  contract  or  granting  to  appellant  any  of  the  rights  or 
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privileges  covered  by  it.  An  agreement  of  this  character 
is  not  a  lease,  but  is  the  grant  of  a  mere  license  or  easement, 
and  is  not  assignable,  Holliday  v.  Chicago  Arc  L.  &  P.  Co., 
55  III.  App.  463;  Kew  v.  Trainer.  150  111.  150;  Kew  v.  Trainer 
50  HI.  App.  629;  Wiggins  Ferry  Co.  v.  O.  &  M.  Ry.,  94  111.  83. 

-Appellant  is  not  entitled  to  relief  under  the  union  depot 
act,  because  appellee  is  not  incorporated  under  that  act.  It 
owns  two  lines  of  railroad  extending  to  Pekin,  has  tracks 
leading  to  coal  mines  between  Peoria  and  Pekin,  has  con- 
nections with  industries  stretching  for  several  miles  along 
the  river,  runs  regular  passenger  and  freight  trains  between 
Pekin  and  Peoria,  and,  in  short,  does  a  general  railroad 
business.  The  union  depot  act  provides  for  an  entirely 
different  kind  of  company,  organized  in  a  different  manner, 
and  for  very  limited  purposes.  Hurd's  Statutes,  Chap.  114, 
Sees.  1-3,  56-61. 

Courts  everywhere  recognize  the  right  and  necessity  of  a 
railroad  company  to  control  its  own  property,  which  it  can 
not  do  if  other  companies  can  use  its  tracks  and  terminal 
facilities  as  they  see  fit.  Appellant  can  have  no  relief  on 
this  proposition,  which  is,  indeed,  its  main  and  only  con- 
tention, because  appellee  does  not  permit  other  companies 
to  run  their  trains  on  its  tracks  and  to  use  its  terminal  facil- 
ities except  such  companies  enter  into  contracts  satisfactory 
to  appellee,  and  because  appellee  has  the  right  to  control 
and  manage  its  own  business.  St.  L.,  I.  M.  &  S.  Ry.  v.  So. 
Ex.  Co.,  117  U.  S.  1;  A.,  T.  &  S.  F.  R.  R.  v.  D.  &  N.  O.  R. 
R.,  110  XL  S.  667;  Ky.  &  I.  Bridge  Co.  v.  L.  &  N.  R.  R.,  37 
Fed.  567;  I.  C.  R.  R.  v.  C,  B.  &  N.  R.  R.,  122  111.  473;  Ore- 
gon Short  Line,  etc.,  v.  Northern  Pacific,  51  Fed.  465;  Port 
J.,  N.  &  N.  Y.  R.  R.  v.  N.  Y.,  L.  E.  &  W.  Ry.,  132  N.  Y.  439; 
Little  Rock  &  M.  R.  Co.  v.  St.  L.,  I.  M.  &  S.  Ry.,  59  Fed.  400; 
Shelby  R.  R.  v.  L.  C.  &  L.  R.,  82  Ky.  541;  Oregon  Short 
Line  v.  Northern  Pacific,  61  Fed.  158;  Penn.  R.  R.  v.  B.  & 
O.  R.  R.,  60  Md.  263. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Coukt. 

We  have  examined  the  record  in  this  cause  carefullv  and 

given  full  attention  to  the  printed  and  oral  argument  for  the 
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appellant  as  well  as  the  printed  argument  of  the  appellee 
and  have  carefully  noted  the  points  made  by  the  counsel  cm 
either  side. 

The  appellant  insists  that  the  court  erred  in  its  decisio 
in  not  solving  in  its  favor  certain  questions  of  law  which  it 
submitted,  as  follows,  to-wit :  First,  it  is  claimed  appellant  is 
entitled  to  the  benefit  and  subject  to  the  burden  of  the  Genis 
contract  mentioned  in  the  statement  of  this  case,  and  that 
appellee  was  proceeding  in  violation  of  said  contract,  when 
restrained  by  the  writ  of  injunction  issued  by  the  master  in 
chancery.  Second,  the  appellee  in  its  relation  to  the  appel- 
lant was  a  de  facto  union  depot  corporation,  and  amenable 
to  the  union  depot  act  against  discriminations.  Third,  the 
appellee,  if  not  subject  generally  to  the  union  depot  act,  is 
by  reason  of  its-actions  and  doing  in  the  premises,  within  the 
spirit  and  policy  of  this  State  against  extortion  and  discrim- 
inations. We  think  the  appellant  has  failed  to  make  out  its 
point  as  claiming  any  right  under  the  Genis  contract  made 
by  the  receiver  of  the  Midland  Railway  Company,  while  he 
was  receiver,  because  under  such  contract  the  receiver,  nor 
his  successors  or  assigns,  had  any  right  to  transfer  or  under- 
let the  rights  and  privileges  granted  to  him  or  any  of  thera 
without  the  consent  of  appellee  by  resolution  of  its  board  of 
directors  approved  by  all  the  members  of  the  board.  Again, 
there  is  no  allegation  in  the  bill  nor  is  there  any  proof  that 
the  Terre  Haute  &  Peoria  Railroad  Company,  the  appellant, 
ever  adopted  the  provisions  of  the  contract,  but  by  a  tem- 
porary arrangement  it  was  making  use  of  the  road  and  ter- 
minal facilities  without  reference  to  and  outside  of  the  con- 
tract; therefore  we  think  that  the  Genis  contract  was  not 
and  could  not  be  enforced  without  the  sanction  of  the  appel- 
lee in  the  manner  provided  in  the  Genis  contract. 

As  to  the  second  point  of  the  appellant's  argument,  that 
the  appellee,  in  its  relation  to  the  appellant,  is  a  de  facto 
union  depot  corporation,  we  think  it  can  not  be  so  regarded. 
The  appellee  was  incorporated  as  a  general  railroad  com- 
pany to  build,  own  and  operate  a  line  of  railroads  from 
Peoria,  in  Peoria  county,  to  Pekin,  in  Tazewell  county,  Illi- 
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nois,  and  was  not  incorporated  under  the  union  depot  act 
made  expressly  for  the  companies  for  a  limited  purpose,  to 
wit,  of  constructing  and  establishing  a  union  station  for 
passenger  or  freight  depots,  or  for  both,  in  any  city,  town 
or  place  in  this  State,  with  the  necessary  offices  and  rooms 
convenient  for  the  same.  Hurd's  Statutes,  chapter  114,  sec- 
tion 56. 

It  appears  that  the  appellee  company  was  much  more  than 
a  union  depot  company,  and  had  a  large  number  of  tracks  and 
terminal  facilities,  including  freight  and  passenger  depots  in 
the  city  of  Peoria,  which  was  a  part  of  its  railroad  system. 
It  did  business  of  a  general  character  by  running  daily  trains 
each  way  from  Pekin  to  Peoria.  Its  main  track  is  eighteen 
miles  long;  it  owns  switch  yards  in  Pekin  and  another  in 
Tazewell  county  between  Wesley  City  and  the  Illinois  river, 
and  its  tracks  reach  various  industries  in  the  citv  of  Peoria, 
extending  along  the  river  bank  for  the  distance  of  three  or 
four  miles,  and  its  principal  business  is  not  that  of  a  mere 
union  depot. 

We  are  of  the  opinion,  therefore,  that  the  appellee  is  not 
amenable  to  the  statute  governing  union  depots.  The 
appellee  was  not  operating  under  the  union  depot  act. 
Second  point  made  by  the  appellant  is  not,  therefore,  well 
taken. 

Nor  is  it,  as  contended  for  by  appellant  in  its  third  point, 
by  reason  of  its  actions  and  doings,  within  the  spirit  and 
policy  of  the  statute  of  this  State  against  extortion  and  dis- 
criminations. We  regard  the  appellee  as  being  an  inde- 
pendent corporation,  not  compellable  by  the  court  to  make 
contracts  with  other  railroad  companies  except  under  such 
terms  as  may  be  agreed  upon.  It  is  as  independent  in  that 
particular  as  any  other  railroad  corporation  could  be,  and  the 
Circuit  Court  had  no  jurisdiction  or  power  to  compel  the 
appellee  to  make  a  contract  with  the  appellant  with  regard 
to  the  use  of  its  terminal  facilities. 

The  decree  of  the  court  below  is  therefore  affirmed. 
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People  of  the  State  of  Illinois  ex  rel.  y.  The  Drainage 

Commissioners. 

1.  Drainage — Power  of  the  Commissioners  to  Alter  the  Boundaries 
of  a  District. — Drainage  Commissioners  have  no  power,  after  the  original 
organization  of  a  drainage  district,  to  change  its  boundaries  except  under 
the  provisions  of  section  4?i,  chapter  42,  R.  S.  (8  Starr  &  Curtis,  458). 
authorizing  a  dissolution  of  the  district  in  whole  or  in  part. 

Certiorari. — Appeal  from  the  Circuit  Court  of  Du  Page  County;  the 
Hon.  Clakk  W.  Upton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1895.    Affirmed.    Opinion  filed  December  10, 1895. 

Statement  of  the  Case. 

This  proceeding  is  instituted  by  a  common  law  writ  of 
certiorari,  sued  out  of  the  Circuit  Court  of  Du  Page  County 
by  John  Bollweg,  as  relator,  for  the  purpose  of  having 
annulled  and  set  aside  certain  proceedings  of  the  Drainage 
Commissioners  of  Union  District  No.  1,  of  the  towns  of  Mil- 
ton and  Winfield  in  Du  Page  county,  Illinois,  which  are 
claimed  by  him  to  be  illegal  and  void. 

On  November  8,  1886,  a  petition  for  the  organization  of 
Union  District  No.  1,  of  the  towns  of  Milton  and  Winfield, 
in  the  county  of  Du  Page  and  State  of  Illinois,  setting  forth 
the  boundaries  thereof,  was  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Milton.  After  the  filing  of  the  peti- 
tion, the  town  clerk,  in  compliance  with  the  statute,  gave 
notice  to  each  of  the  commissioners  and  they  met  Novem- 
ber 10,  1886,  and  adjourned  to  November  19,  1886,  at  nine 
a.  m.  for  the  further  completion  of  said  Union  District. 
The  clerk  then  posted  notices  as  required  by  law,  that  a 
meeting  of  the  drainage  commissioners  would  be  held  at  the 
town  clerk's  office  of  the  town  of  Milton,  at  the  hour  of 
nine  o'clock  on  the  19th  day  of  November,  1886  (which 
was  not  less  than  eight  nor  more  than  fifteen  days  from 
the  date  of  said  notice),  for  the  purpose  of  organizing 
said  drainage  district.  He  also  filed  a  copy  of  this  notice 
in  his  office. 

Pursuant  to  this  notice,  the  commissioners  met  November 
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18,  1886,  at  9  o'clock  a.  m.  for  the  further  completion  of  the 
said  Union  District;  and  thereupon  proceeded  to  ascertain 
whether  the  petition  contained  the  signatures  of  the  requi- 
site number  of  land  owners.  The  necessary  affidavit,  to  be 
signed  by  two  credible  signers  of  the  petition,  was  duly 
signed  and  sworn  to  by  Jesse  C.  Wheaton,  Sr.,  and  H.  H. 
Hadlev,  and  filed  with  the  commissioners. 

At  this  meeting,  the  record  shows  that  the  commission- 
ers, after  reciting  the  beginning  and  terminus  of  said  drain, 
viz.,  the  beginning  to  be  "  at  or  near  the  Wheaton  road," 
and  the  terminus  "  to  empty  into  the  Du  Page  river,"  after 
reciting  the  land  over  which  it  should  pass,  and  after  a  full 
hearing  upon  the  petition,  found  in  favor  of  said  petition, 
and  thereupon  made  a  written  statement  of  their  finding, 
which  was  entered  of  record. 

The  finding  of  the  commissioners  is  in  accordance  with 
the  statute.  After  the  finding  of  the  commissioners  in  favor 
of  the  petitioners,  the  commissioners  adjourned  to  Novem- 
ber 27,  1886  (which  was  not  less  than  eight,  nor  more  than 
fifteen  days),  to  meet  on  the  ground  of  the  proposed  ditch. 

On  November  27,  1886,  the  commissioners  went  upon  the 
lands  of  the  proposed  district  and  examined  the  same,  and 
then  and  there  duly  adjourned  to  meet  at  the  town  clerk's 
office  on  December  10,  1 886. 

On  December  10, 1886,  the  map,  showing  the  district,  was 
approved,  and  the  district  was  duly  organized  and  work  was 
commenced.  A  portion  of  the  right  of  way  was  obtained. 
(John  Boliweg,  the  petitioner  in  this  suit,  having  signed  a 
release  on  December  15, 1886,  and  another  release  on  Novem- 
ber 9,  1893.) 

A  special  assessment  was  made  and  collected,  and  every- 
thing ran  jalong  smoothly  until  March  25,  1887,  when  the 
drainage  commissioners  considered  the  question  of  changing 
the  boundaries  of  said  ditch,  and  commissioner  Stacey  offered 
a  resolution  to  that  effect,  that  the  lower  end,  or  terminus, 
shall  be  on  the  west  line  of  the  land  of  John  Weisbrook 
*    *    *    which  resolution  was  adopted. 

At  a  subsequent  meeting,  held  April  2,  1887,  the  proposi- 
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tion  of  each  party  entering  into  an  agreement  to  build  his 
own  ditch  was  discussed,  and  leave  was  given  the  land  own- 
ers to  petition  the  commissioners  to  abandon  the  ditch. 

A  committee  was  appointed  to  carry  out  this  proposition; 
and  awaiting  the  action  of  this  committee,  the  commis- 
sioners adjourned  to  meet  at  the  call  of  the  chairman. 

As  the  record. shows,  this  was  all  the  action  ever  taken  in 
reference  to  changing  the  boundaries  or  terminus  of  said 
ditch.  It  does  not  appear  by  the  record  that  this  committee 
ever  reported  nor  that  any  further  action  in  reference  to 
this  proposition  was  ever  taken.  The  commissioners  con- 
tinued their  control  over  said  drainage  district,  making 
orders  as  late  as  August  20,  1800.  In  October,  1893,  the 
old  commissioners  having  gone  out  of  office,  and  new  com- 
missioners having  been  elected,  it  was  decided  by  them  to 
complete  the  ditch  of  this  drainage  district,  in  accordance 
with  the  prayer  of  the  original  petition,  and  the  order  of 
December  10,  1886,  organizing  the  drainage  district,  a  part 
of  the  work  having  already  been  done.  The  attempted 
action  of  the  old  commissioners  in  reference  to  changing  the 
boundaries  of  said  ditch,  was  rescinded  October  28, 1893, 
and  an  engineer  was  employed,  a  re-survey  was  made  over 
the  old  route,  the  map  completed  and  the  ditch  ordered 
constructed  and  completed,  in  accordance  with  the  prayer 
of  the  original  petition.  James  H.  Hill,  John  Bollweg  (the 
petitioner  here)  and  Christian  Fessler  signed  releases  for  the 
right  of  way;  a  special  assessment  was  made,  from  which 
no  appeal  was  ever  taken  by  any  one,  a  large  portion  of  the 
work  had  been  done,  and  contracts  for  most  all  the  work 
had  been  let  (John  Bollweg  agreeing  to  contract  for  the 
work  across  his  own  land)  when  this  petition  for  a  writ 
of  certiorari  was  filed.  Attorneys  for  appellant  raised  vari- 
ous questions  for  consideration  and  decision. 

Charles  Wheaton  and  T.  M.  Manning,  attorneys  for 
appellants. 

E.  H.  Gary,  J.  F.  Snyder  and  Geo.  W.  Brown,  attor- 
neys for  appellees. 
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Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

It  appears  from  an  examination  of  the  recorcUin  the  case 
that  the  appellee,  drainage  district,  was  fully  organized 
according  to  the  law,  including  that  portion  of  territory 
extending  to  the  Du  Page  river,  attempted  by  subsequent 
order  of  the  commissioners  to  be  dropped  from  the  district. 

The  portion  of  the  record  sought  to  be  quashed  by  this 
proceeding  was  an  order  of  the  board  of  drainage  commis- 
sioners entered  of  record  and  passed  at  a  regular  meeting 
of  the  board,  October  28,  1893,  annulling  and  rescinding  a 
former  order  of  the  commissioners  March  25, 1887,  whereby 
the  boundaries  of  the  district  were  attempted  to  be  changed 
from  the  original  organization,  so  that  the  boundary  of  the 
lower  end  of  the  district  would  terminate  on  the  west  line 
of  the  land  of  John  Weisbrook,  and  the  ditch  would  also 
terminate  there. 

The  questions  have  been  ably  presented  by  attorneys  on 
both  sides  and  many  points  raised,  but  in  the  view  we  take 
of  the  matter,  it  will  not  be  necessary  to  notice  all  the  ques- 
tions presented. 

It  appears  to  us  from  an  examination  of  the  record  that 
the  district  was  legally  and  finally  organized  in  December, 
1886,  and  in  that  organization  the  portion  excluded  by  the 
order  referred  to,  of  March  25,  1887,  was  included. 

We  are  of  the  opinion  that  the  commissioners  had  no 
power,  after  the  original  organization,  to  limit  the  district 
or  change  the  boundaries,  except  under  the  provisions  of  the 
Farm  Drainage  Act,  as  provided  in  Sec.  47£,  R.  S.,  Starr  & 
Curtis,  which  authorizes  a  dissolution;  and  the  district  in 
whole  or  in  part  can  not  be  dissolved  otherwise,  and  a  dis- 
trict, possibly,  can  not  be  partially  dissolved  under  that  sec- 
tion, a  question  we  need  not  decide.  There  is  no  provision 
of  the  statute  authorizing  a  change  of  the  district  after  it  is 
fully  organized.  But  if  such  an  order,  changing  the  district, 
is  invalid,  no  reason  is  perceived  why  such  an  order  may 
not  be  revoked  by  the  drainage  commissioners. 
.  The  order  of  restriction  was  void,  and  the  subsequent 
order  annulling  it  could  only  have  the  effect  to  undo  the 
void  act. 
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Such  order  should,  therefore,  stand  of  record  for  the  pur- 
pose of  removing  a  cloud  on  ^he  district  organization. 

The  judgment  of  the  court  below,  quashing  the  torit  of 
certiorari,  is  therefore  affirmed. 


Christian  Hacker,  John  0.  Barrett,  John  J.  Walz,  Will- 
iam 6.  Wilcox  and  Fred  G.  Wilcox  v. 
R.  Mnnroe  &  Son. 

1.  Replevin— Lies  for  Goods  Obtained  by  Fraud.— Where  a  person 
obtains  the  possession  of  goods  by  means  of  false  and  fraudulent  repre- 
sentations concerning  his  means  and  financial  ability,  and  with  the 
fraudulent  intention  of  not  paying  for  them,  an  action  of  replevin  on 
the  part  of  the  vendor  will  be  for  the  recovery  of  the  goods. 

2.  Conveyances—  What  Does  Not  Pass—Property  Not  Attached  to 
Realty. — Where  a  person  receives  a  conveyance  of  land  with  notice  that 
certain  property  thereon,  but  not  attached  to  the  realty  so  as  to  become  a 
fixture,  is  claimed  by  a  third  person,  the  title  of  such  property  does  not 
pass  by  the  conveyance. 

Replevin. — Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1805.  Affirmed.  Opinion  filed  December  10,  1895.  See  56  111. 
App.  532. 

Hill,  Haven  &  Hill,  attorneys  for  appellants;  George  S. 
House,  of  counsel. 

J.  W.  D'Arcy  and  E.  Meers,  attorneys  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court 
This  is  the  same  case  decided  by  this  court  on  a  former 
appeal,  reversing  and  remanding,  reported  in  [56  111.  App, 
Court  Reports,  532. 

The  verdict  and  judgment  was  against  the  appellants  in 
the  court  below,  same  as  in  former  appeal,  and  the  evidence 
is  substantially  the  same,  except  that  the  appellees  very 
much  strengthened  their  case  in  respect  to  the  representa- 


Second  District — May  Term,  1893.        421 

Hacker  v.  R.  Munroe  &  Son. 

tion  that  J.  D.  Lewis,  when  contracting  for  the  steam  boil- 
ers in  question,  made  to  appellees  in  regard  to  the  financial 
abilities  of  the  Lewis  Steel  Sheet  &  Tin  Plate  Company, 
and  also  in  regard  to  the  falsity  of  those  statements. 

The  opinion  of  this  court,  on  the  former  appeal,  contains 
a  full  and  accurate  statement  of  the  case,  as  then  repre- 
sented, and  it  will  not  be  necessary  for  us  to  repeat  it  here. 

The  Steel  Sheet  &  Tin  Plate  Company  was  a  corporation 
organized  under  the  laws  of  the  State  of  Illinois,  and  was 
engaged  in  the  construction  of  a  tin  plate  and  steel  sheet 
plant  on  block  eighteen,  in  Lewistown,  Joliet.  The  company 
began  to  build  a  tin  plate  mill  along  in  May,  1891.  It  was 
partly  completed,  as  stated  in  the  former  opinion,  in  July, 
of  the  same  year.  D.  Trevor  Lewis  was  the  president,  or 
held  some  other  official  position  in  the  company,  and  in 
July,  1891,  went  to  Pittsburg,  to  the  office  of  appellees, 
manufacturers  of  steam  boilers,  and  tanks  and  iron  works, 
for  the  purpose  of  buying  boilers  for  his  concern,  for  the 
mill  to  be  erected  in  Joliet.  He  desired  estimates,  and  said 
he  would  pay  for  the  boilers  "  spot  cash,"  and  had  the  esti- 
mates made  upon  that  basis.  Subsequently,  E.  Munroe,  Jr. 
a  member  of  the  firm,  saw  J.  D.  Lewis,  president  of  the 
company  (this  was  in  August,  1891),  and  had  a  conversation 
with  him  in  Lewis'  office  in  Pittsburg,  and  there  closed  the 
contract  for  the  boilers,  and  was  to  pay  $1,261  cash  down, 
and  to  give  a  note  for  $1,700.  In  October,  1891,  the  boilers 
were  shipped  to  Joliet  to  the  company. 

By  the  agreement,  as  finally  entered  into,  $1,261  was  to  be 
paid  down,  but  nothing  was  paid  on  it  when  the  boilers 
reached  Joliet;  there  was  nobody  there  to  receive  them. 
The  Steel  Sheet  &  Tin  Plate  Company  was  embarrassed  and 
substantially  insolvent;  had  no  money  to  pay  for  the  boilers 
and  nobody  there  to  give  the  notes,  and  the  company  was 
so  utterly  destitute  of  any  means  it  could  not  pay  the 
freight  on  the  boilers  and  boiler  attachments. 

The  foundation  for  the  reception  of  the  boilers  were 
partly  completed,  and  one  T.  M.  Creevey,  who  was  then  in 
possession  of  and  owner  of  block  eighteen,  or  held  the  title 
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to  it,  upon  being  notified  by  the  railroad  company  to  take 
the  boilers,  paid  the  freight  out  of  his  own  pocket,  had  a 
boiler  house  built,  and  placed  the  boilers  on  blocking  made 
of  timbers  supporting  the  same.  The  boilers  were  placed 
on  such  timbers  some  fourteen  inches  higher  than  the  walls 
where  the  legs  of  the  boilers  were  to  rest,  and  it  was  im- 
possible to  generate  steam  from  the  boilers  in  their  condi- 
tion on  block  eighteen. 

The  boilers  were  placed  there  by  Mr.  Creevey,  the  owner 
of  the  lot,  for  the  purpose,  as  he  testified,  of  saving  them 
for  appellees,  who  had  received  no  pay  for  them,  and  that 
thev  were  not  attached  to  the  foundation.  This  suit  of  re- 
plevin  was  brought  by  the  appellees,  December  21,  1892,  to 
recover  the  three  boilers,  smoke  stacks  and  plates.  The 
valves  and  attachments  were  not  found.  There  was  a  count 
for  trover  in  the  declaration  to  recover  the  value  of  those 
attachments,  and  a  recovery  of  $180  under  the  trover 
counts.  The  jury  found  the  issues  in  favor  of  the  plaintiffs 
on.  the  counts  in  replevin,  and  assessed  the  plaintiff's  dam- 
ages at  one  cent. 

When  this  case  was  in  court  before,  we  said, "  considering 
all  the  evidence  as  to  the  situation  of  the  property,  and 
respecting  the  question  of  intention,  we  would  not  be  dis- 
posed to  interfere  with  the  finding  of  the  jury,  that  those 
things,  not  annexed  to  the  real  estate,  had  not  become  a 
part  of  it,  nor  do  we  think  the  filing  of  the  claim  for  a 
lien,  which  was  not  followed  by  any  suit  to  enforce  it, 
changed  the  character  of  the  property." 

The  same  questions  are  urged  here  for  a  reversal  on  the 
same  points.  It  is  insisted  that  the  boilers  were  so  attached 
to  the  realty,  that  they  became  a  part  of  it,  and  could  not 
be  replevied,  and,  also,  that  the  appellees,  by  filing  a  claim 
to  enforce  a  mechanic's  lien,  lost  their  right  to  rescind  the 
contract.  We  do  not  think  it  necessary  to  go  over  this 
ground  a  second  time,  but  hold  that  the  jury  was  justified 
in  finding  in  favor  of  the  appellees  on  those  points,  and 
adhere  to  our  former  opinion  in  that  respect. 

When  the  case  was  here  before,  we  reversed  the  judg- 
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ment  on  the  ground  that  there  was  no  sufficient  proof  in  the 
record  to  establish. that  the  Lewis  Steel  Sheet  &  Tin  Plate 
Company,  by  its  officers,  intended  to  cheat  and  defraud 
appellees  at  the  time  the  property  was  purchased,  and  that 
it  had  no  intention  to  pay  for  the  property  purchased,  at 
the  time.  We  held  that  there  was  no  proof ,  from  which 
such  intention  could  be  fairly  inferred,  and  that  the  state- 
ments made  by  J.  D.  Lewis  were  not  shown  to  have  been 
false;  and  that  even  the  statement  that  the  company  had 
$25,000  in  bank  at  Joliet  was  not  shown  to  have  been  false, 
and  on  those  grounds  the  majority  of  the  court  was  of  the 
opinion  that  the  judgment  should  be  reversed. 

On  the  present  trial,  the  evidence  clearly  showed  that 
the  Lewis  Steel  Sheet  &  Tin  Plate  Company  had  no  money 
in  any  bank  in  Joliet,  to  the  credit  of  the  company,  or  any- 
where else  at  the  time  the  representations  were  made;  that 
the  company  was  hopelessly  insolvent,  and  there  was  also 
evidence  tending  to  show  that  J.  D.  Lewis  told  R.  Monroe, 
at  the  time  of  the  purchase  of  the  goods,  that  the  com- 
pany had  $500,000  of  capital  stock  paid  up,  and  he  said 
they  wanted  these  boilers  to  bring  them  out  to  Joliet 
to  put  them  in  his  tin  plate  mill.  In  order  to  get  the 
boilers  without  paying  the  agreed  cash  price,  Lewis  said 
that  it  was  all  right;  that  they  could  pay  for  the  boilers; 
that  they  had  $25,000  in  bank  at  Joliet,  and  that  it 
would  be  all  right,  and  they  would  pay  for  them,  and 
signed  the  contract  to  pay  part  cash,  and  then  within  an 
hour  or  two,  asked  for  time  and  wanted  to  give  a  four 
months  note  for  half  the  boilers,  and  got  the  extension, 
and  repeated  the  statement  that  the  concern  had  $500,000 
of  paid  up  capital,  and  over  $25,000  in  bank  at  Joliet 
after  buying  the  machinery. 

The  appellees  relied  upon  these  representations,  as  they 
testified,  and  shipped  the  boilers,  but  never  received  any- 
thing on  them,  although  they  frequently  demanded  it. 

The  evidence  tends  clearly  to  show  that,  so  far  as  the  com- 
pany having  $500,000  of  paid  up  capital,  it  had  no  paid  up 
capital,  or  even  subscription  to  the  capital  stock;  in  fact,  all 
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that  was  found  in  the  vaults  of  the  concern  was  a  lot  of  cir- 
culars advertising  the  enterprise  and  some  blanks  worth 
nothing.  In  fact,  that  the  concern  was  hopelessly  and 
utterly  insolvent.  The  jury  was  fully  justified  in  believing 
that  the  boilers  were  obtained,  as  they  rendered  their  verdict, 
with  the  intention  on  the  part  of  the  Steel  Sheet  &  Tin 
Plate  Company  not  to  pay  for  them. 

This  is  the  second  trial  of  the  case  by  a  jury,  each  jury 
returning  a  verdict,  on  the  facts  presented  in  favor  of  the 
appellees.  We  think,  under  the  evidence  presented  in  this 
record,  the  jury  were  justified  in  so  doing,  and  we  do  not  feel 
at  liberty  to  reverse  the  judgment  on  a  question  of  fact 
fairly  submitted  to  the  jury,  more  especially  as  this  is  the 
second  verdict  rendered  in  favor  of  appellees  on  the  evi- 
dence. 

The  appellants  complain  of  instructions  numbers  6  and  7 
given  for  appellees.  We  do  not  think  they  are  erroneous 
on  the  points  urged — that  they  do  not  tell  the  jury  what  are 
fixtures  sufficiently,  and  that  they  do  not  fix  the  time  to  re- 
scind the  contract  on  the  part  of  ^he  appellees. 

Appellants  themselves  asked  for  the  submission  of  no  such 
issues  to  the  jury,  nor  asked  instructions  on  those  points. 
The  other  instructions  were  not  erroneous.  We  think  the 
jury  were  fully  and  fairly  instructed  as  to  the  law,  and  could 
not  have  been  misled  by  the  instructions.  We  also  think 
the  evidence  supports  the  verdict  on  the  trover  counts  of 
$180. 

We  wish  to  observe  that  the  appellants  failed  to  show  any 
meritorious  defense,  or  to  show  that  they  had  any  right  or 
title  to  the  boilers  in  equity  or  law  except  the  naked  posses- 
sion, having  never  paid  anything  for  them.  On  the  contrary, 
the  appellees  manufactured  the  boilers  and  allowed  them  to 
go  out  of  their  possession  on  false  and  fraudulent  representa- 
tions, hoping  to  be  paid  for  them,  and  have  never  received 
one  cent  on  them. 

The  appellants  submitted  some  special  interrogatories  for 
the  jury  to  answer;  the  second  one  is  as  follows :  "  At  and 
just  before  the  service  of  the  writ  of  replevin  in  this  case, 
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were  the  defendants  in  this  case  the  Jotwj  ,/fcfe  purchasers  of 
the  boilers,  boiler  attachments  and  fixtures  in  controversy 
in  this  case,  and  entitled  to  the  possession  thereof  ? "  The 
jury  returned  an  answer  of  "no."  The  third  special  inter- 
rogatory was  in  substance  the  same  as  to  the  possession,  and 
was  also  answered  "  no." 

We  are  satisfied  that  the  verdict  of  the  jury  on  these 
special  interrogatories  was  also  supported  by  the  evidence. 

T.  M.  Creevey  had  the  title  to  block  18,  and  placed  the 
boilers  thereon,  as  he  testified,  to  save  them  for  appellees, 
the  sellers,  and  deeded  the  block  to  Mary  Lewis  as  trustee 
for  R.  Cook  Jinkins,  her  brother,  the  boilers  then  being  on 
the  property,  knowing  they  were  not  paid  for.  Being  an 
honest  man,  Mr.  Creevey  required  Mr.  Jinkins  to  give  his 
obligation  or  agreement  that  he  would  pay  appellees  for 
these  boilers,  and  this  was  done  as  a  condition  of  the  con- 
veyance. At  this  time  the  Steel  Sheet  &  Tin  Plate  Com- 
pany was  trying  to  be  re-organized  by  selling  out  to  Mr. 
Jinkins.  It  is  true  that  Mr.  Creevey  said  he  claimed  title 
to  the  land  and  all  that  was  on  it,  but  he  was  not  proposing 
to  take  the  boilers  for  nothing,  and  required  Mr.  Jinkins 
to  pay  for  them. 

He  certainly  did  not  receive  the  value  of  the  boilers  as 
consideration  for  his  deed,  and  at  the  same  time  require  them 
to  be  paid  for. 

In  1892,  Mr.  Jinkins  came  from  Wales  to  Joliet  to  carry 
out  his  agreement,  but  found  the  property  so  incumbered 
that  he  could  not  do  so  without  a  larger  expense  than  he  had 
agreed  to  incur.  The  appellants  were  fully  jtware  of  the 
contents  of  the  Jinkins  contract,  that  the  boilers  had  never 
been  paid  for,  and  that  appellees  had  never  received  any  pay 
for  them.  The  day  following  the  time  that  appellees  noti- 
fied the  Steel  Sheet  &  Tin  Plate  Company,  August  10, 1S92, 
appellants  received  a  quit  claim  deed  from  Mary  Lewis,  the 
trustee  for  block  18,  with  notice,  we  think  the  record  shows, 
that  appellees  were  claiming  the  boilers. 

The  appellants,  so  far  as  the  evidence  shows,  paid  nothing 
for  these  boilers  to  Mary  Lewis  at  that  time  or  any  other, 
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nor  did  they  pay  any  increased  price  for  block  18  on  account 
of  the  boilers.  The  jury  were  then,  we  think,  justified  in 
their  special  verdict. 

The  appellants  could  see  at  all  times,  that  the  boilers  were 
.not  attached  to  the  realty  on  block  18,  and  the  only  title 
they  appear  to  have  had  to  them  as  disclosed  by  the  evi- 
dence, was  a  mere  possession  of  personal  property  which 
they  had  not  purchased,  but  found  located  on  block  18,  for 
which  they  had  received  a  deed. 

Believing  that  the  verdict  of  the  jury  is  supported  by  the 
evidence,  that  there  is  no  error  in  the  instructions,  and  that 
full  and  complete  justice  has  been  done,  the  judgment  of 
the  court  below  is  affirmed. 


John  Randecker  v.  Commissioners  of  Highways. 

1.  Certiorari— Opening  Highways — What  Can  be  Reviewed  Upon.— 
Upon  a  common  law  writ  of  certiorari,  no  fact  outside  of  the  record  can 
be  considered.  The  question  whether  commissioners  of  highways  have 
exceeded  their  jurisdiction  or  proceeded  according  to  law  can  only  be  de- 
termined from  an  inspection  of  the  record. 

2.  Highways— Statute  of  Limitations— Proceedings  to  Open,  etc 
—Section  48,  Chap.  121,  R.  S.,  providing  that  upon  the  final  determina- 
tion of  the  commissioners  in  proceedings  relating  to  the  opening  of  high- 
ways, etc.,  no  other  proceedings  shall  be  had  nor  any  petition  enter- 
tained in  regard  to  the  same  road  for  two  years,  etc.,  relates  only  to  cases 
where  an  order  has  been  entered  granting  the  petition  and  damages  as- 
sessed, and  the  commissioners  or  the  supervisors  on  appeal  are  of  the 
opinion  the  damages  are  too  high,  so  as  to  be  an  unreasonable  burden 
upon  the  taxpayers. 

Certiorari. — Appeal  from  the  Circuit  Court  of  Jo  Daviess  County: 
the  Hon.  James  H.  Cartwright,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

D.  F.  Lawley,  attorney  for  appellant. 

D.  &  T.  J.  &  J.  M.  Sheean,  attorneys  for  appellees,  con- 
tended that  upon  certiorari  at  common  law,  it  can  only  be 
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inquired,  first,  whether  the  inferior  court  has  exceeded  its 
jurisdiction,  and  second,  whether  it  has  proceeded  according 
to  law;  and  this  can  only  be  determined  from  an  inspection  of 
the  record.  No  fact  can  be  considered  unless  it  is  a  part  of 
the  record.  Blair  v.  Sennott,  134  111.  78;  Commissioners  v. 
Griffin,  134  111.  330.  ' 

Me.  Justice  Harker  delivered  the  opinion  of  the  Court. 

Appellant  filed  a  petition  in  the  Circuit  Court  for  the 
purpose  of  reviewing  by  certiorari  certain  proceedings  of 
appellees  as  highway  commissioners  whereby  a  public  road 
running  along  the  south  line  of  appellant's  land  was  altered 
and  widened. 

A  writ  issued,  to  which  appellees  made  return  showing 
in  full  the  proceedings.  The  Circuit  Court  held  them  suf- 
ficient, quashed  the  writ  and  rendered  judgment  against 
appellant  for  costs. 

By  the  order  widening  the  road  a  narrow  strip  of  appel- 
lant's land,  containing  forty-two  hundredths  of  an  acre, 
was  condemned.  As  they  were  unable  to  agree  as  to  the 
damages  they  were  assessed  at  $27  before  a  justice  of  the 
peace. 

Appellant's  chief  ground  of  complaint  is  that  the  strip 
taken  is  so  situated  that  it  leaves  triangular  shaped  pieces 
of  his  land  projecting  within  the  line  of  the  road  at  the 
east  end  and  the  west  end  of  the  strip,  leaving  the  road  only 
twenty-five  feet  wide  at  the  points  where  it  passes  said  tri- 
angular piece  instead  of  fifty,  as  contemplated  by  the  pro- 
ceedings, by  which,  he  contends,  the  widening  of  the  road 
is  rendered  valueless  to  the  public  and  he  is  deprived  of  the 
use  of  his  land. 

Appellant  is  not  supported  in  his  contention  by  the  rec- 
ord of  the  proceedings  had  by  the  commissioners,  but  to 
sustain  it  he  sought  to  show  upon  the  trial,  by  the  testi- 
mony of  one  Preston  T.  Hicks,  a  surveyor,  that  there  is  land 
belonging  to  appellant  lying  between  the  center  line  of  the 
road  and  land  taken  from  appellant  by  the  commissioners 
which  had  never  been  paid  for;  that  the  survey  of  the  com- 
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missioners  is  incorrect  and  does  not  include  the  land  de- 
scribed in  the  petition  granted  by  them.  He  also  offered 
in  evidence  a  map  made  by  such  surveyor,  which  demon- 
strated, as  he  contended,  the  correctness  of  his  position. 
The  court  rejected  the  testimony  and  the  map,  and,  we 
think,'  rightfully. 

Whether  the  commissioners  exceeded  their  jurisdiction  or 
proceeded  according  to  law  could  only  be  determined  from 
an  inspection  of  the  record.  Upon  a  common  law  writ  of  cer- 
tiorari no  fact  outside  of  the  record  can  be  considered. 
Hyslop  v.  Finch,  99  111.  171;  Donahue  v.  Will  Co.  et  aL, 
100  111.  94;  Deer  v.  Commissioners,  109  111.  383;  Blair  v. 
Sennott,  134  111.  78;  Commissioners  of  Drainage  District  v. 
Griffin  et  aL,  134  111.  330. 

Prior  to  the  presentation  of  the  petition  upon  which  the 
order  complained  of  was  granted,  a  petition  dated  in  Janu- 
ary, 1 894,  was  presented  to  the  commissioners  praying  for 
the  widening  of  the  road.  It  appears  that  the  preliminary 
action  of  the  commissioners  was  favorable  to  the  petition, 
and  it  was  granted.  But  when  the  parties  appeared  before 
a  justice  of  the  peace,  for  the  purpose  of  having  a  jury  as- 
sess appellant's  damages,  he  moved  to  quash  the  proceed- 
ings, and  thereupon  the  commissioners  agreed  to  stop  further 
proceedings,  and  judgment  was  rendered  against  them  for 
costs.  Appellant  contends  that  the  preliminary  order  grant- 
ing the  first  petition  stands  unrevoked,  and  that  the  com- 
missioners had  no  authority  to  entertain  the  petition  upon 
which  their  proceedings  are  based  within  the  period  of  two 
years.  This  contention  is  made  under  Sec.  48,  Ch.  121,  of 
the  revised  statutes.  To  it  a  sufficient  answer  would  seem 
to  appear  in  the  fact  that  the  proceedings  on  the  first  pe- 
tition were  abandoned  upon  the  motion  of  appellant  to  quash. 
The  commissioners  in  eifect  confessed .  the  ground  for  his 
motion,  and  the  preliminary  action  should  be  considered  as 
never  having  passed. 

This  case  does  not  fall  within  the  inhibition  contained  in 
section  48.  In  Smith  v.  Com'rsof  Highways,  150  111.  385, 
our  Supreme  Court  says :    "  It  is  plain  this  section  relates 
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only  to  cases  where  an  order  has  been  entered  granting  the 
petition  for  laying  out  the  road,  and  damages  are  assessed  in 
the  mode  pointed  out  by  the  statute,  and  the  commissioners, 
or  in  case  of  an  appeal,  the  supervisors,  are  of  the  opinion 
the  damages  are  too  high,  so  as  to  be  an  unreasonable  bur- 
den on  the  taxpayer."  No  damages  were  assessed  under 
the  first  petition. 

^  As  there  was  no  ground  for  a  writ  of  certiorari,  and  the 
questions  sought  to  be  raised  by  appellant  could  not  be 
raised  by  certiorari,  the  judgment  quashing  the  writ  should 
be  affirmed. 

Judge  Cartwrioht,  having  tried  this  case  on  the  circuit, 
took  no  part  in  the  decision  here. 


John  W.  Miller  v.  Mary  A.  Cinnamon. 

1.  Defenses — Inconsistent  Conduct,  etc. — The  conduct  of  a  defendant 
to  a  suit  for  services  in  making  charges  in  a  book  account  against  the 
plaintiff  for  money  obtained  from  him  from  time  to  time  with  which  to 
buy  clothing  and  other  necessaries,  is  not  consistent  with  the  contention 
that  the  plaintiff  lived  with  him  as  a  member  of  his  family  without  an 
intention  of  charging  for  such  services. 

2.  Limitations— Mutual  Accounts. — If  a  suit  is  brought  to  recover 
for  services,  and  amounts  have  been  paid  from  time  to  time  on  the 
services,  the  statute  does  not  begin  to  run  until  the  date  of  the  last  pay- 
ment. 

8.  Same—  What  Amounts  to  a  New  Promise — Payments. — A  defend- 
ant in  a  suit  for  services  exhibited  a  book  account  showing  payments 
made  at  various  times  in  sums  from  $10  to  $85,  etc.  It  was  held,  that 
each  of  these  payments  amounted  to  a  new  promise  sufficient  to  take 
the  case  out  of  the  statute. 

Assumpsit,  for  services.  Appeal  from  the  Circuit  Court  of  Will 
County;  the  Hon.  Dorrancb  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December  10, 
1895. 

Hill,  Haven  &  Hill,  attorneys  for  appellant. 

Halbt  &  O'Donnell,  attorneys  for  appellee,  contended 
that  there  is  a  mutual  account  between  plaintiff  and  defend- 
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ant,  and  the  statute  of  limitations  has  no  application  what- 
ever.     Thompson  v.  "Reed,  48  111.  118. 

The  statute  of  limitations  could  only  begin  to  run  at  the 
date  of  the  last  item.  Mills  v.  Davies,  42  la.  91;  Keller  v. 
Jackson,  58  la.  629. 

Where  the  set-off  claimed  on  one  side  was  a  valid  account 
for  work  and  labor,  and  on  the  other  side  it  was  for  board 
furnished  in  the  meantime,  it  was  held  that  the  account  was 
mutual.     Schall  v.  Eisner,  58  G-a.  190. 

Mb.  Justice  Barker  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  assumpsit  for  work  as  a  domestic 
brought  by  appellee  against  appellant,  her  brother.  To  the 
declaration  was  filed  a  plea  of  the  general  issue  and  a  plea 
of  the  statute  of  limitations  that  the  cause  of  action  did  not 
accrue  to  the  plaintiff  within  five  years  before  the  com- 
mencement of  the  suit.  To  the  plea  of  the  statute  of  lim- 
itation two  replications  were  filed;  one  that  the  cause  of 
action  did  accrue  within  the  five  years  before  the  commence- 
ment of  the  suit,  and  the  other  that  the  defendant,  within 
five  years  before  the  commencement  of  the  suit,  promised 
the  plaintiff  to  pay  her  the  sums  of  money  claimed  in  the 
declaration.  Issue  was  taken  on  these  replications  and  a 
trial  had  by  jury,  resulting  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $1,000. 

The  evidence  shows  that  the  defendant  owned  and  oper- 
ated a  dairy  farm  in  Will  county. 

He  operated,  in  connection  with  his  farm,  a  creamery. 
The  plaintiff,  for  a  period  of  nine  years,  was  constantly 
occupied  on  the  farm  and  in  the  defendant's  house  and 
creamery,  cooking,  sewing,  washing,  milking  and  caring  for 
the  milk,  cream  and  butter.  It  was  for  such  services  that 
she  sought  a  recovery  at  the  rate  of  $5  per  week. 

The  defendant  did  not  deny  the  services,  but  contended 
that  she  rendered  them  as  a  member  of  his  family,  and  that 
during  the  time  he  fed,  clothed  and  supported  her,  and 
there  was  no  agreement  or  understanding  for  the  payment 
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of  wages.  But  the  plaintiff  and  a  sister,  who  lived  with  the 
defendant  and  performed  like  service  for  over  seven  years 
of  the  same  time,  testified  that  shortlv  after  their  mother's 
death,  in  1883,  the  defendant  promised  that  if  they  would 
stay  with  and  help  him  until  he  got  his  debts  paid,  he  would 
pay  them.  Although  this  was  denied  by  the  defendant,  the 
jury  found  with  the  plaintiff  and,  we  think,  rightfully.  The 
subsequent  conduct  of  the  defendant  in  making  charges  in 
a  book  account  against  the  plaintiff  for  money  obtained 
from  him  from  time  to  time,  with  which  to  buy  clothing 
and  other  necessaries,  is  not  consistent  with  the  contention 
that  she  lived  with  him  as  a  member  of  his  familv  without 
intention  of  charging  for  her  services. 

The  evidence  abundantly  shows  that  the  plaintiff  earned 
all  she  received  from  the  plaintiff  and  the  $1,000  awarded 
her  by  the  jury. 

Much  complaint  is  made  of  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  plaintiff  could  not  recover  for  any 
of  the  services  rendered  more  than  five  years  before  the 
commencement  of  the  suit,  unless  there  was  a  new  promise 
made  on  his  part  to  pay  for  them  or  an  unqualified  admis- 
sion by  him  that  he  owed  for  such  services.  We  take  it 
that  the  court  refused  to  give  the  instructions  asked  on  this 
branch  of  the  case  because  he  considered  that  there  was  a 
mutual  account  running  between  the  parties  and  the  in- 
structions entirely  ignored  the  effect  of  mutual  credits. 

Where  there  is  a  mutual  account  between  the  plaintiff 
and  the  defendant,  growing  oat  of  the  same  transaction,  the 
statute  of  limitations  does  not  apply.  Or,  to  apply  the 
rule  more  pointedly  to  this  case,  if  suit  is  brought  to  recover 
for  services,  And  amounts  have  been  paid  from  time  to  time 
on  the  services,  the  statute  does  not  begin  to  run  until  the 
date  of  the  last  payment. 

The  evidence  shows  payments  of  money  for  clothing  and 
other  necessaries  from  time  to  time  during  each  one  of  the 
nine  years. 

It  is  true  the  defendant  claims  that  these  payments  were 
not  upon  wages  for  services,  but  for  her  support  as  a  mem- 
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ber  of  his  family.  But  the  jury  found  against  him  on  that 
contention.  Upon  the  contract,  as  found  by  the  jury,  the 
defendant  was  allowed  credits  for  all  monev  given  her  to 
procure  clothing  and  other  necessaries  as  against  her  claim 
for  compensation.  He  exhibited  a  book  account  showing 
payments  made  at  various  times  and  in  sums  from  $10  to 
$85,  from  February,  1889,  to  May,  1892,  aggregating  $598. 
Each  of  these  payments  amounted  to  a  new  promise,  suffi- 
cient to  take  the  case  out  of  the  statute. 

The  view  which  we  have  expressed  with  reference  to  the 
effect  of  the  mutual  account  disposes  of  appellant's  objec- 
tion to  the  fifth  and  seventh  instructions  given  for  the  plaint- 
iff. The  only  objection  that  we  see  to  any  of  the  plaintiffs 
instructions  is  the  sixth,  and  that  for  the  reason  that  it 
gives  too  great  prominence  to  certain  branches  of  the  evi- 
dence which  were  not  controlling  in  their  effect. 

But  we  are  of  the  opinion  that  substantial  justice  has 
been  done  and  are  not  disposed  to  disturb  the  finding  of  the 
jury  because  of  error  in  the  giving  of  instructions.  Judg- 
ment affirmed. 


■*-«  Atchison,  T.  &  S.  F.  B.  R.  Co.  v.  John  Cupello. 

1.  Railroads — Liability  for  Killing  Domestic  Animals. — Because 
the  owner  of  a  domestic  animal  permits  it  to  run  at  large  in  violation 
of  law,  a  railroad  company  is  not  necessarily  relieved  from  liability  in 
killing  it  by  its  train,  which  is  at  the  time  operated  in  violation  of  law. 

2.  Contributory  Negligence— Allowing  Domestic  Animals  to  run 
at  Large. — Whether  the  owner  of  domestic  animals  is  guilty  of  contrib- 
utory negligence  in  permitting  them  to  run  at  large  is  a  question  of  fact 
for  a  jury,  to  be  determined  from  the  circumstances  of  the  case,  and  it 
is  not  sufficient  to  charge  him  with  contributory  negligence,  to  simply 
show  that,  at  the  time  they  were  killed,  they  were  running  at  large  in 
violation  of  law.  It  must  appear  that  the  natural  and  probable  conse- 
quences of  allowing  such  animals  to  run  at  large  would  be  to  go  upon 
the  railroad  track  and  be  injured. 

8.  Ordinances—  When  Admissible  in  Evidence, — A  village  ordi- 
nance contained  in  a  printed  bx>k  of  revised  ordinances,  purporting  to 
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be  published  by  authority  of  the  board  of  trustees,  is  admissible  in  evi- 
dence under  section  65,  chapter  24,  R.  S. 

4.  Same— Sufficient  Enacting  Clause—When  Published  in  Book 
Form. — It  is  sufficient  if  the  first  section  of  the  first  chapter  of  a  printed 
book  of  revised  ordinances,  purporting  to  be  published  by  authority,  is 
styled  "  Be  it  ordained  by  the  president  and  board  of  trustees  of  the  vil- 
lage of ,"  as  required  by  section  187,  chapter  24,  R.  S. 

Trespass  on  the  Case.— Killing  domestic  animals.  Error  to  the  Cir- 
cuit Court  of  Grundy  County;  the  Hon.  Charles  Blanchabd,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  December  10,  1895. 

S.  C.  Stough  and  E.  A.  Bancroft,  attorneys  for  plaintiff 
in  error, 

William  Mooney,  attorney  for  defendant  in  error. 

Mr.  Justicb  Hakkeb  delivered  the  opinion  op  the  Comer. 

This  was  a  suit  to  recover  the  value  of  a  cow  killed  by  a 
freight  train  running  upon  defendant's. railroad  through  the 
village  of  Coal  City  at  a  greater  rate  of  speed  than  allowed 
by  ordinance  of  the  village.  There  was  a  recovery  for  $40 
and  costs. 

The  proof  is  clear  that  the  train  was  running  at  the  rate 
of  fifteen  miles  per  hour,  while  the  ordinance  limited  the 
speed  of  such  trains  to  eight  miles  per  hour,  and  that  the 
cow  was  killed  by  the  train; 

The  suit  was  defended  upon  the  ground  that  the  cow  was 
running  at  large  in  violation  of  law,  and  that  for  that  reason 
there  was  such  contributory  negligence  upon  the  part  of  the 
plaintiff  as  to  preclude  a  recovery. 

It  appears  from  the  proof  that  plaintiff  was  pasturing  his 
cow  at  a  pasture  some  600  yards  from  his  residence;  that  she 
was  milked  by  the  plaintiff's  wife  at  the  residence  early  in 
the  morning  and  that  before  being  returned  to  the  pasture 
she  was  allowed  to  wander  off  upon  the  railroad,  some  200 
yards  distant,  where  she  was  killed. 

It  is  earnestly  contended  that  the  prima  facie  case  made 
against  the  defendant  by  showing  that  the  cow  was  killed 
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by  a  train  running  within  the  corporate  limits  of  the  village 
at  a  greater  rate  of  speed  than  that  fixed  by  ordinance  is 
entirely  overcome  by  proof  that  the  cow  was  running  at 
large  in  violation  of  a  statute  of  the  State. 

Such  contention  is  not  in  harmony  with  the  decisions  of 
our  Supreme  Court.  Because  the  owner  of  cattle  permits 
them  to  run  at  large  in  violation  of  law,  a  railroad  company 
is  not  necessarily  relieved  from  liability  in  killing  them  by 
its  trains  which  are  at  the  time  operated  in  violation  of  law. 
C.  &  N.  W.  Ey.  Co.  v.  Harris,  54  111.  528;  Ewing  v.  C.  &  A. 
E.  E.  Co.,  72*111.  25;  E.  E.  I.  &  St.  L.  E.  E.  Co.  v.  Irish, 
Id.  404;  C.  &  St.  L.  E.  E.  Co.  v.  Murray,  82  111.  76;  C.  & 
St.  L.  E.  E.  Co.  v.  Woosley,  85  111.  370. 

Whether  the  owner  is  guilty  of  contributory  negligence 
in  permitting  them  to  run  at  large,  is  a  question  of  fact  to 
be  determined  by  the  jury  from  the  circumstances  of  the 
case,  and  it  is  not  sufficient  to  charge  him  with  contributory 
negligence  to  simply  show  that  at  the  time  they  were  killed 
they  were  running  at  large  in  violation  of  law.  It  must 
appear  from  the  evidence  and  circumstances  that  the  natural 
and  probable  consequences  of  allowing  the  stock  to  run  at 
large  would  be  that  they  would  go  upon  the  railroad  track 
and  get  injured. 

While  some  of  the  instructions  for  the  plaintiff  are  some- 
what faulty  in  ignoring  the  fact  that  the  cow  was  at  large, 
and  was,  through  the  act  of  the  plaintiff,  permitted  to  go 
upon  the  railroad  track,  that  feature  was  made  so  prominent 
in  the  very  liberal  instructions  given  for  the  defendant,  that 
we  can  not  believe  the  jury  lost  sight  of  it. 

There  is  nothing  in  the  contention  that  the  ordinance  was 
invalid  and  not  admissible  in  evidence,  for  the  reason  that  it 
was  not  styled  "  Be  it  ordained  by  the  president  and  board 
of  trustees  of  the  village  of  *  *  *  "  as  required  by 
Sec.  187,  Ch.  24,  E.  S. 

The  record  shows  that  the  ordinance  was  contained  in  a 
printed  book  of  revised  ordinances  purporting  to  be  pub- 
lished by  authority  of  the  board  of  trustees.  As  such  it 
was  admissible  under  section  65,  Ch.  24,  of  Hurd's  Eevision 
of  the  Statute.    Judgment  affirmed. 
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Peotone  and  Manteno  Union  Drainage  District,  etc.,  v.   LMsJ^ 

John  Adams. 

1.  Mandamus — Lies  to  Compel  Drainage  Commissioners  to  Act. — The 
writ  of  mandamus  lies  to  compel  drainage  commissioners  tt>  repair  and 
modify  a  drainage  system  within  their  district  so*  as  to  provide  an  outlet 
of  ample  capacity,  into  which  the  lands  in  the  district  may  be  drained 
and  the  owners  thereof  receive,  as  far  as  practicable,  the  protection  and 
benefit  contemplated  when  the  district  was  organized,  and  to  levy  an 
assessment  sufficient  to  pay  the  cost  of  the  same. 

2.  Same — Discretion  as  to  Details,  no  Bar. — Where  it  is  the  duty  of 
public  authorities  to  make  improvements,  or  to  keep  in  repair  improve- 
ments already  made,  mandamus  will  lie  to  compel  them  to  perform 
their  duty.  Nor  does  the  fact  that  certain  incidents  and  details  of  the 
work  are  left  discretionary  with  the  authorities  as  regards  the  manner 
of  their  execution,  render  the  duty  less  mandatory,  or  constitute  a  bar 
to  relief  by  mandamus. 

8.  Drainage  Commissioners—  When  Charged  with  an  Infraction  of 
Duty. — Section  41  of  the  Farm  Drainage  Act  provides  that  after  the 
completion  of  the  work  the  commissioners  shall  thereafter  keep  the  same 
in  repair;  and  if  they  find  by  reason  of  error  in  locating  or  constructing 
the  ditches,  or  from  other  causes,  the  lands  of  the  district  are  not  drained 
or  protected  as  contemplated,  or  some  of  them  receive  but  partial  or  no  ' 
benefit,  they  shall  use  the  corporate  funds  of  the  district  to  carry  out  the 
original  purpose,  to  the  end  that  all  lands,  so  far  as  practicable,  shall  re- 
ceive their  proper  and  equal  benefits  as  contemplated  when  the  lands  were 
classified;  and  in  all  such  cases,  if  sufficient  funds  are  not  on  hand,  the 
commissioners  shall  make  a  new  tax  levy;  and  charges  the  commissioners 
with  an  imperative  duty;  and  their  discretion,  if  they  have  any,  is  not 
such  as  bars  a  mandamus  to  compel  them  to  act. 

Mandamus. — Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Dorrance  Dibell,  Judge,  presiding.    Heard  in  this  court  at  the  May  > 
term,  1805.    Affirmed.    Opinion  filed  December  10,  1895. 

Statement  of  the  Case. 

This  was  a  petition  for  a  mandamus  to  compel  the  appel- 
lants to  lower  the  main  ditch  and  tile  in  the  district,  and 
levy  an  assessment  sufficient  to  cover  the.  costs  of  the  same, 
and  to  afford  the  petitioner  ample  drainage  for  his  tile  at 
its  connection  with  the  main  tile.  The  petition  shows  that 
the  district  was  organized  December  17, 1891,  and  among 
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other  lands  embraced  in  the  district  was  a  tract  of  land  be- 
longing to  the  relator;  that  the  purpose  of  the  organiza- 
tion of  the  district  was  for  constructing  and  repairing 
drains  and  embankments,  etc.,  for  agricultural  and  sani- 
tary purposes,  giving  the  names  of  the  land  owners 
in  the  district  and  a  description  of  the  land  owned  by  each; 
charges  that  the  commissioners  employed  one  John  Mc- 
Lean, a  civil  engineer,  to  make  a  plat  of  the  district, 
together  with  a  profile  of  the  contemplated  improvements, 
and  a  report  of  the  probable  cost  of  the  construction  of 
the  drain;  that  McLean  did  so,  and  that  thereafter  the  com- 
»  missioners,  pursuant  to  the  statute,  made  a  graduated  scale 
of  the  benefits  that  each  tract  of  the  land  would  receive 
from  the  construction  of  the  ditch,  denoting  the  per  cent  of 
the  benefits  from  100  down;  that  the  relator's  benefits  were 
classed  at  eighty.  The  petition  states  in  a  general  way  the 
course,  direction  and  length  of  the  said  drain,  stating  the 
point  of  its  beginning  and  its  outlet,  and  alleging  that  the 
costs  as  estimated  were  $2,175,  of  which  the  relator  paid 
$199.34;  that  the  land  of  the  relator  was  low,  and  alleges 
before  the  construction  of  the  said  drain,  he  had  drained  all 
his  land  into  a  slough  at  the  south  end  of  the  tract;  that 
the  main  line  of  the  Union  Drainage  District  was.  extended 
to  his  south  boundary  line;  was  so  done  for  the  express  pur- 
pose of  affording  him  drainage;  that  the  slope  or  depression 
of  his  land  was  from  the  north  to  the  south,  in  the  direc- 
tion of  Rock  Creek,  which  is  the  outlet  of  the  said  main 
tile  drain;  .that  the  slough  at  the  lower  or  south  end  of 
his  land  is  lower  than  the  surrounding  land  on  either  side; 
that  by  reason  of  an  error  in  locating  or  constructing  the 
drain,  the  same  was  not  sunk  to  a  sufficient  depth  to 
afford  a  sufficient  outlet  for  the  waters  from  petitioner's 
land,  but  that  in  order  that  it  should  be  of  any  value  to  him 
the  same  ought  to  be  sunk  deeper  than  as  originally  laid 
for  a  distance  of  1480  feet.  A  map  or  profile,  marked 
exhibit  "  C,"  with  his  petition,  indicates  the  character  and 
change  necessary  to  give  the  petitioner  the  outlet  which  in 
his  judgment  was  proper  and  right;  that  it  would  cost 
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$150  to  make  the  change,  but  that  for  want  of  money  in  the 
treasury  of  the  district  and  in  order  to  comply  with  the  re- 
quest of  the  relator,  it  would  be  necessary  to  make  an  addi- 
tional assessment.  The  petition  avers  the  request  of  the 
relator  to  make  the  change  by  lowering  the  main  tile  to 
such  a  depth  as  he  requested,  but  that  they  refused  and  neg- 
lected so  to  do,  claiming  that  the  drain  having  been  con- 
structed according  to  the  plan  and  profile  of  the  first  survey, 
that  the  commissioners  had  no  right  to  alter  or  modify  the 
same.  The  answer  of  appellants  admits  the  substantial 
averments  of  the  petition;  admits  the  allegations  as  to  the 
fall  of  petitioner's  land,  and  avers  that  the  outlet  of  the  pe-  * 
titioner's  land  is  three  feet  four  and  one-fourth  inches  in 
depth,  and  had  the  petitioner,  in  seeking  his  connections  to 
the  main  outlet  or  district  tile,  made  the  same  prudently 
and  in  a  farmerlike  style,  he  would  have  had  sufficient 
drainage.  The  answer  further  avers  that  the  levels  and 
depths  of  the  district  tiles  received  due  and  careful  consid- 
eration by  the  commissioners  before  the  same  was  laid,  and 
that  there  had  been  since  the  laying  the  same,  no  change; 
that  they  considered  the  request  of  the  said  petitioner  to 
deepen  the  said  drain,  and  adjudged  apd  decided  that  the  drain 
was  of  sufficient  depth  and  properly  laid  and  constructed,  and 
they  submitted  to  the  court,  whether  the  court  has  power 
to  compel  the  said  commissioners  to  exercise  their  discre- 
tion and  judgment  in  the  premises  differently  than  what 
they  did,  and  submit  the  question  as  to  the  power  of  the 
court  on  a  demurrer  to  the  prayer  to  the  petition,  and  peti- 
tioner's right  to  a  mandamus.  The  court  overruled  the  de- 
murrer to  the  petition. ' 

A  trial  was  had  upon  petitioner's  motion,  and  the  court 
instructed  the  jury  to  the  effect  that  the  relator  had  a  right 
to  a  verdict,  provided  he  made  the  proof  contained  in  his 
petition,  and  directed  the  jury  to  find  upon  the  hypothe- 
sis contained  in  the  instructions  for  the  petitioner,  upon  the 
issue  whether  petitioner  had  been  furnished  a  sufficient  out- 
let. The  defendant  asked  the  court  to  instruct  the  jury  in 
substance  that  the  decision  of  the  necessity  of  the  work 
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claimed  by  the  relator,  as  to  the  lowering  of  the  tile  re- 
quested by  him,  by  the  commissioners,  was  final  and  conclu- 
sive. It  was  insisted  that  if  the  relator  had  a  right  to  the 
mandamus  on  the  facts  presented  in ,  his  petition,  he  failed 
sufficiently  to  prove  the  same  to  the  jury. 

Haley  &  O'Donnell  and  Morrill  Sprague,  attorneys 
for  appellant,  contended  that  to  entitle  a  party  to  a  writ  of 
mandamus  he  must  be  dispossessed  of  a  clear,  legal  right  to 
have  exercised  an  office  or  a  franchise,  or  to  have  a  service 
performed  by  the  party  to  whom  he  seeks  to  have  the  writ 
directed,  and  no  other  legal  specific  remedy  to  which  he  can 
resort  to  compel  the  performance  of  this  duty.  14  Am. 
and  Eng.  Ency.  94. 

It  is  the  settled  rule  of  practice  in  this  State  that  the  peti- 
tion for  a  writ  of  mandamus,  taking,  as  it  does,  the  place  of 
the  alternative  writ  of  mandamus,  must  show  on  its  face  a 
clear  right  to  the  relief  demanded  by  setting  forth  all  the 
material  facts.  These  facts  must  be  alleged  in  a  clear  and 
distinct  manner  so  that  the  same  can  be  admitted  or  trav- 
ersed in  the  answer.  Canal  Trustees  v.  The  People,  12  III. 
248;  People  v.  Hatch,  33  111.  9;  People  v.  Glann,  70  I1L  232; 
People  v.  Davis,  93  111.  133;  People  v.  Board  of  Supervisors, 
125  111.  334. 

Cowing  &  Young,  attorneys  for  appellee,  contended  that 
when  discretion  is  abused  and  made  to  work  injustice,  it 
is  admissible  that  it  should  be  controlled  by  mandamus. 
Village  of  Glencoe  v.  The  People,  78  111.  382;  Dental  Ex- 
aminers v.  The  People,  123  111.  241;  14  Am.  &Eng.  Ency.  99. 

Mandamus  is  a  prerogative  writ,  designed  to  afford  a 
summary  and  specific  remedy  in  those  cases  where,  without 
it,  the  party  will  be  subject  to  serious  injustice.  It  is  from 
its  very  nature  a  remedy  that  can  not  be  hampered  by  any 
narrow  or  technical  bounds.  The  right,  coupled  "with  the 
necessity  of  Such  a  vindication  of  it,  supports  the  jurisdic- 
tion, and  the  court,  in  using  its  discretion,  while  careful  not 
to  use  this  writ  when  it  is  not  essential,  will  apply  it  where 
it  is.  R  Co.  v.  Judge,  44  Mich.  479;  14  Am.  &  Eng.  Ency.  91. 
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Where,  under  the  wording  of  the  statute,  municipal 
authorities  are  vested  with  a  discretionary  power  and  must 
exercise  their  judgment  in  determining  upon  the  necessity  or 
expediency  of  making  public  improvements,  or  of  keeping 
in  repair  those  already  made,  mandamus  will  not  lie.  High 
Ex.  Legal  Bern.,  Sec.  418-419;  People  v.  Commissioners, 
118  111.  239. 

Mandamus  is  issued  or  withheld  in  the  discretion  of  the 
court,  and  the  court,  in  issuing  it,  will  be  governed  by 
what  seems  to  be  necessary  and  proper  to  be  done  in  the 
premises  for  the  purpose  of  justice.    14  Am.  &  Eng.  Ency .  '97. 

Mandamus  lies  to  compel  a  city  to  maintain  open  and 
closed  bridges  where  such  duty  is  imposed  by  statute.  Ot- 
tawa v.  People,  48  111.  233. 

Commissioners  of  highways  may  be  compelled  to  remove 
obstructions  from  roads.  Brokavv  v.  Commissioners,  130 
111.  482. 

Mandamus  will  lie  upon  a  proper  showing  to  compel 
supervisors  to  furnish  county  aid  in  building  bridges.  Su- 
pervisors of  Will  County  v.  People,  110  HI.  511;  Supervisors 
of  Macon  County  v.  People,  19  III.  App.  264;  Supervisors  of 
Macon  County  v.  People,  121  111.  622. 

Mr.  Justice  Laoey  delivered  the  opinion  or  the  Court. 

We  are  of  the  opinion  that  it  sufficiently  appears  that 
appellee  had  necessity  for  a  tile  drain  on  his  own  land,  for 
near  a  quarter  of  a  mile,  and  that  the  fall  was  nothing  on 
his  land  toward  the  main  tile  drain,  but  in  that  distance  the 
fall  was  the  other  way  about  seven  inches.  This  would 
show  that,  by  carrying  back  of  a  fall  the  length  of  his  pro- 
posed tile  ditch,  he  could  not  give  his  tile  grade  from  the 
upper  end  sufficient  to  drain  his  land  without  running  out 
at  the  top  of  the  ground  before  reaching  the  upper  end;  he 
would  not  have  ample  capacity,  according  to  the  original 
intention,  for  the  drainage  of  the  water  from  his  land,  com- 
prising about  seventy  acres.  Any  one  with  but  little  expe- 
rience would  know  that,  from  a  reading  of  the  evidence, 
which  we  think  was  clearly  sufficient  to  support  the  verdict 
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of  the  jury.  The  court  ordered  the  issuing  of  a  peremp- 
tory writ  of  mandamus,  and  ordered  the  appellants  to 
repair  and  modify  the  drainage  system  within  its  district 
so  as  to  provide  an  outlet  of  ample  capacity,  into  which 
the  lands  of  the  said  petitioner  within  said  district,  and 
in  said  petition  described,  might  be  drained,  and  appellee 
receive,  as  far  as  practicable,  the  protection  and  benefit 
to  his  land  contemplated  he  should  receive  when  the  said 
district  was  organized,  and  the  lands  therein  classified, 
and  to  take  the  necessary  proceedings  according*  to  law  to 
make  a  new  tax  levy  to  provide  the  necessary  funds  to  make 
th.  remand mSuJLm of  the  eakl  &ta*.  district 
as  aforesaid,  and  awarded  cost  against  the  district.  The 
section  of  the  statute  under  which  the  relator  claims  the 
right  to  the  relief  sought  is  section  41,  chapter  42,  of  the 
Farm  Drainage  Act,  and  is  as  follows :  "  After  the  comple- 
tion of  the  work,  the  commissioners  shall  thereafter  keep 
the  same  in  repairs,  and  if  they  find  by  reason  of  error  in 
locating  or  constructing  the  ditches,  or  any  of  them,  or  from 
other  causes,  the  lands  of  the  district  are  not  drained  or 
protected  as  contemplated,  or  some  of  them  receive  but 
partial  or  no  benefit,  they  shall  use  the  corporate  funds *of 
the  district  to  carry  out  the  original  purpose,  to  the  end 
that  all  the  lands,  so  far  as  practicable,  shall  receive  their 
proper  and  equal  benefit,  as  contemplated  when  the  lands 
were  classified.  If  it  be  necessary  to  olear  or  enlarge  nat- 
ural or  artificial  channels  lying  beyond  the  boundaries  of 
districts,  to  obtain  a  proper  outlet,  commissioners  shall  use 
the  corporate  funds,"  eto.,  etc.;  "  provided,  in  all  such  cases, 
if  sufficient  funds  are  not  on  hand,  the  commissioners  shall 
make  a  new  tax  levy." 

There  appears  to  be  no  dispute  between  counsel  of  appel- 
lant and  appellee  as  to  the  law  of  mandamus  as  a  general 
principle,  but  the  contention  is,  as  to  whether  the  statute  in 
question  confers  a  discretionary  power  upon  the  commis- 
sioners to  make  the  changes  contemplated  by  it,  or  whether 
they  are  required  and  commanded  under  the  statute  to 
make  the  changes,  when  the  facts  really  exist  calling  for  the 
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changes  contemplated.  It  is  conceded  by  both  sides,  that 
if  the  section  of  the  statute  in  question  leaves  it  a  discre- 
tionary power  with  the  commissioners  whether  or  not  they 
will  act,  then  a  writ  of  mandamus  could  not  be  issued.  On 
the  other  hand,  if  it  is  not  discretionary,  then  it  should  be. 
We  are  of  opinion  from  a  reading  of  the  statute  that  it  is 
the  duty  of  the  commissioners;  that  when  the  facts  actually 
exist  calling  for  their  action  that  they  have  no  discretion, 
but  must  proceed  to  act.  The  first  clause  of  the  statute  re- 
quires the  commissioners  absolutely  to  keep  the  work  in  re- 
pair. There  is  or  can  be  no  dispute  as  to  their  duty  in  that 
respect,  nor  do  they  have  any  discretion;  they  would  not  be 
authorized  to  say  that  they  had  adjudicated  the  matter  and 
found  there  were  no  repairs  needed.  The  second  clause 
uses  the  words,  "  if  they  find  by  reason  of  error  in  location 
or  constructing  the  ditches  or  any  of  them,  or  from  any 
other  causes  the  lands  of  the  district  are  not  drained  or  pro- 
tected as  contemplated,"  etc.,  "  they  shall  use  the  corporate 
funds  of  the  district  to  carry  out  the  original  purpose,"  etc. 
We  do  not  think  that  the  word  "find"  in  the  connection 
used  is  meant  by  the  statute  to  give  the  commissioners  a 
discretionary  power  to  determine  the  facts  mentioned,  other- 
wise than  the  actual  state  of  the  facts;  that  when  those 
facts  are  called  to  their  attention  and  they  see  they  are  facts, 
or  may  see  it,  that  they  are.  bound  to  act.  They  are  charged 
with  an  imperative  duty,  on  a  condition  and  a  case  prescribed. 
Their  discretion  is  not  such,  if  they  have  any,  as  bars  a 
mandamus.    Cases  cited,  supra. 

We  think  that  the  scope  and  intention  of  the  statute  was 
to  compel  the  commissioners  to  do  equal  justice  to  all  the 
land  owners  in  the  district  according  to  the  intention  of  the 
original  design  in  forming  it,  and  that  was  the  purpose  of 
the  passage  of  this  section. 

It  is  not  intended  by  the  statute,  in  our  opinion,  to  leave 
it  to  the  arbitrary  discretion  of  the  commissioners,  as  to 
whether  they  should  carry  out  the  designs  of  the  petitioners 
in  forming  the  distriot,  but  that  they  were  compelled  to  act 
within  the  limit  and  scope  of  their  office,  as  laid  down  by 
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the  statute.  In  the  case  at  bar  it  seems  plain  enough,  that 
appellee  would  not  receive  the  benefits  that  it  was  intended 
he  should  receive  when  his  land  was  classified  and  taxed, 
arising  through  the  mistake  of  the  surveyor,  or  from  the  fact 
he  failed  to  take  the  levels  when  laying  out  the  main  ditch 
to  appellee's  south  boundary  line. 

Section  41  of  the  statute  above  named  seems  to  be  intended 
to  meet  just  such  a  oase  as  this.  It  is  laid  down  by  High  on 
Extraordinary  Legal  Remedies,  as  follows :  "  Nor  does  the 
fact  that  certain  incidents  and  details  of  the  work  are  left 
discretionary  with  the  authorities  as  regards  the  manner  of 
their  execution  render  the  duties  less  mandatory,  or  consti- 
tute a  bar  to  relief  by  mandamus."  High  Ex.  Legal  Rem., 
sections  413  and  415;  Kline  v.  The  People,  31  App.  C.  R 
302;  People  v.  Commissioners  of  Highways,  32  App.  C.  R  * 
171;  County  of  St.  Clair  v.  The  People,  85  111.396;  Brokaw 
v.  Commissioners,  130  111.  482.  In  the  latter  case  the  com- 
missioners were  compelled  to  remove  obstructions  from  a 
road  in  their  town..  Road  commissioners,  with  the  same 
propriety,  as  it  is  here  contended,  could  say  that  they  were 
the  judges  as  to  whether  the  highways  needed  repairs,  and 
as  to  whether  obstructions  needed  removal,  but  the  courts 
hold  the  statute  mandatory,  and  that  they  must  keep  the 
roads  in  repair,  when  actually  needed,  with  discretion  as  to 
the  mode.  People  v.  The  Supervisors  of  Macon  County,  19 
App.  269;  121  111.  616;  County  of  St.  Clair  v.  The  People, 
supra. 

We  need  not  notice  other  questions  raised  by  counsel  in 
their  arguments.  In  our  opinion  the  verdict  of  the  jury 
and  the  decision  of  the  court  were  right.  The  judgment  of 
the  court  below  is  therefore  affirmed. 
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Joseph  L.  Garretson  and  Robert  McCoy  Jocelyn,  Im- 
pleaded with  the  Fnlcher-Harris  Hardware  & 
Supply  Company,  West  Pullman  Lum- 
ber Company  and  F.  C.  Jocelyn, 
y.  Appleton  Manufactur- 
ing Company. 

1.  Injunctions— To  Stay  a  Suit  or  Judgment—  Venue.— -Where  an 
injunction  is  granted  to  stay  a  suit  or  judgment  at  law  the  proceeding 
must  be  had  in  the  county  where  the  judgment  was  obtained  or  the  suit 
is  pending. 

2.  Mechanic's  Liens— Stay  of  Proceedings  on  General  Settlement. — 
^  Under  section  41,  chapter  82,  R.  S.,  entitled  Liens,  upon  filing  a  bill  or 

patition  for  a  general  settlement  the  court  may,  on  motion  of  any  person 
interested,  stay  further  proceedings  upon  any  judgment  against  the 
owner  on  account  of  liens,  eto. 

Injunction.— Appeal  from  the  Circuit  Court  of  Kane  County;  the 
Hon.  Henry  B.  Wilus,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Reversed.    Opinion  filed  December  10, 1895. 

Statement  of  the  Case. 

During  the  month  of  April,  1894,  appellants  entered  into 
a  contract  with  the  appellee,  whereby  appellants  were  to 
construct  a  certain  blacksmith  shop  and  foundry  for  appel- 
lee, upon  land  to  be  designated  by  the  appellee,  situated  in 
Kane  county,  Illinois.  Subsequent  to  the  completion  of  the 
said  buildings,  appellants  instituted  suit  in  assumpsit  in  the 
Superior  Court  of  Cook  County,  seeking  to  enforce  a  re- 
covery under  their  contract.  Subsequent  thereto,  the  West 
Pullman  Lumber  Company  and  the  Fulcher-Harris  Hard- 
ware and  Supply  Company,  who  were  sub-contractors  under 
appellants  on  said  buildings,  filed  their  petitions  to  enforce 
mechanic's  liens  on  the  said  buildings,  in  the  Circuit  Court 
of  Kane  County,  Nothing  had  been  done  beyond  getting 
the  case  in  the  Superior  Court  of  Cook  County  at  issue,  and 
filing  the  petition  for  mechanic's  liens  in  the  cases  of  the 
West  Pullman  Lumber  Company  and  the  Fulcher-Harris 
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Hardware  and  Supply  Company  v.  Appleton  Manufacturing 
Co.  in  the  Circuit  Court  of  Kane  County,  when  appellee 
filed  a  bill  for  injunction  in  the  Circuit  Court  of  Kane 
County,  enjoining  appellants,  who  were  residents  of  Cook 
county,  and  upon  whom  personal  service  had  not  been  ob- 
tained, from  prosecuting  the  case  in  assumpsit  in  the  Supe- 
rior Court  of  Cook  County,  and  also  enjoining  the  West  Pull- 
man Lumber  Company  and  the  Fulcher-Harris  Hardtvare 
and  Supply  Company,  also  residents  of  Cook  county,  and 
upon  whom  personal  service  had  not  been  obtained,  from 
prosecuting  their  petitions  for  mechanic's  liens  in  the  Cir- 
cuit Court  of  Kane  County.  It  was  to  reverse  the  order  of 
the  judge  of  the  Circuit  Court  of  Kane  County,  allowing  the 
injunction,  that  this  appeal  was  prosecuted. 

Thompson  &  Curtis,  attorneys  for  appellants. 

Clifford  &  Mobs,  attorneys  for  appellee. 

Mr.  Justice  Harkkr  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  an  order  of  a  circuit  judge,  granted 
in  vacation,  enjoining  the  prosecution  of  a  suit  at  law  by 
appellants  in  the  Superior  Court  of  Cook  County. 

The  bill  was   brought  in  the  Circuit  Court  of  Kane 

County  and  was  presented  to  the  judge  of  that  court  in  that 

county.    It  shows  that  appellants  built  for  complainants  a 

foundry  at  Geneva,  Illinois,  and  had  sued  for  balance  due  in 

Cook  county,  and  that  others  had  filed  petitions  for  liens  as 

sub-contractors.    An  injunction  was  asked  against  the  suits, 

damages  claimed,  and  also  that  there  was  not  enough  to  pay 

liens. 
Sec.  4,  Ch.  69,  E.  S.,  relating  to  injunctions,  reads :  "  When 

an  injunction  shall  be  granted  to  stay  a  suit  or  judgment  at 
law,  those  proceedings  shall  be  had  in.  the  county  where 
the  judgment  was  obtained  or  the  suit  is  pending." 

Sec.  41  of  the  Mechanic's  Lien  Law,  under  which  appel- 
lees procured  this  injunction,  reads:  "Upon  the  filing  of 
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such  bill,  or  petition  the  court  may,  on  the  motion  of  any 
person  interested,  stay  any  farther  proceedings  upon  any 
judgment  against  the  owner  on  account  of  such  lien." 

Under  the  first  quoted  section  appellees  were  entitled  to 
an  injunction  only  upon  instituting  their  suit  for  injunction 
in  Cook  county.  Under  the  other  section  quoted,  they  were 
entitled  to  no  injunction  as  against  the  prosecution  of  a  suit 
at  law  merely,  but  only  to  enjoin  the  enforcement  of  a  judg- 
ment lien  after  judgment  obtained. 

These  points  are  so  clearly  decisive  that  we  do  not  deem  it 
necessary  to  consider,  in  this  opinion,  others  raised  and 
argued  by  appellants. 

Order  as  to  appellants  reversed. 


Philo  M.  Hupp  et  al.  v.  Riley  E.  Hupp  and  George  €• 

Hupp,  Adm'rgj  etc, 

1.  Fraudulent  Conveyances. — A.  conveyance  from  a  father  to  his 
sons,  without  adequate  consideration  and  for  the  purpose  of  hindering 
and  delaying  his  creditors,  is  fraudulent. 

2.  Jurisdiction— Circuit  Court  Over  Matters  in  Probate  Court— 
The  Probate  Court  has  jurisdiction  of  estates  and  accounts  of  administra- 
tors. For  orders  of  distribution  resort  must  be  had  to  that  court ;  the  Cir- 
cuit Court  can  not  assume  to  dispose  of  a  fund  which  is  a  part  of  an  estate 
in  the  hands  of  an  administrator  and  in  administration  in  the  Probate 
Court. 

Bill  to  Set  Aside  a  Conveyance.— Error  to  the  Circuit  Court  of  La 
Salle  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  Decem- 
ber 10,  1805. 

Fowleb  Bros.,  attorneys  for  plaintiffs  in  error,  contended 
that  a  gift,  to  be  fraudulent  as  to  creditors,  must  leave  the 
debtor  insolvent.  Bump  on  Fraudulent  Conveyances,  269- 
275;  Bollinger  v.  Kasoton,  1 11  111.  265;  Long  v.  Long,  19 
111  App.  383. 

In  a  case  of  this  kind  the  proof  must  show  not  only  that 
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the  transaction  is  fraudulent,  but  that  the  grantees  partici- 
pated in  the  fraud.  The  proof  must  also  be  clear  and  satis- 
factory upon  that  point.  Schroader  v.  Walch,  120  111.  403; 
Geerhart  v.  Zick,  31  111.  App.  390;  Coale  v.  Moline  Plow 
Co.,  134  111.  350;  Nichol  v.  Wallace,  81  111.  App.  408;  Young 
v.  Stearns,  3  111.  App.  498;  Gridley  v.  Bingham,  51  111.  153; 
Meyers  v.  Kinzie,  26  111.  36;  Ewing  v.  Eankin,  20  111.  448; 
Hotch  v.  Jordan,  74  111.  414;  Bennett  v.  Stout,  98  111.  47. 

A  sale  to  relatives  is  not  a  badge  of  fraud.  It  is  no  evi- 
dence that  the  transaction  is  fraudulent.  The  fact  also  that 
the  vendor  may  have  been  in  debt  is  not  evidence  of  fraud 
that  will  impeach  the  conveyance  or  make  the  transaction 
fraudulent.  Nelson  v.  Smith,  28  111.  495;  Wightman  v.  Hart, 
37  111.  123;  Waterman  v.  Donaldson,  43  111.  29 

Blake  &  Kellbt,  attorneys  for  defendants  in  error,  con- 
tended that  the  conveyance  was  without  consideration  and 
fraudulent. 

When  it  appears  that  the  conveyance  is  from  the  father, 
who  is  in  debt,  of  all  his  property,  to  a  son,  a  young  man 
without  means  and  still  a  member  of  the  father's  family, 
good  faith  is  not  shown.     Fleming  v.  Hiob,  3  111.  390. 

A  conveyance  which  is  void  as  in  fraud  of  creditors  because 
founded  in  part  upon  a  false  and  pretentious  debt  will  not 
be  sustained  to  the  extent  of  the  adequate  and  honest  con- 
sideration paid  by  the  grantee.  Baldwin  v.  Shoat,  125  N. 
Y.  553;  Billings  v.  Eussell,  4  N.  E.  Rep.  531. 

The  fact  that  Sedwick  W.  Hupp  voluntarily  conveyed 
the  said  premises  in  question  to  Philo  Hupp  and  Wilson 
Hupp,  his  sons,  is  of  itself  presumption  of  fraud.  Choteau 
v.  Jones,  11  111.  300;  Hulse  v.  Mershon,  125  III.  52;  Wallace 
v.  White,  12  111.  App.  177;  Russell  v.  Fanning,  2  111.  App. 
632;  Clark  v.  Morris,  22  111.  434;  Emerson  v.  Bemis,  69  111. 
537;  Tunison  v.  Chamblin,  88  111.  378. 

The  simple  fact  that  Elizabeth  C.  Hupp  testifies  that  she 
never  considered  Sedwick  W.  Hupp  was  indebted  to  her, 
and  that  she  never  .expected  him  to  pay  her  anything,  is  suf- 
ficient to  vitiate  the  deed  from  Sedgwick  Hupp  to  Philo 
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Hupp,  and  from  Philo  Hupp  to  E.  C.  Hupp,  for  a  considera- 
tion, or  payment  of  any  such  debt.  Coale  v.  Moline  Plow 
Co.,  134  HI.  350;  Frank  v.  Humphrey,  12  N.  E.  Kep.  720; 
Chamberlain  v.  Jones,  16  K  E.  Eep.  178;  Mason  v.  Pierron, 
34  N.  W.  Rep.  921;  Solinsky  v.  Bank,  4  S.  W.  Rep.  836. 

It  is  only  necessary  to  participation  of  fraud  on  the  part 
of  the  grantee  that  it  appear  that  he  had  knowledge  of  facts 
and  circumstances  from  which  the  intent  is  reasonably  in- 
ferable.  Boies  v.  Henny,  32  111.  130;  Treadwell  v.  McEwen, 
123  111.  253. 

Notice  of  the  fraudulent  intent  of  the  debtor  is^r  ^evi- 
dence of  malajides  on  the  part  of  the  grantee,  whatever  his 
real  intent,  as  the  intent  of  the  debtor  is  in  that  case  im- 
puted to  him.  Hanchett  v.  Goetz,  25  HI.  App.  445;  Cow- 
ling v.  Estes,  15  App.  155;  Thompson  v.  Duff,  19  111.  App.  75. 

And  notice  is  to  be  inferred,  as  notice  is  to  be  inferred  in 
other  cases,  from  circumstances  which  would  put  a  man  of 
ordinary  prudence  upon  inquiry.  Cowling  v.  Estes,  15  111. 
App.  255;  Thompson  v.  Duff,  19  111.  App.  75;  Smith  v. 
Mohler,  24  111.  App.  400. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

Defendants  in  error,  as  administrators  of  the  estate  of 
Mary  E.  Hupp,  deceased,  filed  their  bill  in  equity  against 
plaintiffs  in  error,  seeking  to  set  aside  conveyances  made  by 
Sedwick  W.  Hupp  and  Elizabeth  C.  Hupp,  his  wife,  to  their 
sons,  Wilson  Hupp  and  Philo  Hupp,  and  a  conveyance  of 
part  of  the  same  lands  by  Philo  Hupp  and  wife  to  the  said 
Elizabeth  C.  Hupp,  on  the  ground  that  they  were  made  with- 
out consideration,  for  the  purpose  of  hindering  and  delaying 
defendants  in  error,  as  creditors  of  said  Sedwick  W.  Hupp. 
The  bill  called  for  answers  under  oath  and  was  duly  an- 
swered. On  a  hearing  a  decree  was  entered  setting  aside 
the  conveyance  from  Sedwick  W.  Hupp  and  wife  to  Philo 
Hnpp,  and  the  conveyance  from  Philo  Hupp  and  wife  back 
to  his  mother,  as  fraudulent,  and  in  default  of  payment  of 
the  judgment  of  defendants  in  error  the  premises  were 
ordered  to  be  sold. 
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The  evidence  consisted  mainly  of  the  testimony  of  defend- 
ants, who  were  called  and  examined  by  complainants.  It 
agpears  that  Sedwick  W.  Hupp  had  given  a  note  to  his 
mother,  Mary  £.  Hupp,  and  she  having  died,  complainants, 
who  were  administrators  of  her  estate,  began  a  suit  against 
him  on  the  note  May  28,  1891,  and  he  was  served  with  sum- 
mons June  5, 1891.  The  conveyances  were  made  September 
4,  1891,  and  judgment  was  afterward  recovered  on  the  note 
for  $753.35.  The  evidence  seems  to  us  to  support  the  find- 
ing that  the  conveyances  set  aside  were  fraudulent  and  with- 
out consideration.  The  deed  to  Philo  Hupp  purported  to 
have  been  made  for  a  consideration  of  $10,440,  and  an  at- 
tempt was  made  by  Sedwick  Hupp  and  Philo  Hupp  to  show 
such  a  consideration.  Philo  testified  that  he  agreed  to  pay 
$10,450,  and  he  figured  up  $8,470  as  paid  by  assuming  two 
mortgages  of  $1,000  and  $2,000,  respectively,  giving  notes, 
one  of  which  was  for  $1,470,  paying  $1,000  cash,  realized 
from  crops  on  the  land  the  season  before  the  deed  was  made, 
and  $1,000  wages  due  him  from  his  father  for  working  on 
the  farm  at  $700  a  year.  The  balance  he  said  that  he  paid 
by  deeding  forty-six  acres  back  to  his  mother,  because  she 
"  made  a  kick"  and  said  that  she  didn't  want  to  be  left  with- 
out anything.  Sedwick  Hupp  testified  the  same  as  Philo 
about  the  amount  of  wages  and  the  cash  which  came  from 
the  crops  on  the  land,  but  beyond  those  items  it  is  very  diffi- 
cult to  get  anything  definite  out  of  his  testimony.  He  talked 
about  taking  notes  and  turning  them  over  to  his  wife  for 
what  he  owed  her,  but  did  not  seem  to  know  the  amcftmt, 
number  or  anything  definite  about  them,  and  his  whole  tes- 
timony was  of  a  confused  and  contradictory  nature.  He 
said  that  there  was  a  previous  written  agreement  for  the 
sale,  and  in  this  he  was  contradicted  by  Philo,  who  testified 
that  the  transaction  was  wholly  verbal.  He  also  said  that 
Philo  was  to  pay  cash  down,  and  a  couple  of  thousand  dol- 
lars that  he  owed  Philo,  and  then  he  said  it  was  what  he 
owed,  cash  down,  and  notes  due  in  two  and  five  years.  He 
testified  that  notes  were  given,  but  he  could  not  tell  how 
many,  and  had  forgotten  how  much  they  came  to,  but  said 
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that  an  attorney  did  the  business  for  his  wife  and  the  notes 
were  given  to  her.  Again  he  said  that  he  received  five  notes 
and  turned  thera  over  to  his  wife  in  part  payment  of  what 
he  owed  her;  that  one  note  was  due  in  five  years  for  about 
$3,000,  and  turned  over  to  his  wife,  and  that  Philo  had  paid 
him  in  full,  the  last  payment  being  about  $700,  made  three 
or  four  months  before  the  hearing.  He  also  said  that  the 
deeds  were  made  at  his  wife's  request,  and  in  this  he  was  con- 
tradicted by  her.  The  supposed  notes  did  not  appear  any- 
where except  the  one  for  $1,470,  and  on  cross-examination, 
Philo  concluded  that  it  was  given  for  stock  rather  than  as  a 
payment  of  the  land.  So  far  as  the  land  retained  by  Philo 
is  concerned,  the  only  tangible  things,  with  the  appearance 
of  a  consideration,  that  can  be  found  in  the  evidence,  are 
the  supposed  wages  and  produce  of  the  land  before  the  deed 
was  made. 

It  was  asserted  that  the  consideration  for  the  land  con- 
veyed back  to  his  mother  by  Philo  Hupp,  was  an  indebted- 
ness from  Sedwick  Hupp  to  her.  Sedwick  Hupp  testified 
that  he  owed  his  wife  about  $7,000,  for  which  she  held 
notes  against  him;  that  the  first  note  was  given  in  1862,  or 
1863,  for  $450;  that  he  got  $200  from  her  in  1868  and  gave 
a  note;  that  these  were  the  only  notes  that  he  gave;  that 
he  had  received  other  money  from  her;  that  at  the  time  the 
deeds  were  made  his  son  Wilson  gave  a  note  of  $2,000 
turned  on  that  indebtedness,  and  that  as  above  stated  he 
turned  over  to  her  the  notes  of  Philo  on  the  same  debt. 
Philo  testified  that  the  deed  to  he?  was  executed  because 
she  became  dissatisfied  after  the  deed  was  made  to  him  and 
wanted  her  share,  and  he  was  compelled  to  deed  it  back 
as  a  part  of  her  dower,  as  he  called  it.  The  attorney  who 
drew  the  conveyances  said  that  he  figured  up  the  amount 
that  they  claimed  that  Sedwick  Hupp  had  received  from 
his  wife's  father;  that  it  came  to  about  $7,500;  that  Philo 
was  Jbo  pay  her  $4,500  on  account  of  that  debt,  as  part  of 
the  consideration  for  the  deed  to  him,  and  was  to  make  a 
mortgage  securing  it,  but  that  at  the  suggestion  of  the 
attorney  the  deed  was  made,  inasmuch  as  she  claimed  dower 
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and  a  homestead  interest.  Elizabeth  Hupp  did  not  seem  to 
know  that  her  husband  owed  her,  and  denied  that  the 
indebtedness  was  figured  up.  She  said  that  she  had  a  note 
at  one  time,  but  did  not  preserve  it,  and  it  had  been 
destroyed  for  a  number  of  years. 

The  effort  to  show  valid  considerations  for  the  deeds 
must,  we  think,  be  regarded  as  a  failure. 

The  conveyances  made  at  that  time  left  Sedwick  Hupp 
without  property  in  this  State,  to  which  complainants  could 
resort  for  the  collection  of  their  note,  and  the  court  was 
warranted  in  finding  that  his  purpose  was  to  escape  its  pay- 
ment. And  the  facts  and  circumstances  were  such  that  his 
purpose  to  put  property  out  of  his  hands  and  shift  the  title 
to  his  sons  and  wife  must  have  been  inferred  by  the  grantees. 
The  evidence  justified  the  conclusion  that  all  participated 
in  the  execution  of  the  design  which  had  the  effect  to  hinder 
and  delay  complainants  as  creditors. 

The  complainants  had  in  their  hands  $283.33  as  a  distrib- 
utive share  of  Sedwick  Hupp  in  his  mother's  estate,  and  it 
is  urged  that  the  court  should  have  required  them  to  credit 
that  sum  to  him  on  the  judgment.  The  jurisdiction  of  the 
estate  and  of  the  accounts  of  complainants  as  administrators 
was  in  the  Probate  Court.  In  the  order  for  a  partial  dis- 
tribution in  the  estate  that  court  had  ordered  that  no  pay- 
ment of  his  share  should  be  made  to  him.  The  Probate 
Court  having  jurisdiction  and  having  made  that  order, 
resort  should  have  been  had  to  that  court  concerning  it, 
and  the  Circuit  Court  was  right  in  not  assuming  jurisdic- 
tion to  dispose  of  that  fund.    The  decree  will  be  affirmed. 


01 

01 
81 


61 
103 


450 
418 

460 
23ft 

45o' 
2545! 


Detroit  Fire  and  Marine  Ins.  Co.  v.  Henry  B.  Chetlain. 

1.  Insurance — Construction  of  Conditions  in  Policies. — Conditions 
of  forfeiture  in  policies  of  insurance  are  inserted  solely  for  the  benefit 
of  the  insurers,  and  therefore,  to  be  strictly  construed,  must  have  a 
reasonable  and  practicable  construction. 

2.  Same— Premises  Vacant.—  Under  a  condition  of  a  policy  providing 
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for  a  forfeiture,  if  the  building  insured  becomes  vacant  or  unoccupied, 
it  is  sufficient  to  prevent  such  forfeiture  if  the  building  was  actually 
occupied  at  the  time  of  the  fire,  although  such  occupancy  may  have 
been  temporary. 

8.  Practice — Special  Findings — Time  to  Object — If  the  answers  to 
special  interrogatories  are  not  sufficiently  specific,  objections  must  be 
made  at  the  time  of  their  return  into  court;  failing  to  do  so  the  right  to 
object  is  waived. 

Assumpsit,  on  a  policy  of  insurance.  Appeal  from  the  Circuit  Court 
of  Jo  Daviess  County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December 
10, 1695. 

D.  &  T.  J.  and  J.  M.  Shbean,  attorneys  for  appellant, 
contended  that  the  fact  that  appellee  slept  in  this  house  the 
night  of  the  fire  can  not  be  claimed  to  constitute  an  occu- 
pancy as  a  dwelling,  under  the  provisions  of  the  policy. 

Under  policies  like  this,  where  the  provision  is  absolute, 
the  rule  is  that  the  policy  is  suspended  during  the  time  that 
the  premises  are  vacant.  May  on  Ins.,  Sec.  249;  Sonneburn 
v.  Ins.  Co.,  44  N.  J.  Law,  220;  Richards  v.  Continental  Ins. 
Co.,  47  N.  W.  Rep.  350;  Johnson  v.  Phoenix  Ins.  Co.,  52 
Iowa  457;  Snyder  v.  Firemen's  Ins.  Co.,  42  K  W.  Rep.  630; 
McClure  v.  Watertown  Fire  Ins.  Co.,  90  Penn.  St.  277;  Ben- 
nett v.  Agricultural  Ins.  Co.,  50  Conn.  420;  Fannery  Ins. 
Co.  v.  Wells,  42  Ohio  St.  519;  Hartford  Ins.  Co.  v.  Webster, 
69  111.  892;  Cook  v.  Continental  Ins.  Co.,  70  Mo.  610. 

All  conditions  of  the  policy  are  warranties  and  must  be 
strictly  and  literally  complied  with.  1  Wood  on  Fire  In- 
surance, Sec.  178,  p.  414;  Miller  v.  Insurance  Co.,  31  Iowa 
216. 

Vacancy  clauses  are  conditions  precedent.  N.  A.  Fire 
Ins.  Co.  v.  Zaenger,  63  111.  464. 

A  warranty  extends  to  every  matter  which  it  embraces, 
whether  material  to  the  risk  or  not.  Ins.  Co.  v.  Meyers,  55 
Miss.  479;  Thomas  v.  Fame  Ins.  Co.,  108  111.  91;  Bick  v. 
Ins.  Co.,  44  Md.  95. 

E.  L.  Bedford  and  R.  H.  McClellan,  attorneys  for  ap- 
pellee, contended  that  the  jury  were  justified  in  finding,  as 
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they  did  under  the  facts  in  evidence,  that  the  building  was 
not  vacant  at  the  time  of  the  fire.  Citing  American  Ins. 
Co.  v.  Padfieldet  al.,  78  111.  167;  Phoenix  Ins.  Co.  v.  Tucker, 
92  111.  64. 

In  a  case  like  this,  in  order  to  entitle  the  appellant  to 
avail  itself  of  the  forfeiture  clause  in  the  policy  for  non- 
occupancy,  it  was  necessary  to  show  by  the  proof  that  such 
vacancy  caused  the  fire,  or  in  some  manner  contributed  to 
the  loss.    Traders'  Ins.  Co.  v.  Race,  142  111.  338. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  by  appellee  against  appellant 
on  an  insurance  policy  issued  to  the  former,  dated  March 
22,  1894,  on  appellee's  two  story  dwelling  house  situate  on 
section  14,  town  28  north,  range  one,  west  4th  P.  M.,  in  Jo 
Daviess  county,  which  was  insured  against  direct  loss  or  dam- 
age by  fire,  from  noon,  22d  March,  1894,  to  noon,  22d  March. 
1895,  in  a  sum  not  to  exceed  $800.  There  were  provisions 
in  the  policy,  among  which  one  was  that  in  case  the  build- 
ing described,  whether  intended  for  occupancy  by  owner  or 
tenant,  became  vacant  or  unoccupied  and  so  remained  for 
ten  days,  the  policy  was  to  be  void. 

The  building  was  entirely  consumed  by  fire  on  the  morn- 
ing of  May  3,  1894,  and  the  proof  showed  that  it  was  worth 
more  than  the  entire  amount  of  the  insurance. 

At  the  time  of  the  fire  appellee  and  his  wife  were  sleeping 
in  the  east  room  up  stairs  and  were  occupying  the  house. 
Up  to  the  night  of  the  fire  and  ever  since  the  insurance,  the 
house  had  remained  vacant,  except  a  bedroom  was  furnished 
in  which  lodgers  were  at  times  kept.  Appellee  and  his  wife 
went  to  the  house  from  their  main  dwelling  the  night  before 
the  fire  and  intended  to  stay  a  week  while  things  were  being 
straightened  up  at  the  old  homestead,  and  two  of  his  chil- 
dren slept  at  the  old  homestead.  Appellant  was  intending 
to  occupy  the  building  as  a  cottage,  during  the  summer,  from 
about  the  middle  of  May,  1895,  by  either  himself  or  boarders. 

The  verdict  and  judgment  were  for  appellee  for  the  whole 
amount  of  the  loss,  $800.    Various  reasons  are  assigned  for 
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error  on  the  part  of  the  appellant,  its  main  attempted  de- 
fense being  that  the  provision  in  the  policy  regarding  the 
house  rem&ining  vacant  was  violated,  and  that  within  the 
meaning  of  the  policy  the  house  was  at  the  time  of  the  fire 
vacant  and  unoccupied.  The  entire  defense  hinged  on  this 
contention. 

It  is  contended  that  as  the  house  was  described  in  the 
policy  as  a  dwelling  it  must  be  occupied  as  a  dwelling  house; 
that  being  in  the  contemplation  of  the  parties  in  executing 
the  contract.  Several  cases  from  other  States  are  cited 
to  show  that  the  house  must  be  occupied  as  a  dwelling  by 
the  family,  that  a  constructive  occupation  will  not  suffice, 
and  that  a  house  occupied  by  servants  alone  can  not  be  re- 
garded as  occupied  by  the  insured;  we  do  not  regard  these 
authorities  at  all  in  point.  In  this  case  the  house  wasactually 
occupied  by  the  insured  and  his  wife  at  the  time  of  the  fire, 
with  a  part  of  their  furniture  therein.  It  was  so  occupied  as  a 
dwelling,  although  it  may  have  been  but  temporary.  Under 
the  terms  of  the  policy  the  house  was  required  to  be  occu- 
pied and  not  remain  vacant.  If  the  occupation  as  a  resi- 
dence were  only  intended  for  a  day  or  a  week  it  would  be 
a  sufficient  occupation  as  long  as  it  continued.  In  this  case 
the  appellee  intended  to  occupy  the  house  for  about  a  week 
as  a  residence,  according  to  the  undisputed  testimony,  while 
his  other  house  was  being  repaired  or  fixed  up. 

This  was  sufficient  evidence  from  which  the  jury  could 
find  that  at  the  time  of  the  fire  the  house  was  not  vacant 
or  unoccupied  and  in  fact  we  can  not  see  how  the  jury  could 
have  found  otherwise.  It  is  claimed  that  some  of  the  spe- 
cial interrogatories  proposed  by  the  appellant  were  improp- 
erly modified  by  the  court  and  that  the  jury  failed  to 
answer  them  in  full. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  modifying  the  questions,  and  if  the  answers  by  the  jurv 
ware  not  specific  enough  it  was  the  duty  of  the  appellant 
to  have  objected  when  the  verdict  was  returned  into  court, 
and  failing  to  do  so  it  waived  any  right  to  object  after- 
ward. 
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It  is  also  complained  that  the  court  erred  in  modifying 
defendant's  3d,  4th,  5th  and  6th  instructions  by  striking  out 
the  word  u  dwelling  house  "  in  said  instructions.  The  appel- 
lant tries  to  draw  a  distinction  between  the  occupation  of  a 
dwelling  house  and  some  other  kind  of  a  house,  and  to  make 
out  that  it  was  not  occupied  as  a  dwelling  house.  The  undis- 
puted facts  are,  however,  that  the  house  was  built  as  and  was 
a  dwelling  house,  and  at  the  time  of  the  fire  the  proprietor 
was  actually  occupying  it  as  such,  although  it  may  have  been 
only  temporarily.  We  think  that  was  sufficient;  it  is  not 
pretended  by  appellant's  counsel  that  the  policy  would  not 
attach  whenever  the  building  was  occupied  as  a  dwelling, 
although  a  portion  of  the  time  it  may  have  been  unoc- 
cupied. 

Conditions  of  forfeiture  in  policies  of  insurance  are  in- 
serted solely  for  the  benefit  of  the  insurers,  and  therefore  to 
be  strictty  construed,  and  must  have  a  reasonable  and  prac- 
ticable construction  and  not  made  a  snare  to  catch  the  unwary. 
Traders  Insurance  Co.  v.  Race,  142  111.  338;  Phoenix  Insur- 
ance Co.  v.  Tucker,  92  111.  64. 

Seeing  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


Herbert  D.  Blakemore  and  Clara  W.  Blakemore  v.  John 
H.  Wilson,  William  A.  Boss,  John  E.  Blake- 
more, George  W.  Kretzinger,  and 
The  Moline  Buggy  Co. 

1.  Appeals—  What  is  a  Final  Order. — A  proceeding  to  restore  a  lost 
record  is  effectually  and  finally  ended  by  striking  the  application  from 
the  files.    An  appeal  lies. 

2.  Lost  Records—  Inherent  Power  of  Courts  to  Restore. — The  power 
to  restore  its  lost  records  is  inherent  in  every  court  of  general  jurisdic- 
tion. Such  power  is  also  conferred  by  the  act  to  provide  for  the  restora- 
tion of  records  which  have  been  lost  or  destroyed. 

8.  Records— Poioer  of  tlie  Court  Over  Fraudulent  Interpolations.— 
Courts  have  power  to  protect  its  records  and  may  expunge  false  and 
fraudulent  interpolations. 
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Application  to  Restore  Lost  Records.— Appeal  from  the  Circuit  Court 
of  Rock  Island  County;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  10,  1895. 

Adair  Pleasants  and  W.  H.  Gest,  attorneys  for  appel- 
lants, contended  that  a  court  of  general  jurisdiction  has 
inherent,  common  law  power  to  restore  its  own  lost  or  de- 
stroyed records.  Goetz  v.  Koehler,  20  111.  App.  234;  Fisher 
v.  Sievers,  65  111.  99. 

There  is  also  power  conferred  by  statute.  S.  &  C.  St., 
Ch.  116,Kecords. 

Depositions  in  a  chancery  case  are  as  much  a  part  of  the 
record  as  the  final  decree.  Heacock  v.  Hosmer,  109  111. 
245;  Smith  v.  Newland,  40  111.  100;  Ferris  v.  McClure,  40 
111.  99;  Baird  v.  Powers,  131  111.  66;  U.  S.  Express  Co.  v. 
Meints,  72  111.  293;  Eyan  v.  Sanford,  133  111.  291. 

Sweeney  &  Walker  and  George  W.  Kretzinger,  attor- 
neys for  appellees. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Appellants  made  application  to  the  Circuit  Court  by  mo- 
tion in  writing,  supported  by  affidavits,  for  the  restoration 
of  portions  of  the  record  in  this  cause,  alleging  that  the 
same  had  been  lost  or  destroyed  without  their  fault  or  neg- 
lect, and  giving  the  substance  of  records  so  claimed  to  have 
been  lost  or  destroyed.  The  appellee  John  H.  Wilson 
entered  his  appearance  specially  for  that  purpose  alone,  and 
moved  to  strike  appellants'  application  from  the  files  for 
want  of  jurisdiction  in  the  court  to  hear  and  determine  it. 
The  latter  motion  was  sustained,  and  appellants'  application 
was  stricken  from  the  files.  From  that  order  appellants 
prayed  an  appeal  to  this  court,  which  was  allowed. 

Appellee  moved  to  dismiss  the  appeal,  and  the  motion 
was  taken  with  the  case.  It  is  argued  that  the  order  was 
not  appealable  because  it  settled  no  right  of  the  parties  and 
was  not  a  final  disposition  of  the  case.    The  original  cause 
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had  been  heard  and  finally  determined  in  the  Circuit  Court. 
The  proceeding  to  restore  the  record  was  effectually  and 
finally  ended  by  striking  the  application  from  the  files. 
The  order  was  a  final  adjudication  upon  the  right  of  appel- 
lants, and  we  think  that  there  was  a  right  of  appeal.  The 
motion  to  dismiss  the  appeal  is  overruled. 

There  seems  to  be  no  doubt  that  the  court  had  juris- 
diction to  hear  and  determine  the  question  involved.  The 
power  to  restore  its  lost  records  is  inherent  in  every  court 
of  general  jurisdiction.  Goetz  v.  Koehler,  20  111.  A  pp.  233; 
Fisher  v.  Sievers,  65  111.  69.  Power  was  also  conferred  on 
the  court  by  the  act  to  provide  for  the  restoration  of  court 
records  which  have  been  lost  or  destroyed,  in  force  March 
19,  1872.    Eev.  Stat.,  Chap.  116. 

The  argument  for  appellees  is  that  the  application  was 
a  motion  to  amend  a  record,  and  that  there  was  no  juris- 
diction to  act  in  the  matter  because  the  term  at  which  the 
record  was  made  had  passed.  This  is  a  misapprehension. 
The  restoration  of  a  record  that  once  existed,  but  is  now 
lost  or  destroyed,  is  not  an  amendment  or  alteration  of  a 
record,  and  should  not  be  confounded  with  such  an  amend- 
ment. 

Appellants  had  a  right  to  the  judgment  of  the  court  on 
the  question  whether  the  record  had  existed,  and  been  lost 
or  destroyed,  and  if  so  what  the  substance  of  it  was,  and  it 
was  error  to  refuse  to  act  on  account  of  a  supposed  want  of 
jurisdiction. 

Appellees  made  a  motion  in  the  Circuit  Court  to  expunge 
from  the  record  of  the  proceedings  had  in  that  court  upon 
the  application  for  restoration,  a  false  jurat  appearing  in 
such  record.  It  was  shown  to  the  court  that  it  was  false, 
and  that  it  had  been  interpolated  in  the  record  by  the  clerk 
of  the  court  in  vacation  on  November  15,  1894,  and  dated 
November  9,  1694,  so  as  to  appear  to  have  been  made  in 
term  time.  These  facts  were  not  contradicted  or  ques- 
tioned in  any  manner,  but  the  court  denied  the  motion,  and 
from  that  order  an  appeal  was  taken. 

A  motion  was  made  to  dismiss  that  appeal  and  was  taken 
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with  the  case.  It  is  contended  that  the  motion  was  to 
amend  a  record  after  the  term,  and  that  no  amendment 
could  be  made  in  the  absence  of  a  memorial  paper  or  min- 
ute from  which  the  fact  could  be  ascertained.  The  motion 
was  not  to  amend  or  change  a  record  made  by  the  court, 
but  to  expunge  a  false  and  fraudulent  interpolation  from 
the  record  which  had  neither  been  made  or  authorized  by 
the  court.  That  the  court  had  power  to  protect  its  records 
from  such  acts  we  think  can  not  be  doubted.  The  false 
jurat  was  inserted  in  vacation,  and  the  motion  to  expunge 
was  made  at  the  next  term,  and  Avas  in  apt  time. 

As  there  was  no  denial  of  the  fact,  and  no  room  for 
doubt  or  latitude  for  discretion,  we  think  that  it  was  error 
to  deny  the  motion.  The  motion  to  dismiss  the  appeal 
from  the  denial  of  appellees'  motion  is  overruled. 

The  orders  appealed  from  will  be  reversed,  and  the  cause 
remanded. 


Grand  Prairie  Co-operative  Grain  Association  v.  Michael 

Riordan  et  al. 

1.  Amendments— Power  of  the  Court  to  Allow  at  a  Subsequent  Term. 
— A  court  does  not  lose  its  powers  to  grant  leave  to  amend  a  declaration 
)*ecause  two  terms  have  passed  since  a  demurrer  was  sustained  to  it. 

2.  Evidences — Efforts  to  Settle,  Inadmissible. — When  an  unsuccessful 
attempt  has  been  made  by  a  corporation  to  effect  a  settlement  with  a 
defaulting  official,  what  the  individual  members  of  a  committee,  ap- 
pointed for  that  purpose,  may  have  said  while  trying  to  bring  about  the 
settlement,  is  inadmissible. 

Debt,  upon  an  officer's  bond.  Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
H«ard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  10,  1895. 

Daniel    H.    Paddock  and  E.    E.    Day,  attorneys    for 
appellant. 

W.  L.  Richardson  and  W.  It.  Hunter,  attorneys  for  ap- 
pellees. 
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Mb.  Justice  Harkee  delivered  the  opinion  of  the 
Come*. 

Appellant,  a  corporation,  employed  one  John  H.  Lenny, 
as  agent,  to  conduct  its  business.  Lenny  gave  bond  for  the 
faithful  performance  of  his  duty  in  the  sum  of  $2,000  with 
appellees  as  sureties. 

Claiming  that  Lenny  was  a  defaulter,  appellant  subse- 
quently brought  suit  upon  the  bond,  and  Lenny  was  also 
indicted  for  embezzlement.  A  compromise  of  the  civil  suit 
was  effected,  whereby  appellees  paid  appellant  $308,  in  full 
discharge  of  the  bond.  Lenny  was  subsequently  tried  upon 
the  indictment  and  acquitted. 

This  suit  followed  for  the  purpose  of  recovering  the  $308 
so  paid  to  appellant.  The  alleged  ground  of  recovery,  as 
set  up  in  the  declaration,  was  a  promise  by  appellant  to  pay 
back  the  money  in  the  event  of  Lenny's  acquittal  upon  a 
trial  of  the  criminal  charge.  Such  promise  was  denied  by 
appellant,  but  the  jury  found  for  appellees  and  judgment 
was  rendered  in  their  favor  for  $308  and  costs. 

A  general  demurrer  to  the  declaration  was  sustained  at 
the  January  term,  1893,  and  no  further  action  was  taken  in 
the  case  until  after  two  terms  had  passed,  when  appellant 
moved  to  strike  the  cause  from  the  docket.  Appellees  then 
asked  leave  to  amend  their  declaration,  which  was  granted, 
and  the  motion  to  strike  from  the  docket  overruled. 

There  is  no  force  in  the  contention  of  appellant,  that 
because  two  terms  intervened  the  sustaining  of  the  demur- 
rer and  the  asking  leave  to  amend  the  declaration,  the  case 
should  have  been  stricken  from  the  docket.  The  court  did 
not  lose  jurisdiction  of  the  case  and  had  full  power  at  the 
subsequent  term  to  allow  the  amendment. 

We  are  of  the  opinion,  however,  that  the  evidence  was 
wholly  insufficient  to  sustain  the  verdict.  The  only  evi- 
dence of  the  alleged  promise  was  that  of  appellee  Michael 
Riordan,  and  there  was  opposed  to  that  the  testimony  of 
six  directors  of  appellant,  and  the  clerk  of  the  board,  that  no 
such  promise  was  made.  Even  King,  Jtiordan's  co-plaintiff, 
did  not  corroborate  him. 
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The  facts  as  disclosed  by  the  record  are  that  after  a  defal- 
cation was  claimed  the  board  of  directors  appointed  a  com- 
mittee to  effect  a  settlement  with  appellees  as  bondsmen  for 
Lenny.  The  committee  failed  to  effect  a  settlement  and  the 
matter  was  referred  back  to  the  board  and  a  compromise 
was  there  made  for  $308.  "What  individual  members  of 
the  committee  may  have  said,  while  trying  to  bring  about 
a  settlement,  could  not  be  considered  as  evidenoe  of  a 
promise. 

The  judgment  is  reversed  and  the  cause  remanded. 


Frances  Crawford,  Impleaded  with  Ira  Swisher,  v.  J.  H. 

Crane. 

1.  Evidence — Denial  of  Signature — Ratification. — A  bank  clerk  with 
whom  a  note  was  left  for  collection  showed  it  to  a  person  whose  name 
appeared  upon  it  as  a  joint  maker,  and  was  informed  that  he  never 
signed  it,  but  that  the  note  was  all  right.  He  did  not  think  he  ought  to 
pay  it  but  would  try  to  get  it  out  of  the  principal  maker.  Held,  suffi- 
cient to  sustain  a  judgment  upon  the  note  under  a  plea  denying  the 
signature. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Mercer  County;  the  Hon.  Hiram  Bioelow,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December 
10, 1895. 

J.  H.  Connell  and  Thomason  &  Cummins,  attorneys  for 
appellant. 

Wilson  &  Church,  attorneys  for  appellee. 

Mr.  Justice  Lacet  delivered  the  opinion  of  the  Court. 

This  was  an  action  in  assumpsit  on  a  promissory  note  pur- 
porting to  be  given  by  Ira  Swisher  and  appellant  to  appel- 
lee. Appellant  denied  the  execution  of  the  note  under  oath, 
and  issue  was  joined,  and  the  cause  tried  by  the  court  with- 
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out  a  jury,  and  judgment  rendered  in  favor  of  the  appellee 
by  the  court  for  the  balance  due  on  the  note,  $116.55. 

The  only  cause  assigned  for  error  is,  that  the  finding  of 
the  court  was  against  the  weight  of  the  evidence.  The 
note  was  signed  by  Swisher,  son-in-law  of  the  appellant, 
and  appellant's  name  was  signed  to  it  in  the  handwriting 
of  her  daughter,  Minnie,  wife  of  Swisher,  since  deceased. 

The  appellant  testified  that  she  neither  signed  nor  author- 
ized her  daughter  to  sign  the  note.  On  the  other  hand, 
Swisher  testified  that  she  had  promised  him  to  sign  it  with 
him,  as  security,  and  that  he  sent  his  wife  with  the  note  to 
her  for  the.  purpose  of  getting  her  mother  to  sign  it,  and 
that  she  came  back  with  it  signed.  He  also  testified  that 
afterward  she  asked  him  if  he  had  gotten  the  money.  There 
was  testimony  also  of  a  bank  clerk,  where  the  note  had  been 
left  for  collection,  that  he  showed  her  the  note,  and  she  said 
she  never  signed  it,  but  said  the  note  was  all  right;  he  should 
try  to  get  it  out  of  Swisher;  that  she  did  not  think  she  ought 
to  pay  it.  This  was  the  substance  of  the  evidence  in  the  case 
and,  while  it  was  conflicting  and  somewhat  circumstantial 
on  the  part  of  the  appellee,  yet  we  think  it  was  sufficient  to 
sustain  the  judgment.  The  judgment  of  the  Circuit  Court 
is  therefore  affirmed. 


Simpson  Brick  Press  Company  v.  i.  H.  Wormley. 

1.  Contracts— Providing  that  the  Title  Slwll  Not  Pass. — An  agree- 
ment for  the  sale  of  a  brick  press  providing  that  the  title  to  and  right  of 
possession  of  said  brick  press  remains  vested  in  the  vendor  absolutely 
until  the  whole  of  the  purchase  price  is  fully  paid  by  the  vendee,  while 
valid  as  between  the  parties,  is  void  as  to  third  persons  without  notice. 

2.  Fixtures — When  a  Brick  Press  is. — A  brick  press  weighing  five 
and  one-fourth  tons,  actually  annexed  to  the  realty  by  being  secured  to 
a  foundation  of  brick  walls,  with  bolts  three  or  four  feet  long  and  applied 
to  the  uses  to  which  the  premises  were  appropriated  (the  making  of 
brick),  becomes  a  part  of  the  realty  and  passes  with  a  conveyance. 

8.  Parties — Who  Only  are  Necessary. — Where  the  evidence  shows 
that  no  one  but  the  defendant  had  any  interest  in  the  subject-matter  of 
the  suit,  he  is  the  only  necessary  party  • 
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4.  Practice — Who  Must  Take  Defaults. — If  a  plaintiff  desires  to 
have  a  default  taken  as  to  a  part  of  the  defendants  (they  having  with- 
drawn their  pleas),  or  the  suit  dismissed  as  to  them,  he  should  move 
for  such  default  on  dismissal.  The  withdrawing  defendants  are  not 
charged  with  any  duty  in  this  regard. 

5.  Secret  Liens — Subsequent  Purchasers  Without  Notice.— A  secret 
lien  is  not  binding  upon  subsequent  bona  fide  purchasers  without 
notice. 

Replevin.— Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon. 
Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court  at  the 
-May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

McKenzie  Cleland,  attorney  for  appellant,  contended 
that  nothing  can  be  presumed  from  the  fact  that  the  press 
was  placed  on  a  brick  foundation  and  firmly  attached  to  it, 
for  the  reason  that  this  was  necessary  in  order  to  use  the 
press  at  all.  It  could  not  otherwise  have  even  been  tested; 
and  was  placed  in  that  position  in  accordance  with  the  pro- 
visions of  the  contract  of  sale  before  it  had  been  accepted 
by  the  purchaser.  The  cases  are  numerous  in  which  similar 
articles  have  been  held  to  be  trade  fixtures  and  removable; 
citing  Harkey  v.  Cain  (Tex.),  6  S.  W.  Rep.  637;  Conrad  v. 
Sagman  Company,  54  Mich.  249;  Bunnell  v.  Richards,  10 
Me.  429;  Godard  v.  Gould,  17  Barb.  612;  Van  Ness  v.  Pac- 
ard,  2  Pet.  137;  Second  Smith's  Leading  Cases,  238;  Sword 
v.  Low,  122  111.  497;  Merritt  v.  Judd,  14  Cal.  59;  Holmes  v. 
Tremper,  20  Johns.  29. 

Hill,  Haven  &  Hill,  attorneys  for  appellee,  contended 
that  an  unrecorded  agreement,  whereby  the  vendor  attempts 
to  retain  a  secret  lien  on  property  under  circumstances  man- 
ifesting that  the  vendee  is  the  absolute  owner  thereof,  is 
void  as  to  third  parties.  Jennings  v.  Gage,  13  111.  610; 
Brundage  v.  Camp,  21  111.  330;  Murch  v.  Wright,  46  111.  488; 
Chickering  v.  Bastress,  130  111.  206. 

Actual  Eo'ice  or  knowledge  by  a  third  party,  that  the 
property  purchased  by  the  original  vendee  was  not  paid  for, 
does  not  invalidate  the  sale  or  affect  in  any  way  the  bona 
fides  of  a  subsequent  sale.    Forest  v.  Tinkham,  29  111.  141; 
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Porter  v.  Dement,  35  111.  478;  Frank  v.  Miner,  50  111.  444; 
Sage  v.  Browning,  51  111.  217;  Long  v.  Cockers,  128  111.  29. 
The  annexation  of  the  press  machine  in  the  manner  and 
by  the  means  appearing  in  this  record,  made  it  a  part  of  the 
realty,  and  it  passed  as  such  under  the  assignment  of  the 
leasehold  interest  by  Roberson  to  the  appellee.  Thielman 
v.  Carr,  75  111.  385;  Dobschuetz  v.  Holiiday,  82  111.  371; 
Stettauer  v."  Hamlin,  97  111.  312;  First  National  Bank  v. 
Adams,  138  111.  483;  Knapp  v.  Jones,  143  111.  375;  Fifield  v. 
Farmers  National  Bank,  148  111.  163. 

Mb.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

This  is  an  action  of  replevin  by  appellant  to  recover  the 
possession  of  a  brick  press  which  it  sold,  April  29,  1892,  to 
the  Millsdale  Pressed  Brick  Company,  for  $2,000,  under 
a  written  agreement  containing  the  following  provision : 

"  Tenth.  It  is  understood  and  agreed  that  the  title  to  and 
right  of  possession  of  said  brick  press  remains  vested  in  the 
party  of  the  first  part,  absolutely,  until  the  whole  of  the 
purchase  price  is  fully  paid  by  the  party  of  the  second  part, 
as  herein  provided;  and  it  is  further  understood  and  agreed 
that  the  accepting  of  notes  by  the  said  party  of  the  first 
part  as  evidence  of  said  indebtedness  shall  not  be  taken  as 
payment  of  said  purchase  money  until  said  notes  are  fully 
paid." 

The  agreement  was  signed  by  appellant,  and  by  the  Mills- 
dale  Pressed  Brick  Company,  by  R.  J.  Roberson,  president. 
The  machine  was  shipped  from  Chicago  to  Millsdale,  Illi- 
nois, where  it  was  received  by  Roberson  and  placed  in  a 
building  on  land  leased  by  Roberson  in  his  own  name,  from 
T.  O.  Mills  and  wife.  The  purchase  price  was  payable  in  in- 
stallments, and  Roberson  paid  at  different  times  $750,  and 
on  August  1,  1892,  executed,  in  the  name  of  the  Millsdale 
Pressed  Brick  Company,  promissory  notes  for  the  purchase 
money  then  unpaid.  The  machine  and  premises  were  used 
for  the  manufacture  of  brick  by  Roberson  until  February 
24,  1893,  when  he  sold  the  plant  and  assigned  his  lease  to 
appellee  for  $2,840.    Roberson  was  indebted  to  appellee  in 
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the  sum  of  $2,700,  and  that  indebtedness  was  canceled,  and 
the  balance  of  $140  was  paid  in  cash.  Appellee  afterward 
went  into  possession  of  the  premises,  and  the  suit  followed. 
It  was  tried  by  the  court  without  a  jury,  and  there  was  a 
finding  and  judgment  for  appellee. 

The  suit  was  commenced  against  J.  H.  ^jVormley,  R.  J. 
Roberson  and  Hillsdale  Brick  and  Tile  Company.  There 
was  no  service  of  the  writ  on  the  defendants,  but  pleas 
were  filed  on  behalf  of  all  of  them  by  Hill,  Haven  &  Hill, 
attorneys.  At  the  trial  the  appearances  and  pleas  were,  by 
leave  of  court,  withdrawn  as  to  said  Millsdale  Brick  and 
Tile  Company  and  R.  J.  Roberson,  and  the  case  proceeded 
to  trial  between  the  plaintiff  and  the  defendant,  J.  H. 
Wormley,  without  further  action  as  to  the  other  defendants. 
A  reversal  is  urged  on  that  account,  and  it  is  claimed  that 
it  was  wrong  to  try  the  case  without  a  rule  on  the  other  de- 
fendants to  plead  and  a  default  for  want  of  a  plea  or  a  dis- 
missal of  the  suit  as  to  them.  As  far  as  Millsdale  Brick  and 
Tile  Company  was  concerned,  it  was  evidently  not  a  natural 
person,  and  it  was  not  alleged  to  be  a  corporation.  So  far 
as  appears  it  was  not  a  legal  entity  at  all.  The  evidence 
shows  that  no  one  but  the  defendant  Wormley  had  any  in- 
terest in  the  subject-matter  of  the  suit,  and  he  was  the 
only  necessary  party.  If  plaintiff  wanted  other  defendants 
defaulted  or  its  suit  dismissed  as  to  them  it  should  have  moved 
for  the  default  or  dismissal.  The  remaining  defendant  was 
not  charged  with  any  duty  in  that  regard. 

It  was  a  material  question  at  the  trial  whether  the  machine 
had  become  a  part  of  the  real  estate.  It  weighed  five  and 
one-fourth  tons,  and  was  operated  by  means  of  a  driving 
pulley  connected  by  belt  with  a  line  shaft,  receiving  the 
power  from  an  engine.  It  would  not  go  into  the  building 
at  the  door,  and  a  hole  was  cut  in  the  building  to  let  it  in. 
An  excavation  having  been  made,  a  foundation  of  brick 
walls  was  built,  and  it  was  secured  to  the  foundation  with 
bolts  three  or  four  feet  long.  It  was  thus  actually  annexed 
to  the  realty  and  was  applied  to  the  uses  to  which  the  prem- 
ises were  appropriated,  the  operation  of  a  brick  yard  and 
making  brick.    But  it  is  said  because  the  owner  was  a  ten- 
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ant,  the  machine  would  be  a  trade  fixture,  which  might  be 
taken  away  at  the  end  of  the  term,  and  therefore  it  would 
remain  personal  property.  Such  intention  was,  however, 
rebutted  by  the  provisions  of  the  lease,  by  which  the  ma- 
chinery was  to  become  an  accession  to  the  real  estate  and 
was  to  pass  with  the  reversion  to  the  lessors.  We  think  that 
the  machine  became  a  part  of  the  real  estate,  and  the  private 
agreement  between  plaintiff  and  Roberson,  that  its  char- 
acter should  be  different  from  what  it  appeared,  would  not 
change  such  character  as  to  third  parties  without  notice. 
Dobschuetz  v.  Holliday,  82  111.  371;  Fifield  v.  Farmers  Natl 
Bank,  148  111.  163. 

It  is  also  urged  that  the  machine  was  not  included  in  the 
sale  to  defendant,  because  Roberson  did  not  own  it,  but  that  it 
was  bought  by  the  Millsdale  Pressed  Brick  Company  through 
him  as  president.  There  was  no  statement  or  averment  in 
the  affidavit,  writ,  declaration  or  elsewhere,  that  the  brick 
company  or  brick  and  tile  company  was  a  corporation,  and 
the  evidence  tends  to  show  that  Roberson  was  doing  busi- 
ness under  such  name.  He  was  all  the  company  there  was, 
and  owned  the  leasehold  estate,  and  transferred  it  to  the 
defendant.  The  sale  of  the  machine  having  been  made  and 
the  possession  having  passed  to  the  purchaser,  the  secret  lien 
of  plaintiff  under  this  agreement  was  not  valid  against  sub- 
sequent purchasers.  Chickering  v.  Bastress,  130  111.  216; 
Fifield  v.  Farmers  National  Bank,  svpra. 

The  defendant  was  &  bona  jlde  purchaser  without  notice  of 
the  secret  lien.  He  denied  any  knowledge  on  that  subject, 
and  the  court  was  justified  in  finding  that  ho  had  none. 

The  judgment  will  be  affirmed. 


Chicago  &  Eastern  Illinois  R.  R.  Co.  v.  Lyman  M.  John- 
son, Adm'r  Estate  of  Bernice  A.  Johnson. 

1.  Railroads— Care  in  Running  Trains— Absence  of  a  Flagman  at 
Crossing,— Although  there  is  no  law  requiring  a  flagman  at  a  railroad 
crossing,  the  absence  of  one  may  be  shown  in  connection  with  the  amount 
of  travel,  on  the  question  of  care  and  caution  in  running  trains. 
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&  Comparative  Negligence— Error  to  Instruct  as  to.— The  doctrine 
of  comparative  negligence  is  no  longer  the  law  of  this  State  (Lake  Shore 
&  M.  S.  Ry.  Co.  v,  Hessions,  150  111.  546),  and  it  is  error  to  instruct  a 
jury  that  the  liability  of  the  defendant  depends  upon  that  doctrine. 

8.  Instructions — Error  in  Taking  Questions  from  the  Jury. — Under 
a  declaration  charging  that  certain  things  had  been  negligently  done, 
an  instruction  which  takes  this  question  from  the  jury  is  erroneous. 

4.  Same — What  Constitutes  Gross  Negligence. — In  instructing  the 
jury,  it  is  error  in  the  court  to  make  a  declaration  that  a  certain  act  is 
gross  negligence. 

5.  Same — Directing  a  Verdict  upon  a  Single  Fact — An  instruction 
which  directs  a  verdict  upon  the  proof  of  a  single  fact,  where  the  proof 
of  other  facts  is  essential  to  a  recovery,  is  erroneous. 

6.  Same — Damages  Not  to  Exceed  the  Amount  Limited  by  Statute. — 
la  an  action  under  the  statute,  providing  for  the  recovery  of  damages, 
whenever  the  death  of  a  person  is  caused  by  a  wrongful  or  negligent  act, 
an  instruction  which  tells  the  jury  that  they  are  the  sole  judges  of  the 
measure  of  damages,  and  are  only  limited  by  the  statute,  is  erroneous,  as 
tantamount  to  saying,  if  they  can  find  such  a  verdict  they  ought  to 
doit. 

7.  Negligence — Cars  upon  Side  Tracks. — Railroad  companies  must 
leave  cars  to  be  unloaded,'  and  provide,  for  the  demands  of  the  public, 
empty  cars  to  be  loaded.  Side  tracks  are  proper  places  for  such  care, 
and  a  company  can  not  be  held  for  negligence  in  having  them  there, 
although  they,  necessarily,  obstruct  the  view  of  the  road  from  some 
points. 

Trespass  on  the  Case. — Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  Iroquois  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Reversed  and 
remanded.    Opinion  filed  December  10,  1895. 

W.  J.  Calhoun,  attorney  for  appellant;  W.  H.  Lyford, 
Morris  &  Hooper  and  Eat  &  Kay,  of  counsel. 

Hilscher  &  Goodykar  and  Robert  Doylk,  attorneys  for 
appellee. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court.  . 

This  is  an  action  by  appellee  as  administrator  of  his  de- 
ceased child,  Bernice  Johnson,  to  recover  damages  for  her 
death  resulting  from  injuries  caused  by  an  engine  of  appel- 
lant at  a  street  crossing  in  Watseka,  Illinois.    The  deceased, 
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who  was  nine  years  of  age,  was  riding  a  pony  along  the 
street  and  while  crossing  the  railroad  just  as  an  engine, 
which  had  been  detached  from  a  freight  train,  moved  upon 
the  crossing,  the  pony  was  struck  by  the  engine  and 
knocked  down,  the  child  was  thrown  off  and  both  were  run 
over.  The  child  died  the  next  morning  from  her  injuries. 
The  acts  of  negligence  charged  were : 

1.  Kunning  the  engine  in  a  defective  condition  without 
a  pilot  on  the  front  to  push  things  off  the  track. 

2.  Failure  to  give  the  statutory  warning  for  eighty  rods 
before  reaching  the  crossing. 

3.  Allowing  the  view  of  the  engine  to  be  obstructed  by 
cars  standing  on  a  side  track. 

4.  Starting  the  engine  after  it  had  stopped  without  giv- 
ing warning  a  reasonable  time  before  starting. 

5.  Starting  the  engine  too  quickly  and  driving  it  with 
too  much  force  over  the  crossing  after  it  had  been  stopped. 
The  general  issue  was  pleaded,  and  on  a  trial  there  was  a 
verdict  for  $4,500  on  which  judgment  was  entered. 

The  street  ran  east  and  west  and  crossed  the  railroad' 
tracks  at  right  angles.  The  deceased  approached  the  cross- 
ing from  the  east,  riding  the  pony  on  a  canter,  and  the 
train,  consisting  of  an  engine  and  from  fifty  to  fifty-seven 
freight  cars  came  from  the  north,  and  stopped  from  ten  to 
fourteen  feet  north  of  the  street.  The  stop  was  only  mo- 
mentary, being  just  long  enough  to  slack  the  coupling  and 
pull  the  .pin  between  the  tender  and  first  car,  and  the  en- 
gine then  started  and  moved  upon  the  street  and  over  the 
crossing  at  what  the  witnesses  thought  a  rate  of  about  three 
miles  an  hour  or  a  fast  walk.  There  was  a  box  car  on  the 
side  track  east  of  the  main  track  which  stood  over  the  side- 
walk and  extended  into  the  street  perhaps  half  its  length, 
obstructing  the  view  of  the  engine  from  the  east  until  de- 
ceased was  within  twenty-five  or  thirty  feet  of  the  main 
track.  There  were  other  cars  on  the  side  track  north  of 
the  street,  and  buildings  along  the  right  of  way,  which  tended 
to  prevent  one  coming  from  the  east  from  seeing  the  train 
as  it  came  toward  the  street.    As  deceased  approached  the 
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crossing  she  was  called  to  by  two  men  who  warned  her  of 
the  train  and  not  to  cross.  They  did  not  fix  the  distance 
from  the  main  track  alike  when  the  warnings  were  given, 
bat  she  could  see  the  engine  herself  for  twenty-five  or  thirty 
feet  before  reaching  the  main  track.  It  was  perhaps  about 
the  time  when  she  came  in  view  of  it  that  she  was  warned. 
At  any  rate  she  checked  the  pony  at  about  that  point,  but 
did  not  get  control  of  it.  Although  old  and  ordinarily 
gentle  it  was  frightened  as  well  as  its  rider,  and  it  shied  to 
the  south  and  ran  around  the  front  of  the  engine  with  fatal 
result.  She  was  a  bright  and  intelligent  girl,  strong  and 
experienced  beyond  her  years,  and  well  accustomed  to  ride 
and  handle  the  pony. 

The  evidence  was  that  the  statutory  signal  was  given  for 
eighty  rods  before  the  stop  at  the  street  by  ringing  the  bell, 
and  the  whistle  was  blown  several  times.  There  were  four 
long  whistles  given  for  opening  the  gate  at  the  crossing  of 
the  Toledo,  Peoria  &  Western  Railway,  which  was  south 
of  the  street  in  question. 

Whether  any  warning  was  given  of  the  starting  of  the 
engine  after  it  had  stopped  was  in  dispute,  and  the  evidence 
on  that  question  was  contradictory.  The  pilot  or  cow- 
catcher of  the  engine  had  been  struck  the  day  before  by  a 
train  of  another  railroad  in  Chicago,  and  so  badly  broken 
that  it  had  to  be  taken  off.  The  shops  of  the  defendant 
were  in  Danville,  Illinois,  south  of  Watseka,  and  it  became 
necessary  to  take  the  engine  there  to  have  the  pilot  re- 
placed. It  was  going  to  the  shops  and  was  being  used 
without  a  pilot  to  haul  the  train  of  cars.  Whether  the  con- 
dition of  the  engine  contributed  to  the  injury  was  a  con- 
troverted question.  The  evidence  for  plaintiff  was  that  a 
pilot  would  have  been  likely  to  throw  the  pony  and  child 
off  the  track,  while  the  testimony  for  defendant  was  that  it 
would  have  no  such  tendency  when  moving  at  a  rate  of 
speed  so  slow,  but  that  they  would  have  been  rolled  under 
it  with  the  same  result  as  without  a  pilot.  It  was  con- 
tended  by  defendant  that  an  engine  must  be  moving  at 
considerable  speed  in  order  that  a  pilot  might  have  any 
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effect  in  throwing  objects  from  the  track,  and  several  wit- 
nesses so  testified. 

The  only  error  claimed  to  have  occurred  in  the  admis- 
sion of  evidence  is  in  allowing  plaintiff  to  prove  the  amount 
of  travel  that  went  over  the  crossing,  and  that  there  was  no 
flagman  there.  The  objection  is  that  there  was  no  issue  in 
the  pleadings  on  those  subjects.  In  C.  &  I.  R.  R.  Co.  v. 
Lane,  130  111.  J16, it  was  held,  that  although  there  was  no 
law  requiring  a  flagman  at  a  crossing,  the  absence  of  one 
was  proper  to  be  shown  in  connection  with  the  amount  of 
travel,  on  the  question  of  the  care  an,d  caution  required  of 
the  railroad  company  in  running  its  trains.  One  of  the 
specifications  in  this  case  was  starting  the  engine  too 
quickly,  and  running  with  too  much  force  over  the  crossing; 
and  the  evidence  also  showed  that  a  box  car  stood  partly 
in  the  street.  Under  the  rule  in  that  case  the  evidence  was 
competent. 

In  giving  instructions  to  the  jury,  at  the  instance  of  plaint- 
iff, the  court  first  gave  three,  defining  ordinary  care,  slight 
negligence  and  gross  negligence.  The  fourth,  fifth  and 
sixth  followed  on  the  subject  of  comparative  negligence, 
which  is  no  longer  the  law  of  this  State.  L.  S.  &  M.  S.  Ry. 
Co.  v.  Hessions,  150  111.  546.  And  the  fourth  instruction 
expressly  told  the  jury  that  the  liability  of  defendant  de- 
pended upon  that  doctrine.  While  it  has  been  said  that  a 
judgment  need  not  be  reversed  where  an  instruction  on 
comparative  negligence  contains  a  requirement  of  ordinary 
care  on  the  part  of  the  person  injured,  and  therefore 
amounts  to  a  statement  of  the  correct  rule,  these  were 
rendered  especially  objectionable  by  making  the  liability 
depend  upon  the  abolished  doctrine.  They  should  not  have 
been  given. 

The  seventh  instruction  for  plaintiff  was  as  follows : 

"  You  are  instructed  by  the  court  that  if  you  believe, 
from  the  evidence  in  this  case,  that  the .  injury  to  the 
deceased  occurred  on  account  of  the  defendant  having  per- 
mitted its  cars  on  its  side  tracks  to  obstruct  the  view  of  its 
road,  or  on  account  of  having  no  pilot  on  its  engine,  or  on 
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account  of  running  its  engine  at  too  great  a  speed  over  the 
crossing,  or  on  account  of  starting  the  engine  without  ring- 
ing the  bell  or  sounding  the  whistle  a  reasonable  length 
of  time  before  starting,  and  while  the  deceased  was  in  the 
exercise  of  ordinary  care  under  all  circumstances  in  the  case, 
then  your  verdict  should  be  for  the  plaintiff." 

It  had  been  charged  that  these  things  had  been  negligently 
done,  and  by  this  instruction  thecourt  took  that  question  from 
the  jury  and  decided  it,  telling  them  that  if %  either  of  them 
was  done  at  all,  they  must  find  for  the  plaintiff.  There  was 
no  statute  requiring  a  pilot  on  an  engine  or  fixing  the  rate 
of  speed,  from  which  the  court  could  say  that  the  want  of  a 
pilot  or  the  rate  of  speed  was  negligent.  There  was  evi- 
dence of  cars  standing  along  the  side  track  besides  the  one 
projecting  into  the  street,  and  they  obstructed  the  view  of 
the  railroad  somewhat  from  various  points.  A  man  was  un- 
loading coal  from  one  of  them,  and,  so  far  as  appears,  they 
were  ail  there  for  proper  purposes  and  in  proper  places  for 
the  legitimate  business  of  the  defendant.  It  must  leave 
cars  to  be  unloaded,  and  provide  for  the  demands  of  the  pub- 
lic, empty  cars  to  be  loaded.  Side  tracks  are  proper  places 
for  such  cars,  and  defendant  could  not  be  held  for  negligence 
in  having  them  there,  although  they  would  necessarily 
obstruct  the  view  of  the  railroad  from  some  points.  Gar- 
land v.  C.  &  N.  W.  Ry.  Co.,  8  III.  App.  571;  W.  S.  L.  &  P. 
Ry.  Co.  v.  Hicks,  13  111.  App.  407;  C.  &  A.  R.  R.  Co.  v.  Nel- 
son, 59  I1L  App.  308.  Aside  from  the  car  which  projected 
into  the  street,  no  right  of  the  public  was  in  any  way  invaded 
by  cars  on  the  side  track.  The  evidence,  as  to  such  other 
ca^s,  was  competent  to  show  the  situation  as  affecting  the 
care  and  caution  required  of  the  respective  parties,  but  their 
presence  was  not  a  ground  of  recovery.  Yet  the  instruction 
made  that  fact  the  basis  for  a  verdict.  It  was  wrong,  and, 
as  to  the  question  of  negligence,  it  invaded  the  province  of 
the  jury. 

Having  by  the  third  instruction  defined  gross  negligence 
to  be  the  want  of  slight  care  or  an  utter  disregard  of  con- 
sequences in  the  performance  of  a  given  act,  the  court  gave 
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the  ninth  instruction,  bringing  an  act  within  the  definition, 
as  follows : 

"  You  are  instructed  by  the  court,  that  if  you  believe, 
from  the  evidence  in  this  case,  that  the  defendants'  serv* 
ants  started  the  engine  standing  about  fourteen  feet  from 
a  public  highway,  in  the  city  of  Watseka,  without  ringing 
the  bell  or  sounding  a  whistle  a  reasonable  time  before 
starting,  then,  in  that  case,  the  court  instructs  you  that  the 
defendant  was  guilty  of  gross  negligence.  And  if  you  fur- 
ther believe  from  the  evidence  in  this  case,  that  the  engine 
was  so  driven  across  the  highway,  and  that  the  deceased 
was  thereby  injured  while  in  the  exercise  of  ordinary  care, 
you  should  find  for  the  plaintiff,  and  assess  his  damages  at 
such  amount  as  the  evidence  warrants,  not  exceeding,  how- 
ever, $5,000." 

That  it  was  wrong  for  the  court  to  make  a  declaration  to 
the  jury  that  the  act  was  gross  negligence  is  manifest.  And 
it  was  without  justification  in  the  evidence. 

The  sixteenth  instruction  was  given  as  follows :  "  The 
court  instructs  you  that  if  you  believe,  from  the  evidence 
in  this  case,  that  the  engine  was  started  without  ringing  the 
bell  or  sounding  the  whistle  a  reasonable  length  of  time  be- 
fore starting,  and  if  you  further  believe,  from  the  evidence, 
that  the  accident  would  not  have  happened  had  such  signals 
been  given,  then  you  should  find  for  the  plaintiff." 

This  directed  a  verdict  upon  proof  of  a  single  fact,  while 
if  the  act  referred  to  was  negligent,  the  law  would  still  add 
the  requirement  of  proof  that  the  injured  party  was  in  the 
exercise  of  ordinary  care.  Whether  the  deceased  did  exer- 
cise such  care  in  approaching  the  crossing  was  a  disputed 
question,  and  it  was  a  serious  error  to  give  an  instruction 
taking  it  from  the  jury. 

There  were  several  instructions  on  the  question  of  dam- 
ages. Among  them  was  the  eighth,  by  which  the  jury  were 
told  that  they  were  the  sole  judges  of  the  measure  of  dam- 
ages and  were  only  limited  in  the  amount  by  the  statute. 
Their  attention  was  then  called  to  matters  affecting  the 
damages,  and  the  instruction  concluded  with  the  statement 
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that  if,  from  all  the  evidence  and  circumstances  in  the  case 
as  proven,  they  considered  the  damage  to  be  the  full  amount 
set  forth  in  the  statute,  of  $5,000,  they  should  so  find  by 
their  verdict.  It  amounted  to  saying  that,  if  they  could 
find  such  a  verdict,  they  ought  to  do  it.  Of  similar  character 
was  the  eleventh,  which  was  as  follows: 

"  On  the  part  of  the  plaintiff  you  are  instructed  that  in 
this  kind  of  a  case  it  is  not  necessary  that  there  should  be 
any  proof  of  actual  services  of  pecuniary  value  rendered  to 
next  of  kin;  nor  that  any  witness  should  express  an  opinion 
as  to  the  value  of  such  services.  And  when  the  deceased  is 
a  minor  and  leaves  a  father  and  mother  entitled  to  her  serv- 
ices, the  law  presumes  a  pecuniary  loss  to  them;  and  the 
damages  in  such  case  can  be  greatly  increased  by  proof  of 
the  personal  character  of  the  deceased;  and  if  you  believe, 
from  the  evidence  in  this  case,  that  the  deceased  was  a  child 
of  more  than  ordinary  ability  in  intellect  and  had  a  strong 
physical  system,  and  was  of  a  careful  and  saving  disposition 
and  loved  her  parents  and  brother,  such  facts,  if  proven  in 
evidence,  are  proper  to  be  considered  in  determining  the 
amount  of  damages;  and  if,  from  all  the  evidence,  you  be- 
lieve a  damage  has  been  sustained  to  the  amount  of  $5,000, 
you  should  so  find,  as  the  matter  is  solely  with  you,  to  be 
governed  by  the  evidence  and  circumstances  in  the  case." 

These  instructions  were  pursuasive  arguments  by  the 
court  for  a  verdict  of  $5,000,  with  the  statement  in  each 
that  the  jury  were  the  sole  judges  of  that  question.  They 
emphasized  the  fact  that  the  only  limitation  on  the  jury 
was  the  statutory  one.  The  jury  were  told  that  they  could 
come  up  to  the  limit  if  they  saw  fit  to  do  so,  and  they  were 
invited  to  do  it.  The  instructions  were  far  more  objection- 
able than  the  one  condemned  in  C,  R.  I.  &  P.  R.  R.  Co. 
v.  Austin,  69  HI.  426.  It  is  replied  that  they  were  not 
effective  in  procuring  a  verdict  for  $5,000,  and,  as  the  sug- 
gestions were  not  adopted,  no  harm  came  from  them.  But 
while  they  did  not  secure  all  that  was  asked  for,  they  came 
very  near  it,  and  it  is  not  presumed  that  the  jury  would 
have  estimated  the  mere  pecuniary  loss  at  the  amount  of 
the  verdict  unless  influenced  by  them. 
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There  were  proper  instructions  on  the  part  of  the  defend- 
ant, but  the  errors  in  those  given  for  plaintiff  were  not  of  a 
nature  to  be  cured  by  others.  The  judgment  must  be  re- 
versed and  the  cause  submitted  to  another  jury,  and  it  is 
reversed  and  the  cause  remanded  accordingly. 
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83  390  Joel  J.  Bailey  &  Co.  v.  Snyder  Bros,  et  al. 

1.  Judgments —By  Confession  in  Vacation. — A  judgm  ent  confessed  in 
vacation  before  the  clerk  is  void,  where  there  is  no  proof  of  its  execution, 
or  of  other  facts  necessary  to  show  that  the  debt  was  due  and  owing. 

2.  Same— By  Corporations.— A  judgment  confessed  against  a  cor- 
poration upon  a  note  signed  by  the  president  and  secretary  but  not  un- 
der the  seal  of  the  corporation,  and  without  proof  being  filed  with  the 
cognovit  that  the  president  and  secretary  had  authority  to  sign  a  power 
of  attorney  to  confess  a  judgment,  is  void. 

3.  Same— When  Void,  Not  to  be  Made  Valid  by  Subsequent  Proof— 
Where  a  judgment  confessed  in  vacation  is  void  for  want  of  proof  of 
power  to  execute  the  power  of  attorney  upon  which  if  is  confessed,  such 
proof  can  not  afterward  be  received  to  cure  the  defect 

4.  Judgment  Notes— Poxoer  of  Officers  of  a  Corporation  to  Exe- 
cute.— The  president,  treasurer  or  secretary  of  a  corporation  can  execute 
a  power  of  attorney  to  confess  a  judgment  against  the  corporation  only 
where  such  power  is  conferred  by  the  board  of  directors.  They  have  no 
such  power  by  virtue  of  their  office, 

5.  Corporations— Seal>  When  Prima  Facie  Evidence.— The  seal  of  a 
corporation  affixed  to  an  instrument  is  prima  facie  evidence  of  the  assent 
of  the  corporation  when  the  signature  of  the  .president  of  the  corporation 
and  the  custodian  of  its  seal  attached  to  the  instrument  is  shown  to  be 
genuine. 

6.  Lis  Pendens— Sale  of  Assets  by  a  Corporation. — Where  a  bill  is 
filed  under  section  25  of  chapter  32,  R.  S.,  entitled  "  Corporations,"  it 
is  contemplated  that  the  assets  of  the  corporation  shall  be  distributed 
pro  rata  among  creditors,  where  there  is  not  enough  to  pay  all  in  full; 
and  the  corporation  has  no  power  to  make  a  valid  sale  of  its  assets  and 
prefer  creditors,  after  the  service  of  summons,  so  as  to  deprive  the  court 
of  its  jurisdiction.  , 

Bill  to  Dissolve  a  Corporation.— Appeal  from  the  Circuit  Court  of 
Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Reversed  and  remanded,  with  direc- 
tions.   Opinion  filed  December  10,  1895, 
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Statement  of  the  Case. 

Snyder  Brothers  was  a  corporation,  organized  in  1891 
under  the  general  incorporation  act,  and  was  doing  business 
at  Galesburg,  111.,  as  retail  dealers  in  notions,  toys  and  gen- 
eral merchandise,  until  the  3d  day  of  January,  1894.  In 
September  or  October,  1893,  the  concern  found  itself  in  fail- 
ing circumstances,  and  was  compelled  to  borrow  money  to 
meet  its  obligations.  Messrs.  Prince  &  Welsh  were  its  at- 
torneys. The  holiday  trade  failed  to  help  it  out,  and  on 
January  1,  1894,  it  was  unable  to  meet  its  obligations,  and 
concluded  to  quit  business,  and  determined  to  pay  some  of 
its  creditors  in  full,  notwithstanding  it  would  take  all  its 
assets.  It  thereupon  executed  its  judgment  notes  to  a  por- 
tion of  its  creditors,  to  wit.  the  First  National  Bank  of 
Galesburg,  Illinois,  for  the  sum  of  $2,400;  S.  Spear  &  Sons, 
of  Galesburg,  $263.28;  John  Ridley,  the  father-in-law  of  the 
secretary,  $1,077.43;  also  Prince  &  Welsh,  its  attorneys,  $250 
for  their  attorneys'  fees.  Power  to  execute  judgment  notes 
had  been  given  the  president  and  secretary,  by  resolution  of 
the  board  of  directors,  but  none  of  the  notes  were  executed 
under  the  seal  of  the  corporation.  The  president  and  secre- 
tary executed  the  notes  without  the  seal.  On  the  same  day 
and  at  the  same  time,  the  president  made  an  assignment  to 
Prince  &  Welsh,  of  all  the  book  accounts  of  the  corporation, 
which  directed  them  to  collect  and  receipt  for  said  accounts, 
and  out  of  the  proceeds,  first  pay  their  fees,  and  the  balance 
to  be  paid  on  the  four  judgments  named,  and  return  the 
surplus  to  the  corporation.  On  the  same  day,  the  2d  day 
of  January,  1894,  judgment  was  taken  on  the  four  judgment 
notes,  and  executions  were  issued  and  levies  made  on  the 
stock  of  goods  and  the  fixtures  of  the  corporation.  The  prop- 
erty levied  upon,  and  the  book  accounts,  were  all  the  assets 
of  the  corporation.  Sale  of  the  goods  was  advertised  by  the 
sheriff  for  January  18, 1894,  and  on  that  day  the  appellants, 
creditors  of  the  said  corporation  to  an  amount  of  between 
seven  and  eight  hundred  dollars,  filed  a  bill  in  the  Circuit 
Court,  in  chancery,  asking  to  have  the  four  judgments  set 
aside,  and  a  receiver  appointed  to  close  up  the  business.    The 
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corporation,  the  stockholders  and  the  judgment  creditors 
were  made  defendants  to  the  bill. 

On  January  18th  a  notice  was  served  on  each  of  the  de- 
fendants, that  on  Saturday,  January  20th,  an  application 
would  be  made  before  the  judge  of  the  Circuit  Court  for  an 
injunction.  The  sale  was  not  made,  but  after  the  service  of 
the  summons  on  all  the  defendants,  and  their  attorneys, 
Prince  &  Welsh,  the  corporation  executed  a  bill  of  sale 
of  the  stock  of  goods  from  Snyder  Brothers  to  the  four 
judgment  creditors,  and  ordered  the  executions  returned. 
The  four  judgment  creditors  sold  the  stock  of  goods  to 
Meyer  for  the  express  consideration  of  $3,000,  and  turned 
over  the  bill  of '  sale  to  him.  On  April  17,  1894,  Prince  & 
Welsh  were  appointed  receivers  by  the  Circuit  Court,  and 
they  were  ordered  to  collect  the  book  accounts  of  Snyder 
Brothers,  and  hold  the  money  subject  to  the  order  of  the 
court.  On  July  31,  1894,  Prince  &  Welsh,  assignees  of  the 
book  accounts  underthe  assignment  of  Snyder  Brothers,  filed 
an  inventory  and  bond  as  assignees  in  the  County  Court, 
and  proceeded  to  administer  the  assigned  property  in  the 
County  Court.  Upon  a  hearing  the  court  dismissed  the 
appellant's  bill  and  refused  to  set  aside  the  judgments,  and 
refused  to  appoint  a  receiver. 

Harris  &  Kino,  attorneys  for  appellants. 

J.  A.  McKenzie  and  Prince  &  Welsh,  attorneys  for  ap- 
pellees. 

Mr.  Justice  Lacey  delivered  Tns  opinion  of  the  Court. 

The  point  is  presented  in  this  case,  whether  the  four  judg- 
ments named  above — confessed  on  judgment  notes  by  the 
president  and  secretary  of  the  company,  where  the  notes 
were  without  the  seat  of  the  corporation,  and  where  there 
was  no  proof  on  file  at  the  time  of  the  confession  that  the 
president  and  secretary  had  authority  to  execute  judgment 
notes,  and  power  of  attorney  to  confess  judgment — were 
void,  or  whether  they  were  good  and  valid  judgments.  This, 
and  similar  questions,  have  been  before  this  court  on  several 
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occasions,  and  we  have  held  that  judgments  confessed  in 
vacation,  as  these,  before  the  clerk  were  void  unless  accom- 
panied by  proof  of  their  execution,  or  of  other  facts  neces- 
sary to  show  that  the  debt  was  then  due  and  owing.  In 
the  case  of  Matzenbaugh  v.  Doyle,  50  111.  App.  189,  we  held 
that  where,  on  the  face  of  the  note,  the  statute  of  limitations 
had  run  against  it,  a  judgment  confessed  on  it  in  vacation 
was  void  where  there  was  no  accompanying  proof  that  the 
debt  had  been  revived,  and  the  judgment  could  not  be  made 
valid  or  helped  out  by  extrinsic  evidence  that  the  note  had 
been  revived  by  payments.  The  judgment  of  the  Appellate 
Court  was  affirmed  in  the  Supreme  Court,  156  111.  331.  The 
president  and  treasurer,  or  secretary  of  a  corporation,  can 
execute  a  power  of  attorney  to  confess  judgment  against 
the  corporation  only  when  such  power  is  conferred  by  the 
board  of  directors.  They  have  no  such  power  by  virtue  of 
their  office.  Joliet  Electric  Light  and  Power  Co.  v.  Ingles, 
23  111.  App.  45;  Adams  v.  Cross- Wood  Printing  Co.,  27  111. 
App.  313;  Beach  on  Private  Corporations,  Vol.  1,  Sec.  202. 
The  seal  of  the  corporation,  however,  is  prima  facie  evi- 
dence of  the  assent  of  the  corporation,  when  the  signature 
of  the  president  and  the  custodian  of  the  corporate  seal  of 
the  corporation  attached  to  the  instrument  are  shown  to  be 
genuine.  See  authorities  above  cited.  In  this  case  there 
was  no  proof  filed  with  the  cognovit  showing  that  the  presi- 
dent and  secretary  had  authority  to  sign  a  power  of  attor- 
ney to  confess  judgment,  nor  any  resolution  of  the  board 
giving  them  such  power;  there  was  no  corporate  seal  to  the 
note  and  power  of  attorney. 

It  therefore  follows  that  the  judgments  on  their  face,  as 
to  all  the  world,  were  void  and  of  no  validity.  It  is  in- 
sisted, however,  that  there  was  a  resolution  of  the  board  of 
record  giving  such  power,  and  it  was  produced  in  evidence. 

This  proof,  however,  as  decided  in  Matzenbaugh  v.  Doyle, 
supra,  could  not  be  received  to  validate  the  judgments  en- 
tered in  vacation  by  confession. 

After  the  judgments  were  alleged  to  be  void  in  appel- 
lant's bill,  and  all  the  defendants,  including  the  stockholders 
the  corporation,  and  the  holders  of  the  void  judgments, 
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were  served  with  summons,  the  directors  of  the  corpora- 
tion met  and  passed  a  resolution  authorizing  a  sale,  and 
sold  the  assets  of  the  corporation  to  the  judgment  creditors 
for  the  sum  of  their  judgments,  said  judgments  amounting 
to  $3,091,  said  to  be  the  full  value  of  the  goods.  This  was 
all  done  while  this  suit  was  pending,  and  when  the  court 
had  full  jurisdiction  of  the  subject-matter  and  of  the  parties. 
Snyder  Bros,  were  powerless  to  make  this  sale  at  that  time 
and  the  judgment  creditors  to  receive  the  benefits  of  it 
McCauley  v.  Eogers,  104  111.  578;  Grant  v:  Bennett,  96  I1L 
513;  Hallhorn  v.  Green,  125  111.  247. 

The  doctrine  of  lis  pendens  applies  as  to  the  creditor  of 
the  corporation,  and  the  corporation  itself,  and  to  the  pur- 
chaser of  the  goods.  It  was  too  late  to  prefer  the  creditors, 
or  for  them  to  be  preferred,  after  the  commencement  of  the 
suit  and  the  service  of  the  summons.  Under  section  25  of 
chapter  32  of  the  Revised  Statutes,  under  which  this  bill 
was  filed,  it  is  contemplated  that  in  proceedings  under  it  the 
assets  of  the  corporation  shall  be  distributed  prorata  among 
the  creditors,  where  there  is  not  enough  to  pay  all  claims  in 
full,  and  like  the  assignment  act,  it  is  its  policy  to  pay  £11 
creditors  equally  and  pro  rata.  The  corporation  had  no 
power  to  make  a  valid  sale  and  prefer  creditors  after  bill 
filed  and  service  of  summons,  and  to  deprive  the  court  of  its 
jurisdiction  and  its  power  to  settle  up  the  affairs  of  the 
corporation.  The  assignment  of  the  book  accounts  may  be 
settled  in  the  County  Court. 

The  decree  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded,  with  directions  to  proceed  to  settle  the  estate  in 
accordance  with  the  prayer  of  the  bill  except  as  to  the  book 
accounts* 


Nellie  Lewis  v.  Thomas  J.  Lynch,  Administrator  of  the 

Estate  of  Andrew  Lynch. 

1.  Limitations — Debt  for  Family  Expenses—Husband  and  Wife — 
Power  of  One  to  Arrest  the  Statute  as  to  the  Other. — Under  section  16\ 
chapter  68,  R.  8.,  entitled  "Husband  and  Wife,"  the  expenses  of  the 
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family  and  the  education  of  the  children  are  a  charge  upon  the  property 
of  both  husband  and  wife,  and  in  relation  thereto,  they  may  be  sued 
jointly  or  separately.  Neither  can,  by  any  act  of  his  or  her  own,  arrest 
the  running  of  the  statute  of  limitations  upon  such  indebtedness  as  to 
the  other,  and  neither  can  the  debt  be  revived  after  the  statute  has  run 
by  either  without  the  consent  of  the  other. 

2.  Statutes— Adopted  from  Other  States— Ride  of  Construction.—- 
The  construction  of  a  statute  by  the  courts  of  one  State,  adopted  in 
another,  will  generally  be  accepted  in  the  State  adopting  it,  except  when 
it  is  opposed  to  the  spirit  of  the  general  laws  of  the  latter  State. 

3.  Practice— Filing  Additional  Pleas. — Under  section  24,  chapter 
110,  R.  S.,  entitled  "  Practice,"  the  court  has  power  to  permit  additional 
pleas  to  be  filed  at  any  time  before  judgment 

Assumpsit,  for  goods,  etc.  Appeal  from  the  County  Court  of  La  Salle 
County;  the  Hon.  H.  W.  Johnson,  Judge,  presiding.  Heard  in  this 
Court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed 
December  10, 1895. 

Snow  &  Hinebatjgh,  attorneys  for  appellant. 
Butters,  Care  &  Gleim,  attorneys  for  appellee. 

Mr.  Justice  Lacey  deliveeed  the  opinion  of  the  Court. 

This  action  was  brought  by  appellee,  administrator  of  the 
estate  of  Andrew  J.  Lynch,  deceased,  in  the  County  Court, 
February  14,  1895,  to  recover  on  an  account  for  certain  mer- 
chandise claimed  to  have  been  sold  and  delivered  to  Edward 
C.  Lewis,  commencing  June,  1884,  and  closing  March,  1886. 
The  goods  were  charged  to  the  husband  of  the  appellant, 
Edward  C.  Lewis.  The  total  amount  of  the  claim  agreed 
upon  was  $207.07. 

The  right  to  recover,  as  declared  in  the  declaration,  was 
that  Nellie  Lewis  and  Edward  C.  Lewis  were  husband  and 
wife,  and  the  goods  were  bought  and  used,  and  became  and 
were  "  a  family  expense,"  and  by  virtue  of  the  statute,  the 
appellant  was  liable  to  pay  for  them.  Also,  in  the  third 
count  of  the  declaration,  as  well  as  the  fourth,  appellant 
was  charged  with  the  purchase  of  the  goods,  and  it  was 
averred  that  they  were  used  in  the  family  of  the  defendant 
and  her  husband.    The  pleas,  so  far  as  we  need  notice  them, 
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were,  first,  the  general  issue;  second,  plea  of  the  statute  of 
limitations,  alleging  that  the  cause  of  action  did  not  accrue 
within  five  years  next  before  the  commencement  of  the  suit. 
Appellee  replied  to  the  second  plea,  that  the  action  did  ac- 
crue within  five  years.  And  after  the  testimony  was  heard 
by  the  court,  and  the  case  taken  under  advisement  (a  jury 
having  been  waived),  appellee  obtained  leave  to  file  an  ad- 
ditional replication  to  the  second  plea  of  the  appellant,  set- 
ting up  that  Edward  C.  Lewis,  being  still  the  husband  of 
the  defendant  and  the  head  of  the  family,  residing  with  the 
same,  and  being  still  indebted  to  Andrew  J.  Lynch  for  said 
expenses  of  said  family,  as  in  the  declaration  named,  on  De- 
cember 11,  1886,  executed  to  Andrew  J.  Lynch,  his  certain 
promissory  note  for  $220.23,  due  in  six  months,  with  inter- 
est at  eight  per  cent  per  annum,  said  sum  of  money  being 
then  and  there  due  and  owing  by  E.  C.  Lewis  and  defendant 
for  expenses  of  the  family  of  defendant  and  E.  C.  Lewis. 

To  this  replication  appellant  interposed  a  demurrer  which 
was  overruled  by  the  court,  and  appellant  abided  by  the  de- 
murrer. Appellant  also  excepted  to  the  order  of  the  court 
permitting  this  additional  replication  to  be  filed  after  the 
cause  was  heard  and  taken  under  advisement. 

Judgment  was  rendered  against  appellant  for  $292.87,  and 
cost  of  suit,  $85.80  of  which  was  interest  on  the  account  or 
note. 

We  think  the  objection  that  the  court  had  no  power  to 
allow  the  replication  to  be  filed  at  the  time  it  did,  is  not 
tenable  under  our  statute.  Under  section  24,  chapter  110,' 
of  the  Practice  Act,  amendments  of  this  kind  may  be  made 
at  any  time  before  final  judgment.  Another  point  appellant 
makes  is,  that  the  evidence  failed  to  sufficiently  show  that 
the  goods  were  used  in  the  family  of  the  appellant  and  E. 
C  Lewis. 

On  this  point  we  find  that  the  evidence  tended  strongly 
to  show  that  they  were  delivered  to  the  family  and  used  as 
a  family  expense,  and  we  would  not  be  justified  in  reversing 
the  judgment  for  want  of  sufficient  evidence  to  sustain  it  on 
that  point. 
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The  main  point  of  contention  is  over  the  question  as  to 
whether  the  court  erred  in  overruling  appellant's  demurrer 
to  appellee's  additional  replication  to  the  second  plea. 

In  deciding  this  question  we  find  the  point  of  law  raised  - 
for  the  first  time  in  this  State,  so  far  as  we  know,  whether 
the  husband  or  the  wife  can,  either,  without  the  corisent 
of  the  other,  revive  a  debt  barred  bv  the  statute  of  limita- 
tions,  by  signing  and  executing  a  note  in  his  or  her  own* 
name,  for  an  account  for  family  expenses.  Otherwise  it  is 
an  exception  to  the  general  rule  of  the  law,  long  established 
in  this  State,  that  a  joint  debtor  can  not  arrest  the  running 
of  the  statute  of  limitations  as  against  his  co-debtor  without 
his  consent,  or  revive  an  action  barred  by  the  statute,  by 
making  payment  on  the  debt  or  by  promising  to  pay  it,  or 
by  giving  a  new  note.  In  the  case  of  Kallenbach,  Jr.,  v. 
Dickenson,  100  111.  427,  it  was  held  by  the  Supreme  Court 
that  one  joint  debtor  could  not,  by  his  own  agreement,  ex- 
pressed or  implied,  extend  the  time  of  the  running  of  the 
statute,  or  revive  a  note  already  barred,  by  his  own  agree- 
ment, without  the  consent  of  his  co-debtor.  This  has  been 
understood  to  be  the  law  in  this  State  ever  since.  In  a  well 
reasoned  opinion  in  that  case,  the  case  of  Whitcomb  v.  Whi. 
ting,  Doug.  652,  was  considered,  but  rejected  as  authority 
in  this  State.  The  rule  laid  down  in  that  case  has  never 
been  departed  from,  but  always  held  to  be  the  law.  In 
some  States  the  rule  has  been  held  to  be  different — that  a  co- 
debtor  has  an  implied  agency  to  renew  the  statute  of  limit- 
ations and  arrest  its  running  by  payments  and  agreements 
until  the  debt  is  paid. 

This  doctrine  appears  to  be  based  upon  the  assumption 
that  in  case  of  joint  liability  each  party  has  an  implied  au- 
thority to  pay  it,  and  even  by  reason  of  his  position  as  joint 
debtor,  by  agreement  to  arrest  the  statute  of  limitations 
without  the  others  consenting.  This  in  the  Kallenbach  and 
Dickenson  case,  supra,  was  thought  to  be  a  very  unjust  and 
harsh  rule  and  opposed  to  sound  reason.  As  to  their 
standing  in  regard  to  pecuniary  matters  in  the  State  of  Illi- 
nois, and  their  dealing  with  their  separate  property  rights, 
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husband  and  wife  have,  as  near  as  possible,  been  made  by  the 
statute  as  independent  of  each  other  as  strangers,  and  the 
wife  is  giv^n  nearly  all  the  rights  of  a  feme  sole;  and  the 
husband's  rights  were  always  independent.  They  may  sue 
and  be  sued  separately,  and  section  5,  chapter  68,  provides: 
"  Neither  husband  nor  wife  shall  be  liable  for  the  debts  or 
liabilities  of  the  other  incurred  before  marriage,  and  (except 
as  herein  otherwise  provided)  they  shall  not  be  liable  for  the 
separate  debts  of  each  other,  nor  shall  the  wages,  earning 
or  property  of  either,  nor  the  rent  or  income  of  such  prop- 
erty be  liable  for  the  separate  debts  of  the  other." 

By  the  6th  section,  she  has  every  right  to  contract  and 
deal  the  same  as  if  she  were  unmarried,  except  entering  into 
and  carrying  on  a  partnership  without  the  consent  of  her 
husband;  she  can  convey  her  own  real  estate,  and  even  have 
a  remedy  against  her  husband  for  invading  her  property 
rights.  Very  few  exceptions  are  made  to  a  wife's  complete 
emancipation  as  to  her  property  rights.  There  seems  to  be 
one  exception.  Section  15  of  the  same  act  provides :  "  The 
expenses  of  the  family  and  the  education  of  the  children 
shall  be  charged  upon  the  property  of  both  husband  and 
wife,  in  favor  of  the  creditors  therefor;  in  relation  thereto 
they  may  be  sued  jointly  or  separately."  By  this  section 
either  the  husband  or  wife  may  be  rendered  jointly  liable 
for  a  debt  contracted  by  either  for  family  expenses  without 
the  consent  of  the  other.  The  question  arises  now  whether, 
after  the  debt  is  contracted  and  established,  either  can  arrest 
the  statute  of  limitations  as  to  the  other  by  giving  their 
own  note  for  the  debt. 

We  are  of  the  opinion  that  in  the  original  contracting  of 
the  debt  either  party  may  buy  on  time  and  give  his  or  her 
note  for  goods  used  and  to  be  used  for  family  expenses,  and 
that  would  bind  the  other  party,  because  the  goods  are  ob- 
tained by  means  of  the  contract,  and  the  statute  gives  either 
party  the  right  to  purchase  the  goods  to  be  used  in  the 
family  and  bind  the  other  if  they  are  so  used.  This  was 
decided  in  Hauk  v.  Smith's  Sons,  46  111.  App.  66;  but  the 
court  in  that  case  refused  to  pass  on  the  question  as  to  the  right 
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to  give  a  note  in  renewal  and  thereby  extend  the  statute  of 
limitations  as  to  the  other. 

We  are  of  the  opinion  that  the  question  here  involved  is 
one  more  particularly  concerning  the  statute  of  limitations 
than  a  construction  of  the  act  in  relation  to  husband  and 
wife — section  15  above  quoted.  We  think  that  under  the 
laws  of  this  State,  a  debt  like  the  one  in  question  could 
not  be  revived  after  the  running  of  the  statute  of  limitations 
by  either  party,  without  the  consent  of  the  other.  Such  an 
authority  would  have  to  be  implied  as  necessarily  resulting 
from  the  language  of  the  statute.  We  do  not  think  it  does 
so  necessarily  result,  as  it  is  not  necessary  for  the  protection 
of  the  creditor  in  furnishing  supplies  for  the  family.  All 
that  he  is  concerned  in,  is  to  know  that  the  husband  *  and 
wife  and  their  property  are  both  liable.  If  he  fails  to 
bring  his  suit  within  the  statute  of  limitations,  it  is  his  own 
fault.  After  the  debt  is  contracted,  in  our  opinion  the 
agency  of  either  the  husband  or  wife  ceases  to  make  any  con- 
tract concerning  the  debt  to  bind  the  other.  It  is  like  any 
other  joint  liability  of  a  joint  debtor. 

It  is  true  that  this  statute  was  copied  from  the  statute  of 
Iowa,  and  that  the  Supreme  Court  of  that  State,  previous  to 
the  adoption  of  the  statute  by  the  State  of  Illinois,  held  that 
the  husband  could  renew  or  extend  the  debt  barred  by  the 
statute  of  limitations  and  bind  the  wife  by  his  separate  con- 
tract, and  extend  it  as  to  her  without  her  consent.  See  Law- 
rence v.  Sinamon,  24  Iowa  80;  Smedley  v.  Phelps,  41  Iowa 
588;  Jones  v.  Glass,  48  Iowa  345;  Frost  v.  Parker  et  al.,  65 
Iowa  178;  Waggoner  v.  Turner,  69  Iowa  127. 

We  know  not,  and  upon  examination  of  the  Iowa  reports 
can  not  find,  whether  the  rule  adopted  in  Kallenbach  v.  Dick-  \ 
enson,  supra,  prohibiting  one  joint  debtor  from  extending 
the  statute  of  limitations  as  to  the  joint  debtor  against  his 
co-debtor  without  his  consent,  prevails  in  Iowa.  If  it  does 
not,  and  a  contrary  rule  holds  there,  the  opinion  in  those 
cases  above  cited  would  be  in  perfect  harmony  with  the 
general  doctrine  of  the  statute  of  limitations.  The  construc- 
tion of  a  statute  by  the  courts  of  one  State,  adopted  in 
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JVnother,  will  generally  be  accepted  in  the  State  adopting  it 
except  where  it  is  opposed  to  the  spirit  of  the  general  laws 
of  the  latter  State.  Cole  v.  The  People,  84  111.  21 6;  Mc- 
Cutchen  v.  The  People,  69  111.  601;  Streator  v.  The  People, 
Id.  ,595.. 

In  the.  case  at  bar,  we  regard  the  question  on  the  demur- 
rer to  be  one  of  the  statute  of  limitations,  rather  than  a  con- 
struction of  the  act  in  question,  although  it  may  arise  out 
of  it.  The  debt  was  created  under  the  statute,  and  each 
party  as  to  it  was  jointly  liable.  In  that  particular  we  can 
see  no  distinction  between  such  joint  liability  and  any  other. 
The  husband  and  wife,  as  appears  from  the  statute  quoted, 
are  in  no  sense  partners  as  to  their  property  rights,  nor  are 
they  Jointly  or  severally  liable  for  each  other's  debts  or  obli- 
gations, except  in  the  one  instance — for  family  supplies  and 
education  of  the  children — and  such  liabilities  are  in  no  sense 
those  of  a  partnership.  They  are  only  such  as  are  .created 
by  statute  and  that  alone.  The  statute  alone  contemplates 
the  establishment  of  a  class  of  claims  against  the  husband 
and  wife  severally  and  jointly,  and  the  manner  in  which 
the3r  may  be  sued,  and  has  no  reference  to  limitation. 
When  the  note  is  once  created  it  must  be  paid  by  each  and 
both  the  same  as  other  joint  liabilities.  It  is  not  doubted 
that  the  statute  of  limitations  would  run  against  such  a  debt. 
If  so,  the  general  spirit  and  policy  of  the  laws  of  this  State, 
long  prevailing,  are  that  one  joint  contractor  or  obligor 
may  not  extend  or  void  the  statute  of  limitations  by  con- 
tract, expressed  or  implied,  as  to  the  other,  without  his  con- 
sent. There  has  been  no  exception  to  this  obviously  just 
rule  so  far  established. 

But  for  the  Iowa  decisions  there  could  be  but  little  ques- 
tion that  the  general  rule  under  the  statute  of  limitations 
would  apply  in  this  State.  It  is  a  question  of  limitation 
rather  than  a  construction  of  liability  under  the  statute  in 
question.  As  the  Iowa  decisions  appear  to  be  contrary  to 
the  spirit  of  our  laws,  in  regard  to  limitations  long  estab- 
lished, we  do  not  think  that  the  rule  announced  in  them 
touching  that  question  ought  to  be  adopted  here,  or  that 
any  rule  of  law  requires  it.     From  what  we  have  said  it  will 
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be  seen  that  we  hold  that  the  court  erred  in  overruling  the 
demurrer  to  the  additional  replication  to  the  second  plea. 

The  judgment  of  the  court  below  is  therefore  reversed 
and  the  cause  remanded. 


John  C.  Stewart  v.  Mary  Butts, 

1.  Jury — Power  to  Discredit  Testimony.— A  jury  will  be  justified  in 
discrediting  the  evidence  of  a  witness  who  shows  himself,  by  his  testi- 
mony, to  be  a  scoundrel, 

2.  Excessive  Damages—  When  the  Question  Can  Not  be  Raised  in  the 
Appellate  Court. — The  question  of  excessive  damages,  when  it  is  not 
raised  in  the  court  Mow  on  a  motion  for  anew  trial,  can  not  be  assigned 

as  error  in  the  Appellate  Court.  / 

Trespass  on  the  Case,  for  negligence  in  loaning  money.  Error  to  the 
Circuit  Court  of  Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed  Opinion 
filed  December  10,  1895. 

Geo.  W.  Thompson  and  J.  A.  McKenzie,  attorneys  for 
plaintiff  in  error. 

Fletcher  Carney  and  E.  P.  "Willliams,  attorneys  for 
defendant  in  error. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  case  was  in  this  court  upon  a  former  appeal  by  the 
plaintiff  in  error  herein  and  the  judgment  of  the  Circuit 
Court  was  by  this  court  reversed  and  the* cause  remanded 
for  erroneous  instructions  given  for  the  appellee.  We  refer 
to  that  case  for  a  more  particular  statement  of  the  facts. 

Appellee  recovered  verdict  and  judgment  in  the  court  be- 
low for  the  sum  of  $819.78.  The  cause  of  action,  generally 
stated,  was  the  negligence  of  the  plaintiff  in  error  as  a  loan 
agent  in  loaning  the  moneys  of  the  defendant  in  error  and 
not  taking  proper  security,  by  reason  of  which  the  money  of 
the  defendant  in  error  was  lost.  Complaint  is  made  as  to 
defendant  in  error's  instructions  and  modification  of  the 
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plaintiff  in  error's  instructions,  but  without  noticing  them 
in  detail,  we  are  of  the  opinion  that  the  court  committed  no 
serious  error  in  giving  or  modifying  any  of  them.  It  was 
then  a  question  of  fact  fairly  presented  to  the  jury  as  to 
whether  the  plaintiff  in  error  was  an  agent  of  the  defendant 
in  error  in  lending  her  money,  or  was  simply  acting  as  a 
friend,  sending  her  money  to  a  Mr.  "Wetmore,  who  operated 
and  loaned  her  money  in  Des  Moines,  Iowa.  The  money  was 
loaned  by  Wetmore  or  pretended  to  be  loaned  to  ft  man  by 
the  name  of  Albright,  and  Albright  gave  his  note  and  a 
mortgage  on  a  lot  in  Des  Moines,  as  security,  but  as  the  evi- 
dence showed,  Albright  was  but  a  m$re  tool  for  Wetmore  in 
enabling  him  to  embezzle  the  money  of  the  defendant  in 
error.  Albright  had  no  title  to  the  lot,  nor  did  he  receive 
any  money,  nor  could  anything  be  made  out  of  him  when  he 
was  sued  on  the  note.  The  money  was,  therefore,  lost.  It 
is  true  that  the  plaintiff  in  error  and  Wetmore  both  testified 
that  plaintiff  in  error  was  not  an  agent  in  loaning  the  money 
but  acted  gratuitously.  The  jury  were  clearly  justified  in 
disregarding  the  entire  testimony  of  such  a  scoundrel  as 
Wetmore;  and  there  were  a  number  of  circumstances  dis- 
closed by  the  evidence  that  went  strongly  to  discredit  the 
testimony  of  the  plaintiff  in  error,  such  as  his  receipt  and 
his  letter  to  Mrs.  Lois,  of  February  24,  1885,  which  showed 
that  he  was  an  agent  to  loan  money  in  connection  with  Wet- 
more or  some  other  person  in  Des  Moines,  Iowa;  which 
letter  was  written  about  four  months  before  this  money  was 
received  to  loan.  Under  these  circumstances  the  jury  were 
fully  justified  in  finding,  by  their  verdict,  that  the  plaintiff  in 
error  received  the  money  of  defendant  in  error  as  a  loan 
agent  in  partnership  with  Wetmore  or  jointly  with  him. 

It  is  claimed  the  damages  are  excessive,  because  too  much 
interest  was  allowed.  Without  determining  that  question 
we  think  the  plaintiff  in  error  can  not  raise  that  point  here, 

as  no  such  claim  was  made  in  the  motion  for  a  new  trial  in 

» 

the  court  below,  where,  if  there  had  been  any  grounds  for 
the  complaint,  the  excess  could  have  been  remitted. 

Finding  no  error  in  the  record  the  judgment  of  the  court 
below  is  affirmed. 
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Ashley  Wire  Company  y.  Frank  Mercier.  i^se 


1.  Evidence — Conclusion  of  a  Witness, — An  objection  to  a  question 
by  which  a  witness  was  left  to  decide  what  is  reasonable  care,  is  prop- 
erly sustained. 

2.  Master  and  Servant— Duty  of  the  Master  as  to  Machinery.— The 
law  makes  it  the  duty  of  the  master  to  keep  the  machinery  used  by  his 
servants  in  a  reasonably  good  state  of  repair. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit  Court 
of  Will  County;  the  Hon.  Charles  Bbanghard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

Schuyler  &  Kbemer  and  D.  F.  Higgins,  attorneys  for 
plaintiff  in  error. 

Haley  &  CDonnell  and  Morrill  Sprague,  attorneys 
for  defendant  in  error. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Defendant  in  error  brought  suit  against  plaintiff  in  error 
to  recover  damages  for  personal  injuries,  sustained  by  him 
while  in  its  employ,  by  the  falling  of  a  crane  with  which  he 
was  at  work.  There  was  a  verdict  for  $10,000  from  which 
$3,000  was  remitted,  and  judgment  was  entered  for  $7,000. 

The  following  facts  appeared  on  the  trial :  Defendant 
was  engaged  in  the  manufacture  of  fence  wire  and  nails  at 
Joliet,  Illinois.  The  material  used  was  steel  rods  which  had 
to  be  annealed  before  they  could  be  drawn  to  the  required 
size.  In  the  factory  there  was  an  annealing  room  in  which 
there  were  some  sixteen  or  eighteen  pots,  as  they  were  called. 
They  were  long  iron  tubes  about  three  feet  in  diameter, 
and  twelve  or  fourteen  feet  long,  and  extended  down  from 
the  floor,  loosely  set  in  brick  work.  There  was  a  furnace 
under  them  to  heat  them  and  their  contents.  The  wire  to 
be  annealed  was  wound  in  coils  around  an  iron  stem  or 
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spindle  with  an  eye  in  one  end,  and  the  coils  were  taken  to 
the  pots  and  let  down  into  them  and  taken  out  by  means  of 
a  crane.  The  crane  had  a  mast  about  twenty  feet  high,  sup- 
porting a  boom  near  its  top  at  right  angles  with  it,  extend- 
ing thirty  feet  from  it.  The  coils  were  carried  to  and  from 
the  pots  by  swinging  the  boom  with  a  rope,  and  there  was 
an  apparatus  which  traveled  on  the  boom  so  as  to  operate 
at  different  distances  from  the  mast,  also  moved  by  hand 
power.  The  coils  were  lowered  and  hoisted  by  power  com- 
municated from  the  machinery.  The  operators  would  hook 
into  the  eye  of  a  stem  and  swing  the  coil  to  a  pot  and  put 
two  in  a  pot,  one  above  the  other.  "When  the  pots  were  filled 
they  were  covered  and  heated  to  a  cherry  red,  and  after  being 
allowed  to  cool  the  coils  were  drawn  out  and  distributed 
through  the  mill.  The  wire  when  heated  and  soft  would 
frequently  settle  down  and  expand  so  as  to  stick  to  the  sides 
of  the  pot,  and  the  coils  and  pot  would  be  lifted  together. 
When  this  happened  one  of  the  men  would  run  an  iron  bar 
down  the  side  of  the  pot  and  loosen  the  wire  from  it  so  that 
it  could  be  withdrawn.  At  the  time  plaintiff  was  injured 
he  and  a  fellow-servant  were  operating  the  swinging  mo- 
tion of  the  boom  by  means  of  the  rope.  A  boy  was  near 
the  mast  to  apply  the  hoisting  power  and  a  fourth  employe 
connected  the  hook  from  the  hoisting  pulleys  with  the  sterm, 
and  notified  the  boy  when  to  apply  the  power.  The  coils 
on  one  stem  stuck  and  it  would  not  come  out,  but  the  wire 
and  pot  were  lifted  together  a  short  distance?  The  power 
was  shut  off  and  the  pot  went  back  to  its  place.  The  em- 
ploye who  was  connecting  the  apparatus  and  controlling 
the  power  took  a  bar  and  attempted  to  loosen  the  wire  as 
usual.  lie  called  for  the  power  again  and  it  was  applied 
and  the  crane  fell.  The  boom  struck  plaintiff  and  injured 
him  and  killed  his  assistant. 

The  crane  fell  because  aguy  rod  opposite  the  pot,  running 
from  near  the  top  of  the  mast  to  a  brick  wall,  gave  way  and 
was  pulled  through  the  wall.  The  charge  against  defendant 
under  which  it  was  claimed  that,  it  was  liable  was  a  want 
of  proper  care  in  the  support  and  fastenings  of  that  guy 
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rod.  There  were  four  guy  rods  to  hold  the  top  of  the  mast 
in  place,  and  they  ran  to  the  walls  at  different  places.  The 
one  that  gave  way  ran  to  a  brick  partition  wall  about  sixteen 
feet  high  and  twelve  inches  thick.  The  rod  ran  through 
the  wall  at  an  angle  of  about  forty-five  degrees  at  a  point 
where  the  wall  had  an  additional  thickness  of  four  inches 
on  each  side,  called  pilasters,  making  it  twenty  or  twenty-one 
inches  thick,  and  the  rod  came  out  on  the  farther  side  in 
the  angle  of  the  main  wall  and  pilaster.  In  the  angle  there 
was  a  cast  iron  plate  thirty  inches  long  extending  down 
from  the  top  of  the  wall  with  one  flange  four  inches  wide 
resting  against  the  pilaster  and  the  other  flange  eight  inches 
wide  against  the  main  wall.  The  rod  ran  through  the  plate 
at  about  the  middle  and  was  fastened  with  a  nut.  The 
plate  cracked  in  the  center  in  sound  iron  and  let  the  rod  go 
through  the  wall. 

It  is  argued  that  the  crane  and  fastenings  were  constructed 
according  to  the  most  approved  methods  and  were  in 
good  repair,  and  therefore  the  defendant  had  fulfilled  its 
duty  in  respect  to  them.  Several  witnesses  testified  that 
the  method  adopted  was  an  approved  one  and  that  in  their 
opinion  it  was  sufficient.  But,  however  that  may  have 
been,  there  was  evidence  that  long  before  this  accident,  the 
wall  in  question  had  bulged  where  the  rod  went  through,  so 
as  to  destroy  the  even  bearing  on  which  the  cast-iron  plate 
should  have  rested,  that  the  bulging  was  visible,  and  that 
timbers  had  been  put  up  to  strengthen  it.  If  the  wall  had 
bulged  there  had  been  an  actual  demonstration  of  insuf- 
ficiency in  this  particular  case,  whatever  the  general  rule 
may  have  been.  The  fact  was  disputed,  but  the  jury  were 
fully  justified  in  finding  that  there  was  a  bulge  as  claimed. 
Timbers  had  been  put  up  on  two  different  occasions  to 
strengthen  the  wall.  They  were  eight  by  eight  inches  and 
sixteen  feet  long  and  were  set  up  against  the  wall  and 
fastened  at  the  top  and  bottom.  The  master  mechanic  of 
defendant,  who  put  them  up  and  thought  the  fastenings  safe, 
said  that  the  wall  was  in  good  condition  when  the  first  one 
was  put  up,  but  that  there  was  a  slight  bulging  of  the  wall 
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opposite  where  the  casting  went  when  he  put  the  other 
timber  up  to  bear  on  the  spot  that  showed  signs  of  weaken- 
ing. Unquestionably  defendant's  attention  was  called  to 
the  condition  of  the  wall.  The  evidence  for  defendant  was 
that  patting  up  the  timbers  was  merely  precautionary,  and 
the  wall  was  thought  safe  after  they  were  put  up.  The 
timbers  held  the  wall,  and  that  was  solid  after  the  accident 
with  nothing  wrong  except  a  hole  in  it,  but  it  is  evident 
that  they  did  not  restore  or  did  not  preserve  the  even  bear- 
ing of  the  iron  plates,  and  the  catastrophe  came  from  that 
cause.  That  was  essential  to  safety,  and  we  think  that 
there  was  negligence  in  not  looking  after  it. 

It  is  insisted  that  plaintiff  was  not  in  the  exercise  of  or- 
dinary care  at  the  time  of  his  injury,  because  he  was  under 
the  boom,  and  that  he  ought  to  have  stood  away  from  it. 
Counsel  say  that  he  was  looking  down  into  the  pot,  but 
there  was  no  evidence  of  that.  So  far  as  appears  he  was 
attending  to  his  work.  He  and  his  assistant  had  swung  the 
boom  over  the  pot,  and  were  waiting  until  the  time  should 
come  to  swing  it  back.  If  he  neither  knew  nor  had  any 
reason  to  apprehend  danger  from  the  crane  he  would  have 
a  right  to  rely  upon  its  safety  and  need  not  keep  out  of  the 
way  of  unknown  and  unexpected  danger. 

But  it  is  also  claimed  that  his  fellow-servant,  the  boy  who 
applied  the  power  to  do  the  hoisting,  was  negligent  because 
he  did  not  shut  the  power  off  at  once  when  the  stem  did 
not  come  out.  It  was  a  common  thing  to  lift  both  stem 
and  pot,  and  there  was  ordinarily  no  danger  in  lifting  until 
that  happened.  They  were  trying  to  get  the  stem  out,  and 
there  was  no  negligence  in  making  the  effort. 

Some  errors  are  claimed  to  have  occurred  in  the  admission 
of  evidence.  Plaintiff  was  allowed  to  prove  that  the  rock- 
ing motion  and  swinging  motion  were  originally  accom- 
plished by  machinery,  but  that  the  appliances  were  broken, 
and  they  were  effected  by  hand  and  by  the  rope.  It  w;as  ob- 
jected that  there  was  no  claim  of  negligence  on  that  account. 
The  evidence  was  mainly  descriptive  of  the  crane,  and  when 
admitted  showed  without  contradiction  that  the  condition 
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of  those  appliances  did  not  affect  the  strength  of  the  ma- 
chine, or  contribute  to  the  fall  of  ithe  crane  in  any  way. 
We  do  not  think  that  the  jury  could  have  understood  that  a 
recovery  could  be  had  because  the  boom  was  swung  by  hand, 
and  we  can  not  see  how  the  evidence  could  be  harmful  to  de- 
fendant. 

Plaintiff  was  also  allowed  to  show  that  an  employe  of 
defendant  told  the  superintendent  on  two  occasions  shortly 
before  the  accident  that  he  was  afraid  to  work  under  the 
crane.  On  the  second  occasion  the  employe  was  discharged. 
The  objection  is  that  he  did  not  point  out  a  particularidefect, 
but  we  think  the  evidence  competent  to  prove  notice  of  the 
unsafe  condition  of  the  crane,  such  as  would  cause  a  prudent 
man  to  inspect  it  or  make  some  inquiry  of  the  employe  for 
the  cause  of  the  danger..  He  did  neither,  and  the  crane  fell 
with  fatal  result  to  one  and  serious  injury  to  another,  within 
a  couple  of  hours  after  the  employe  was  discharged. 

An  objection  was  sustained  to  a  question  by  which  a  wit- 
ness was  left  to  decide  what  was  reasonable  care,  and  the 
ruling  was  right. 

The  second  and  fourth  instructions  given  at  the  instance 
of  plaintiff  are  objected  to  as  ignoring  the  principle  that  if 
plaintiff  knew  of  the  defect  in  the  fastening  and  did  not  re- 
port it  to  defendant  he  would  be  held  to  assume  the  risk  in- 
cident to  it.  There  was  no  evidence  on  which  to  found  such 
a  qualification  of  the  instructions.  Plaintiff  had  only 
worked  in  that  place  three  days  when  injured.  The  boom 
extended  thirty  feet  from  the  mast,  and  the  rod  ran  back 
forty  feet  from  it,  so  that  he  was  not  near  the  fastening. 
The  defect  did  not  come  under  his  notice  in  the  course  of 
his  duties.  As  there  was  no  evidence  of  that  kind  it  was 
properly  ignored.  We  see  no  error  in  the  instruction  given 
by  the  court  on  its  own  motion,  nor  in  the  refusal  of  the 
fifth  or  eleventh,  asked  by  defendant.  The  fifth  ignored  the 
condition  of  the  wall,  which  was  the  apparent  cause  of  the 
plate  being  broken,  and  the  eleventh,  so  far  as  correct,  was 
embraced  in  the  one  given  by  the  court  on  his  own  motion. 
We  do  not  regard  the  damages  as  excessive,  and  deeming 
the  judgment  right,  it  will  be  affirmed. 
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Manville. 

1.  Negligence — Ringing  a  Gong. — Negligence  is  not  to  be  imputed 
to  a  mo  tor  man  for  ringing  a  gong  when  he  sees  a  carriage  with  the  back 
curtain  down  ahead  of  his  car;  it  is  his  duty  under  such  circumstances 
to  ring  the  gong  to  notify  the  occupants  of  his  approach;  but  if  the  horse 
attached  to  the  carriage  is  frightened  and  danger  apparent,  it  is  his 
duty  to  cease  sounding  the  gong  and  stop  his  car. 

2.  Same — Frightened  Horses. — The  mere  fact  that  a  horse  becomes 
frightened  at  an  electric  car  and  the  sounding  of  its  gong  and  runs 
away,  does  not  make  the  company  liable;  there  must  be  some  misconduct 
on  the  part  of  the  servant  having  control  of  the  car. 

Trespass  on"  the  Case. — Personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  10,  1895. 

F.  F.  Cooke,  attorney  for  appellant. 

A.  M.  Brown,  J.  E.  Maley,  and  Marsh  &  Robinson,  attor- 
neys for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  CorRT. 

Appellee  was  very  seriously  injured  in  the  runaway  of  a 
horse  drawing  a  phaeton  in  which  she  and  two  other  ladies 
were  riding. 

Claiming  that  the  runaway  was  due  to  the  negligent 
manner  in  which  the  motormanon  one  of  appellant's  street 
cars  managed  his  car,  whereby  the  horse  became  frightened, 
she  brought  this  suit  and  recovered  a  judgment  for  $1,125. 

The  chief  grounds  on  which  appellant  urges  a  reversal  is 
that  the  verdict  is  against  the  evidence.  It  is  the  onlv  one 
we  shall  discuss  in  this  opinion. 

The  record  shows  that  Broad  street  runs  north  jjnd  south, 
and  is  thirty-six  feet  wide  between  the  curbs.  Appellant's 
car  track  occupies  five  feet  in  the  center,  leaving  a  carriage 
drive  of  fifteen  feet  on  either  side. 
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From  Grove  street,  which  crosses  Broad  at  right  angles,  to 
North  street,  which  also  crosses  it  at  right  angles  800  feet 
further  south,  there  is  a  slight  down  grade. 

Just  before  the  accident  the  ladies  drove  from  Grove  street 
into  Broad,  when  they  saw  a  car  approaching,  at  some  dis- 
tance, from  the  north.  They  turned  south  and  drove  in 
front  of  the  car  upon  the  west  side.  After  they  had  passed 
the  middle  of  the  block  the  horse  became  alarmed  at  the 
noise  of  the  car  and  the  sounding  of  the  gong  and  began  in- 
creasing his  speed.  Appellee's  sister,  who  was  driving, 
either  lost  control  of  the  horse  when  they  reached  North 
street,  or  attempted  to  turn  to  the  right,  but  the  horse  was 
going  at  such  a  rate  of  speed  that  the  momentum  carried 
them  upon  the  curb  at  the  south  side  of  North  street.  The 
phaeton  was  partly  tipped  and  the  driver  partly  thrown 
out.  She  recovered  her  seat,  however,  but  lost  one  of  the 
lines.  One  of  the  occupants  seized  the  remaining  line  (the 
right  one)  and  pulled  the  horse  across  North  street  into  a 
yard,  where  the  phaeton  became  cramped  over  and  the 
ladies  were  thrown  out,  appellee  sustaining  the  injuries  com- 
plained of. 

It  is  contended  by  appellee  that  the  motorman,  having 
full  notice  of  the  nervous  and  frightened  condition  of  the 
horse,  drove  his  car  abreast  of  the  phaeton  and  rang  the 
gong  so  violently  as  to  cause  the  horse  to  sheer  to  the  right 
at  North  street  and  get  beyond  control  of  the  driver.  Upon 
the  part  of  appellant,  it  is  contended  that  the  driver,  in  order 
to  avoid  the  car  passing  them,  urged  the  horse  forward  and 
increased  his  speed,  so  that  when  she  undertook  to  turn  west 
at  North  street,  the  momentum  \vas  such  as  to  carry  the 
horse  and  phaeton  upon  the  south  curb,  where  she  lost  one 
line  and  the  control  of  the  horse. 

A  decided  preponderance  of  the  testimony  supports  the 
contention  of  appellant.  We  are  clearly  of  the  opinion  that 
the  car  was  at  no  time  abreast  of  the  phaeton  and  that  the 
cause  of  the  running  of  the  horses  and  phaeton  upon  the 
curb  was  the  effort  to  get  to  North  street  and  turn  down 
it  before  the  car  reached  that  point.  * 
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So  far  as  the  ringing  of  the  gong  was  concerned,  it  was 
the  duty  of  the  motorraan  to  ring  the  gong  when  he  saw 
the  phaeton  with  the  back  curtain  down  ahead  of  his  car. 
It  was  his  duty  to  so  notify  its  occupants  that  they  might 
make  no  effort  to  cross  the  track  and  that  they  might  as- 
sume proper  control  of  the  horse.  It  was  his  duty  to  ring 
as  a  warning  to  others  wanting  to  cross  at  North  street. 
Of  course,  if  he  discovered  that  the  horse  was  already 
frightened  and  danger  was  apparent,  to  continue  to  sound 
the  gong  would  be  such  willful  conduct  as  to  make  the 
electric  car  line  company  liable.  Under  such  circumstances, 
it  is  the  duty  of  a  motorraan  to  cease  sounding  the  gong 
and  stop  his  car. 

Appellant's  car  had  the  right  of  the  street  as  well  as  the 
horse  and  phaeton.  The  mere  fact  that  a  horse  becomes 
frightened  at  an  electric  car  and  the  sounding  of  its  gong, 
and  runs  away,  does  not  make  the  car  company  liable. 
There  must  be  some  misconduct  on  the  part  of  the  com- 
pany's servant  having  control  of  the  can  In  this  case,  a 
clear  preponderance  of  the  evidence  shows  that  there  was 
no  misconduct  on  the  part  of  appellant's  motorman,  and  the 
jury  were  wrong  in  so  finding. 

There  was  no  error  of  the  court  in  ruling  upon  evidence  or 
in  passing  upon  instructions.    Reversed  and  remanded. 


Frank  B.  Bradley  v.  Will  W.  Hammond. 

1.  Conflict  of  Evidence— Province  of  the  Jury.— In  a  conflict  of 
testimony  it  is  the  province  of  the  jury  to  say  where  the  truth  is. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

George  B.  Foster  and  Charles  A.  Weiberg,  attorneys 
for  appellant. 
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Arthur  Keithley,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  appellant  to 
recover  for  money  placed  in  the  hands  of  appellee  for  in- 
vestment, and  claimed  to  have  been  appropriated  by  appel- 
lee to  his  own  use.  The  declaration  contains  only  the  com- 
mon counts,  to  which  a  plea  of  general  issue  was  filed.  A 
trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee. 

The  evidence  in  the  record  shows  that  in  December,  1892, 
appellee  received  from  appellant  the  sum  of  $4,000.  for  in- 
vestment. The  sum  was  first  invested  in  a  note  executed 
by  one  Julius  Potter,  secured  by  stock  in  the  Whidby  Island 
Land  Syndicate  Company,  and  there  remained  till  the 
12th  day  of  April,  1893,  drawing  interest  at  the  rate  of  ten 
per  cent  per  annum.  One  hundred  dollars  was  paid  appel- 
lant by  appellee  as  interest,  and  subsequently  appellee  in- 
vested the  $4,000  in  the  Tucker-Potter  Trust  Company,  a 
speculating  concern,  of  which  appellee  was  president.  The 
certificate  was  taken  in  appellee's  name,  on  the  back  of 
which  was  written,  "  W.  W.  Hammond,"  but  was  not  trans- 
ferred on  the  books  of  the  company.  In  the  fall  of  1893 
the  Tucker-Potter  Trust  Company  dissolved,  and  appellee 
substituted  for  the  certificate  mentioned  a  Whidby  Island 
Land  Certificate,  which  was  also  issued  in  appellee's  name. 

Appellant  claims  and  swears  that  these  investments  were 
made  without  his  knowledge  or  consent,  and  that  he  knew 
nothing  about  them  till  in  July,  1893.  Appellee  claims  and 
swears  that  appellant  was  fully  advised  of  the  investments 
and  consented  to  them.  In  this  conflict  it  was  the  peculiar 
province  of  the  jury  to  say  where  the  truth  was.  They 
decided  with  appellee.  We  are  not  prepared  to  say  that 
they  did  so  wrongfully.  We  have  carefully  examined  the 
instructions  and  see  nothing  wrong  in  them.  The  judgment 
will  be  affirmed. 
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Avery  Planter  Co.  y.  E.  6.  Cole  &  Joseph  Cole,  Partners, 

etc.,  as  Cole  Bros.,  Garnishees 
of  James  Biggs. 

1 .  Exemptions— Money  Due  from  the  Sale  of  "Exempt  Property.  —Sec- 
tion 13,  chapter  52,  R.  S.,  entitled  *•  Exemptions,"  providing  that  selec- 
tions and  exemptions  shall  not  be  made  by  the  debtor  or  allowed  to  him 
from  any  money,  salary  or  wages  due  him  from  any  person  or  corpora- 
tion whatever,  applies  to  money  due  to  such  debtor  from  the  sale  of  his 
exempt  property. 

Garnish  in  cnt. — Appeal  from  the  Circuit  Court  of  Stark  County;  the 
Hon.  N.  E.  Worthington,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed  December 
10,  1895. 

Allkn  P.  Miller,  attorney  for  appellant. 
B.  F.  Thompson,  attorney  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

Appellees,  Cole  Brothers,  were  garnisheed  as  creditors  of 
James  Biggs  on  a  judgment  against  the  latter  in  favor  of 
the  appellant,  Avery  Planter  Company.  An  execution  was 
issued  thereon  and  returned  no  property  found.  Garnishee 
process  was  issued  in  favor  of  the  appellant,  and  appellees, 
Cole  Bros.,  were  summoned  as  garnishees.  Interrogatories 
were  filed,  to  which  they  made  answer  before  the  return  day 
of  the  summons,  admitting  that  they  were  indebted  to  the 
said  James  Biggs  in  the  sum  of  $64.79  for  corn  sold  and  de- 
livered to  them  bv  the  said  James  Biffgs. 

James  Biggs  filed  an  interpleader  in  the  case  and  verified 
it  by  affidavit,  claiming  the  moneys  and  credits  and  an 
indebtedness  in  the  hands  and  owing  to  him  by  the  de- 
fendants, Elton  G.  and  Joseph  Cole,  were  at  the  time  they 
were  attached  and  still  were  the  property  of  him,  the 
said  James  Biggs,  and  claimed  that  the  same  were  exempt 
from  attachment  and  garnishment;  that  the  said  James 
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Biggs  executed  and  delivered  to  the  sheriff,  July  21, 
1894,  a  schedule  of  all  of  his  personal  property,  duly  sub- 
scribed and  sworn  to  by  him  as  required  by  law,  and  that 
there  was  included  in  the  said  schedule  forty  acres  of  growing 
corn,  and  that  he  was  the  head  of  a  family  and  resided  with 
the  same,  and  was  entitled  to  $  ±03  worth  of  property  to  be 
selected  by  himself  as  exempt  from  said  execution,  and  he 
thereby  claimed  as  exempt  from  the  said  execution  said  forty 
acres  of  corn;  that  the  same  did  not  exceed  in  value  the  sum 
of  §400;  that  the  said  sheriff  did  not  at  any  time  cause  the 
property  described  in  the  said  schedule  to  be  appraised,  and 
the  valuation  thereon  fixed  as  required  by  law,  and  that  the 
said  James  Biggs  had  no  opportunity  to  select  from  the  said 
schedule  tha  articles  he  desired  to  retain,  except  in  and  at 
and  by  the  time  of  delivering  the  said  schedule  to  the  said 
sheriff  as  aforesaid;  that  on  the  first  day  of  September, 
1S94,  the  said  James  Biggs  paid  to  the  said  sheriff  the  sum 
of  $25  to  apply  on  the  said  execution,  and  on  the  15th  day 
of  November,  1894,  said  sheriff  returned  the  same  "  No 
property  found,"  as  stated  in  the  affidavit  for  garnishment; 
that  on  the  6th  day  of  December,  A.  D.  1894,  said  James 
Biggs  harvested,  sold  and  delivered  to  said  Cole  Bros,  part 
of  the  said  forty  acres  of  corn  described  in  tha  said  schedule, 
and  which  he  had  selected  and  claimed  as  exempt  as  afore- 
said, and  that  the  said  sum  of  $04.79,  which  the  said  E.  G. 
Cole  and  Joseph  Cole  answered  they  were  indebted  to  him 
for  corn  sold  and  delivered  to  them  by  him,  is  so  owing  to 
him  for  part  of  the  very  same  corn,  etc.,  wherefore  the  said 
James  Biggs  says  the  said  sum  was  and  is  exempt  from  gar- 
nishment, which  he  is  ready  to  verify,  and  prays  judgment, 
etc. 

The  Avery  Planter  Company  demurred  to  the  inter- 
pleader, and  upon  the  hearing  the  court  overruled  the 
demurrer,  and  appellant  abiding  its  demurrer,  judgment  was 
given  for  Biggs  for  the  sura  of  $04.79.  From  this  judgment 
this  appeal  is  taken.  This  brings  up  the  question  as  to 
whether,  a  debt  being  created  by  the  sale  of  exempt  property, 
the  owner  of  such   property  is  entitled  to  exemption  as  re- 
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spects  the  debt  thus  created.  There  is  involved  the  proper 
construction  to  be  placed  on  the  proviso  of  Sec.  13,  Chap.  52, 
p.  1111,  of  Starr  &  Curtis'  Statute.  Said  section,  after  enu- 
merating the  articles  and  amount  of  personal  property 
exempted,  closes  with  this  proviso,  to  wit :  "  Provided  that 
such  selections  and  exemptions  shall  not  be  made  by  the 
debtor  or  allowed  to  him  or  her  from  any  money,  salary  or 
wages  due  him  or  her  from  any  person  or  persons  or  corpo- 
rations whatever."  Previous  to  the  passage  of  the  above 
statute  the  Supreme  Court  had  always  held  that  exemptions 
could  be  claimed  against  such  indebtedness.  Fanning  v. 
National  Bank,  76  111.  53.  The  passage  of  the  proviso  above 
quoted  by  the  legislature  entirely  changed  the  rule  as  has  been 
holden  by  the  higher  courts  ever  since.  In  Finlen  v.  How- 
ard, 126  111.  259,  in  same  case  in  the  Appellate  Court,  26  111. 
App.  66,  a  construction  was  placed  on  the  above  proviso; 
also,  Reed  v.  Kerr,  52  III.  App.  467.  In  Finlen  v.  Howard, 
supra,  the  Supreme  Court  said  if  the  exemption  in  ques- 
tion forbids  that  any  exemption  be  allowed  to  the  debtor 
from  money  due  him  and  under  the  *  former  statute 
there  was  no  provision  of  like  effect  as  to  the  proviso 
under  consideration,  it  was  held  that  the  selection  might 
be  made  by  the  debtor  from*  money  due  him,  or  any  per- 
sonal property  or  assets  belonging  to  him.  It  would  there- 
fore seem  that  the  legislature  intended  to  change  the  rule 
in  that  case.  Fanning  v.  National  Bank,  supra.  The  court 
concludes  in  Finlen  v.  Howard,  as  follows :  "  We  are  of 
the  opinion  that  the  proviso  under  consideration  excludes 
from  the  debtors  estate,  out  of  which  he  may  make  his 
selection  of  property  as  exempt,  all  money  due  the  debtor, 
without  regard  to  the  character  of  the  indebtedness  or  the  cir- 
cumstances under  which  it  arose." 

Putting  the  contention  of  the  appellee  in  the  strongest 
light  in  which  it  can  be  viewed — that  the  execution  in  ques- 
tion had  been  scheduled  against,  and  the  corn  claimed  as  ex- 
empt and  allowed  by  the  sheriff,  and  the  claim  that  therefore 
such  corn  would  remain  exempt  until  a  second  execution  is- 
sued, we  can  not  see  under  the  rules  of  the  Supreme  Court 
how  a  debt  created  by  the  sale  of  exempt  property  could  be 
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exempt  under  the  proviso  of  the  statute  above  quoted.  The 
strongest  argument  that  can  be  made  is,  that,  the  property 
sold  being  exempt  from  execution,  the  debt  created  by  such 
sale  should  in  law  and  justice  be  also  exempt.  This  would 
undoubtedly  be  a  sound  argument  as  applied  to  the  law 
prior  to  the  passage  of  the  above  proviso  in  the  statute. 
It  oftentimes  happens  that  a  debt  which  has  been  garnisheed 
is  the  entire  property  of  the  debtor,  and  were  it  in  a  dif- 
ferent form,  held  in  property  instead  of  chose  in  action, 
could  be  claimed  as  exempt.  In  the  case  of  Finlen  v. 
Howard,  supra,  such  was  the  case.  Howard  would  have 
been  clearly  entitled  to  the  property  garnisheed,  if  the  prop- 
erty had  existed  in  another  form.  Under  the  present  statute 
it  does  not  matter  that  the  character  of  personal  property 
may  have  at  one  time  been  fixed  as  exempt  by  some  judicial 
proceedings.  That  character  may  be  changed  by  the  action 
of  the  party,  by  adding  other  property  to  his  possessions,  or 
by  selling  it  on  credit,  when  it  loses  its  character  as  exempt 
property.  The  debtor  is  not  compelled  to  sell  on  credit. 
Undoubtedly  he  could  sell  the  property  exempt  from  exe- 
cuton  lien  and  receive  other  property  in  place  of  the 
exempt  property,  which  also  might  be  exempted  under  the 
statute.  He  could  sell  for  cash,  but  when  he  sells  on  credit 
and  leaves  the  debt  standing  he  loses  his  right  to  claim 
exemption  as  to  the  debt.  Holding  these  views  we  must 
hold  that  the  court  below  erred  in  overruling  the  demurrer 
to  the  plea  of  interpleader  of  James  Biggs.  The  demurrer 
should  have  been  sustained. 

For  this  error  on  the  part  of  the  Circuit  Court  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded. 


Patrick  McGrath  v.  Martha  Miller. 

1.  Venue— May  Be  Changed  from  the  Circuit  to  the  County  Court. — 
Under  section  2,  chapter  147,  R.  S.,  relating  to  changes  of  venue,  the 
Circuit  Court  may  send  a  case  upon  change  of  venue  to  the  County  Court. 

2.  Judgments—  To  Follow  the  Verdict.— In  a  case  of  forcible  detainer 
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the  judgment  was  "  that  the  plaintiff  was  seized  in  fee  of  the  land  de- 
scribed in  the  verdict  of  the  jury,"  while  the  evidence  showed  that  he 
held  the  land  intrust  for  his  grandchildren;  held,  that  the  judgment, 
while  slightly  irregular,  was  sufficient. 

8.  Practice— Objections  to  Evidence  Must  Be  Specific. — Where  a 
party  objects  to  evidence  sought  to  be  introduced  against  him,  he 
should  disclose  the  grounds  of  his  objection,  and  if  he  fails  to  do  so  he 
will  be  precluded  in  the  Appellate  Court  from  urging  grounds  not  stated 
below. 

4.  'Evidence— Complaint  in  Forcible  Detainer.— In  a  case  of  forcible 
detainer  it  is  not  proper  to  read  the  complaint  in  evidence,  as  proof  of 
the  plaintiffs  right  to  recover,  but  it  is  not  reversible  error  to  do  so, 
where  outside  of  the  complaint  the  right  to  recover  is  established. 

5.  Forcible  Detainer— Demand  for  Possession,  When  Unnecessary. 
— A  notice  or  demand  for  possession  before  commencing  a  suit  of  for- 
cible detainer  is  unnecessary  where  the  relation  of  landlord  and  tenant 
does  not  exist  between  the  parties. 

6.  Witnesses — Wife,  When  Incompetent, — Where  the  husband  is 
interested  in  the  event  of  a  suit,  the  testimony  of  the  wife  is  properly 
excluded. 

7.  New  Trial — Newly  Discovered  Evidence. — A  party  will  not  be 
entitled  to  a  new  trial  upon  newly  discovered  evidence,  where  such  evi- 
dence is  merely  cumulative  in  its  character. 

Forcible  Detainer.— Appeal  from  the  County  Court  of  La  Salle 
County;  the  Hon.  H.  W.  Johnson,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December  10, 
1895. 

Statement  of  the  Case. 

In  1879,  Amanda  Howard  died,  seized  in  fee  of  the  W.  £ 
of  the  S.  E.  i  of  Section  11,  Town  34,  Range  3,  in  La  Salle 
county,  and  a  homestead  in  the  village  of  Dayton,  in  said 
county.  She  left  surviving  her  husband,  Charles  K.  How- 
ard, and  three  daughters.  She  left  a  will  by  which  she 
devised  the  homestead  to  her  husband,  in  lieu  of  dower  or 
other  interest  in  her  estate.  She  devised  the  land  above  de- 
scribed to  her  mother,  the  defendant  in  error,  in  trust  for  her 
three  children,  until  the  youngest  should  reach  her  ma- 
jority. 

Defendant  in  error  leased  the  land  to  Charles  K.  How- 
ard, from  March  1,  1883,  to  March  1,  1887,  the  considera- 
tion for  which  being  that  Howard  should  board,  clothe  and 
elucate  the  three  daughters  during  that  tims,  should  pay 
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the  taxes  on  the  land  and  keep  the  fences  in  repair.  It  is 
provided  by  the  lease  that  he  should  not  sub-let  without  the 
consent  of  the  defendant  in  error,  and  should  surrender  pos- 
session of  the  premises  on  the  expiration  of  the  lease. 

Howard  held  over  for  1888,  afterward  leased  to  one  Ja- 
cobson  for  1889,  and  on  April  5,  1890,  sub-leased  to  the 
plaintiff  in  error  for  one  year,  with  the  privilege  in  the 
plaintiff  in  error  of  four  years  more.  Plaintiff  in  error  went 
into  possession  of  the  premises,  attorning  to  Howard. 
Verbal  notice  was  served  on  him  in  1891,  to  pay  rent  no 
longer  to  Howard,  but  to  pay  it  to  defendant  in  error.  Pay- 
ing no  heed  to  such  notice,  this  action  of  forcible  detainer 
was  commenced  before  a  justice  of  the  peace.  Defendant 
in  error  recovered  judgment  in  that  court,  from  which  plaint- 
iff in  error  perfected  an  appeal  to  the  Circuit  Court.  In 
the  Circuit  Court  he  applied  for  a  change  of  venue,  on  ac- 
count of  the  prejudice  of  Judges  Blanchard  and  Dibell,  two 
of  the  judges  of  the  circuit,  and  the  venue  was  changed 
to  the  County  Court.  In  the  County  Court  the  plaintiff  in 
error  moved  to  dismiss  the  cause  for  want  of  jurisdiction. 

This  motion  was  overruled.  A  trial  was  had  resulting  in 
a  verdict  and  judgment  for  possession,  etc.,  in  favor  of  de- 
fendant in  error. 

Jambs  J.  Conway  and  Beeweb  &  Stbawn,  attorneys  for 
plaintiff  in  error. 

Fowleb  Bbos.  and  C.  Gbiggs,  attorneys  for  defendant  in 
error. 

Mb.  Justice  Habkeb  delivebed  the  opinion  of  the  Coubt. 

The  contention  of  the  plaintiff  in  error  that  the  Circuit 
Court  of  La  Salle  County  had  no  authority  to  change  the 
venue  to  the  County  Court,  and  that  the  County  Court 
should  have  dismissed  the  cause  for  want  of  jurisdiction,  is 
not  well  made.  Sec.  2,  Chap.  146,  Rev.  Stat.,  relating  to 
change  of  venue,  expressly  provides  that  "when  a  change 
of  venue  is  granted,  it  may  be  to  some  other  court  of  record 
of  competent  jurisdiction  in  the  same  county." 
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The  objection  that  the  judgment  does  not  follow  the  ver- 
dict, but  is,  "  that  the  plaintiff  is  seized  in  fee  of  the  land 
described  in  the  verdict  of  the  jury,"  when  the  evidence 
shows  that  defendant  in  error  only  held  the  land  in  trust  for 
her  grandchildren,  is  hypercritical.  It  was  slightly  irregu- 
lar, but  worked  no  harm  to  plaintiff  in  error.  The  evidence 
showed  and  the  verdict  of  the  jury  found,  that  the  defend- 
ant in  error  was  entitled  to  the  possession  of  the  premises, 
and  the  recital  in  the  judgment,  that  she  was  seized  in  fee, 
may  be  treated  as  harmless  surplusage. 

It  is  also  contended  that  as  the  suit  was  commenced  bv 
Mrs.  Miller  in  her  own  right,  and  not  as  trustee  for  her 
grandchildren,  it  was  error  in  the  court  to  allow  the  will  of 
Amanda  Howard  to  be  read  in  evidence,  and  that  there  was 
a  variance  between  the  proof  and  complaint.  While  we 
can  see  but  little  force  in  such  a  contention,  even  if  in  the 
court  below  the  objection  had  been  placed  upon  the  ground 
of  a  variance,  for  the  reason  that,  if  the  plaintiff  in  error 
was  not  entitled  to  the  possession  of  the  land,  it  could  make 
no  difference  to  him  whether  Mrs.  Miller  was  entitled  to 
possession  in  her  own  right  or  as  trustee,  the  fact  that  he  did 
not,  at  the  time  of  making  the  objection,  place  it  upon  the 
ground  of  a  variance,  is  a  sufficient  answer  to  him  now. 
Where  a  party  objects  to  evidence  sought  to  be  introduced 
against  him,  he  should  disclose  the  ground  of  his  objection 
to  the  court,  and  if  he  fails  to  do  so,  he  will  be  precluded  in 
the  court  of  appeal  from  urging  that  the  ground  is  a  variance. 
Chicago  &  Alton  K.  K.  Co.  v.  Morgan,  60  111.  492;  St.  Clair 
Co.  Ben.  Soc.  v.  Fietsam,  Adm'r,  97  111.  474. 

Although  in  a  case  for  forcible  detainer  it  is  not  proper 
to  read  the  complaint  in  evidence  to  the  jury,  as  proof  of 
the  plaintiff's  right  to  recover,  we  are  unable  to  see  in  the 
action  of  the  court  in  allowing  the  complaint  to  be  read  in 
this  case,  such  error  as  would  justify  us  in  reversing  the 
judgment.  Outside  of  the  complaint,  defendant  in  error 
established  her  right  to  recover.  The  complaint  merely 
recited  that  she  was  entitled  to  the  possession  of  the  prem- 
ises, and  that  the  defendant  unlawfully  withheld  them.    We 
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can  not  conceive  how  an  intelligent  jury  could  consider  it 
as  additional  proof  to  her  testimony. 

The  contention  that  the  notice  or  demand  for  possession 
was  insufficient,  is  amply  answered  by  saying  that  the  rela- 
tion of  landlord  and  tenant  did  not  exist  between  the  par- 
ties. Howard  had  no  authority  to  lease  to  McGrath  without 
the  written  consent  of  Mrs.  Miller.  He  pretended  to  have 
such  consent  in  a  letter  from  her  which  he  had  lost.  Mrs. 
Miller  denied  on  oath  that  she  wrote  such  a  letter.  The  jury 
believed  her,  and  we  are  not  prepared  to  say  they  were 
wrong. 

The  court  properly  excluded  the  testimony  of  Mrs.  How- 
ard.   Her  husband  was  interested  in  the  event  of  the  suit. 

Plaintiff  in  error  was  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  The  proposed  evi- 
dence of  Samuel  Richolson,  the  party  making  the  affidavit, 
was  but  cumulative  in  its  character. 

"We  do  not  care  to  extend  this  opinion  by  a  discussion  of 
alleged  errors  in  passing  upon  instructions.  The  court  hold- 
ings in  that  regard  were  substantially  correct. 

While  a  few  slight  errors  occurred  upon  the  trial  (which 
we  have  noticed),  we  feel  that  in  the  verdict  of  the  jury  and 
the  judgment  of  the  court,  substantial  justice  was  done. 
Judgment  affirmed. 


Emerson  Hakes  v.  National  Bank  of  Terre  Haute. 

1.  Remedies— Governed  by  Hue  Law  of  the  Forum. — The  form  to  be 
adopted  in  the  enforcement  of  a  legal  right  must  be  governed  by  the 
law  of  the  forum  in  which  such  right  is  to  be  enforced. 

2.  Same — Notes  Made  in  Foreign  State. — A  promissory  note  made  in 
Indiana,  and  not  negotiable  by  the  laws  of  that  State,  may,  if  negotiable 
under  the  laws  of  Illinois,  be  enforced  in  the  courts  of  the  latter  State 
by  an  indorsee,  the  same  as  if  made  in  Illinois. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10, 1895. 
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Mayo  &  Widmkb,  attorneys  for  appellant,  contended  that 
because  the  note  contained  the  following  clause — "The 
drawers  and  indorsers  severally  waive  presentment  for  pay- 
ment and  notice  of  protest  and  non-payment  of  this  note 
and  all  defenses  on  the  ground  of  any  renewal  or  extension 
of  the  time  of  its  payment  that  may  be  given  by  the 
holder  or  holders  to  them  or  either  of  them,"  its  negotia- 
bility was  destroyed.  Oyler  v.  McMurray,  34  N".  E.  Rep. 
1004;  Merchants  &  Mechanics  Bank  v.  Fraze,  36  N.  E. 
Rep.  378;  Gliddon  v.  Henry,  104  Ind.  278;  Smith  v.  Van 
Blarcom,  45  Mich.  371;  Wheeler  v.  Second  Nat.  Bank,  75 
Mich.  546;  Woodbury  v.  Roberts,  59  Iowa  348. 

E.  Callahan,  attorney  for  appellee,  contended  that  the 
note  in  question  is  not  repugnant  to  any  law  of  the  State  of 
Illinois.  Under  the  laws  of  this  State  an  assignment  would 
vest  in  the  assignee  the  absolute  title  to  the  note,  and  the 
legal  right  to  bring  an  action  in  his  own  name  for  the 
recovery  of  the  money  specified  in  the  note.  Smith  et  al.  v. 
Whittaker  et  al.,  23  111.  867;  Miller  v.  Wilson,  136  HI.  523 

A  transfer  by  indorsement  vests  in  the  indorsee  a  right  of 
action  against  all  parties  whose  names  are  on  the  bill,  in  case 
of  default,  etc.  Byles  on  Bills  (7th  Ed.),  157;  Edwards  on 
Negotiable  Instruments  (3d  Ed.),  Sees.  350,  351,  352. 

Mb.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Appellee  brought  this  suit  against  appellant,  and  the 
declaration  contained  the  common  counts  and  a  special 
count  on  a  promissory  note.  There  was  an  affidavit  of  claim 
filed,  and  appellant  pleaded  to  the  common  counts,  with  an 
affidavit  of  merits,  but  demurred  to  the  special  count.  The 
demurrer  was  overruled,  whereupon  appellee  dismissed  as 
to  the  common  counts,  and,  appellant  abiding  by  his  de- 
murrer, judgment  was  rendered  against  him  for  $1,074.27 
and  costs. 

The  declaration  averred  that  defendant  made  and  deliv- 
ered the  note  to  Jacob  A.  Parker  on  the  19th  day  of  June, 
1 S94,  at  Terre  Haute,  Indiana,  to  wit,  in  the  county  afore- 
said, which  was  the  county  of  La  Salle,  in  the  State  of 
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Illinois,  and  that  the  payee  at  the  same  time  and  place 
assigned  said  note,  by  indorsement  thereon  under  his  hand, 
to  plaintiff.  It  was  also  alleged  that  the  note  contained 
the  following  provision:  "The  drawers  and  indorsers 
severally  waive  presentment  for  payment  and  notice  of  pro- 
test and  non-payment  of  this  note  and  all  defenses  on  the 
ground  of  any  renewal  or  extension  of  the  time  of  its  pay- 
ment that  may  be  given  by  the  holder  or  holders  to  them 
or  either  of  them." 

It  is  urged  that  the  court  was  wrong  in  overruling  the 
demurrer,  because  the  clause  above  quoted  destroyed  the 
negotiability  of  the  note,  so  that  the  assignment  did  not 
vest  the  legal  title  in  plaintiff  and  enable  it  to  bring  the 
suit  in  its  own  name.  Counsel  treat  the  declaration  as 
alleging  that  the  note  was  made  and  assigned  in  the  State 
of  Indiana,  and  the  question  as  being  properly  raised  by 
demurrer. 

In  the  case  of  Koosa  v.  Christ,  17  111.  450,  a  demurrer 
was  sustained  to  a  declaration  on  a  promissory  note  made 
in  the  State  of  New  York,  which  alleged  that  the  payee, 
before  the  note  became  due,  transferred  and  delivered  the 
same  to  plaintiff  within  the  State  of  New  York,  and  that 
bv  the  laws  of  New  York  in  force  at  the  time,  notes  of  that 
description  were  transferable  by  delivery.  It  was  held  that 
the  form  to  be  adopted  in  the  enforcement  of  a  right  must 
be  governed  by  the  law  of  the  forum,  and  that  although  by 
the  laws  of  New  York  where  the  note  was  made  and  trans- 
ferred the  legal  title  passed  by  mere  delivery,  the  courts  of 
Illinois  would  not  recognize  the  transfer.  Under  the  rule 
in  that  case,  if  the  note  in  question  here,  by  the  laws  in  force, 
or  presumed  to  be  in  force,  in  Indiana,- was  not  transferable 
so  as  to  vest  the  legal  title  in  the  plaintiff,  our  courts  would 
not  recognize  such  a  rule,  but  would  require  the  suit  to  be 
brought  in  the  name  of  the  one  in  whom,  by  our  laws,  the 
legal  title  would  be  vested.  Under  our  laws  the  note  was 
negotiable  and  transferable  by  indorsement.  It  is  therefore 
unnecessary  to  inquire  what  the  law  merchant  or  the  law  of 
Indiana  may  be.  The  suit  was  properly  brought,  and  the 
judgment  will  be  affirmed. 
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Levi  Carr  v.  Thomas  Bauer  et  al. 

1.  Promissory  Note— Payable  to  Husband  or  Wife.— An  instrument 
in  the  form  of  a  promissory  note  payable  to  a  man  or  his  wife,  is  evidence 
of  a  joint  contract  with  both  of  the  payees,  and  both  are  entitled  to  sue 
jointly  thereon.    In  such  an  instrument  "  or  "  means  "  and.1' 

» 
Assumpsit,  on  an  instrument  in  writing.    Appeal  from  the  Circuit 
Court  of  La  Salle  County:  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding.   Heard  in  this  court  at  the  May  term,  1895.    Affirmed.     Opinion 
filed  December  10, 1895. 

Butters,  Carr  &  Gleim,  attorneys  for  appellant,  con- 
tended the  instrument  sued  on  was  not  a  promissory  note. 

A  promissory  note  must  be  certain  as  to  amount,  certain 
as  to  maker  and  payee,  and  payable  at  a  time  certain. 
Chambers  on  Notes,  Bills  and  Checks,  8. 

Story,  in  his  work  on  Promissory  Notes,  Sec.  1,  says: 
"  A  promissory  note  may  be  defined  to  be  a  written  en- 
gagement by  one  person  to  pay  another  person  therein 
named  absolutely  and  unconditionally^  a  certain  sum  of 
money,  at  a  time  specified  therein." 

Chief  Justice  Abbot,  in  an  English  case,  quoted  in  Daniel 
on  Negotiable  Instruments,  Sec.  103,  said :  "  An  instru- 
ment payable  to  A  or  B  is  not  negotiable;  for,  if  a  note  is 
made  payable  to  one  or  other  of  two  persons,  it  is  payable 
to  either  of  them  only  on  the  contingency  of  its  not  having 
been  paid  to  the  other,  and  is  not  a  good  promissory  note 
within  the  statute." 

Story  on  Bills  of  Exchange,  Sec.  54,  says :  "  Every  bill 
of  exchange  ought  to  specify  to  whom  the  same  is  payable- 
Indeed,  it  would  be  void  upon  the  more  general  ground,  ap- 
plicable to  all  contracts,  and  that  is,  the  utter  uncertainty 
of  the  person  with  whom  the  contract  is  made,  and  to  whom 
it  is  payable.  It  should  also  be  stated  in  every  bill  to  whom 
absolutely  and  certainly  and  not  alternately  the  bill  is  to  be 
paid,  for,  if  it  is  payable  to  A  or  to  B,  it  is  not  properly  a 
bill  of  exchange,  since  it  is  payable  to  only  one  upon  the 
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contingency  that  it  is  not  paid  to  the  other;  the  promise  to 
pay,  therefore,  is  conditional."  1  Randolph  on  Commer- 
cial Paper,  Sec.  155. 

Negotiable  instruments  must  have,  as  payee,  a  certain 
definite  person  or  corporation,  capable  of  giving  credit,  and 
of  being  sued  in  an  action  at  law.  Nichols,  Admr.,  v.  Davis, 
1  Bibb  490. 

All  negotiable  instruments  must  be  certain  as  to  the  par- 
ties by  whom  or  to  whom  payment  is  to  be  made.  Turner 
et  al.  v.  P.  &  S.  R.  E.  Co.,  95  111.  134. 

Suit  upon  a  promissory  note  must  be  brought  in  the  name 
of  the  party  having  the  legal  title  thereto.  Burnap  v.  Cook, 
32  111.  168;  Kyle  v.  Thompson,  2  Scam.  432;  Newman  v. 
Ravenscroft,  67  111.  496;  Lockridge  v.  Nuckolls,  25  111.  178. 

It  is  an  inflexible  rule  that  an  action  at  law  upon  contract 
must  be  brought  in  the  name  of  the  person  in  whom  the 
legal  interest  is  vested.  Larned  v.  Carpenter,  for  use,  etc., 
65  111.  543;  Dix,  for  use,  etc.,  v.  The  Mercantile  Ins.  Co.,  22 
111.  272. 

If  the  instrument  in  question  in  this  suit  is  not  a  note 
within  the  statue,  then  it  is  at  best  a  simple  contract,  and 
not  negotiable;  then  proof  is  required  to  show  how  it  came 
to  the  hands  of  the  plaintiffs.     Walters  v.  Short,  5  Gil.  252. 

When  a  written  instrument  does  not  show  upon  its  face 
to  whom  it  is  payable,  no  action  will  lie  upon  it  without 
proof  of  title  in  the  person  who  brings  the  action.  Breese 
2,  155;  Penniston  v.  Wall,  Admr.,  3  J.  J.  Marsh.  37;  Brown 
v.  Gilman,  13  Mass.  158;  Douglass  v.  Wilkeson,  6  Wend. 
643. 

An  instrument  which  read,  "  Good  for  one  hundred  and 
twenty  dollars  on  demand,  Gillman  and  Hoyt,"  was  held 
not  to  import  a  promise  to  pay  the  holder  without  extraneous 
evidence.     Brown  v.  Gilman,  13  Mass.  158. 

Although  no  particular  form  is  necessary  to  make  a  note, 
yet  the  writing  must  show  an  undertaking  or  engagement 
to  pay,  and  to  a  person  named  in  it,  or  to  bearer  or  holder 
of  the  instrument.     Smith  v.  Bridges,  Breese  18. 

No  action  can  be  maintained  on  an  instrument  in  writing 
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for  the  payment  of  money  unless  the  instrument  shows  on 
its  face  to  whom  it  is  payable.  Mayo  v.  Chenoweth,  Id. 
200. 

Bills  of  exchange  and  promissory  notes  should  be  made 
payable  to  some  person  specified,  but  this  may  be  done 
without  inserting  the  name,  if  the  payee  be  so  certainly 
specified  or  referred  to,  as  to  be  ascertained  by  allegations 
and  proofs.    Adams  et  al.  v.  King  et  al.,  16  111.  169. 

E.  S.  Browne  and  Trainor,  Browne  &  Aters,  attorneys 
for  appellees,  contended  that,  while  in  strict  legal  contem- 
plation the  instrument  in  case  at  bar  may  not  be  a  prom- 
issory note,  it  is  sufficient  evidence  of  a  joint  contract  to 
support  an  action  by  both  of  the  payees  named  in  said 
instrument.  Westgate  v.  Healey,  4  R.  I.  523;  Willoughby 
v.  Willoughby,  5  N.  H.  244;  Parker  v.  Carson,  64  N.  C. 
563;  Knight  v.  Jones,  21  Mich.  161;  Spaulding  v.  Evans, 
2  McLean  (U.  S.)  139;  1  Randolph  on  Com.  Paper,  Sec.  155, 
and  notes. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 
This  suit  was  commenced  before  a  justice  of  the  peace 
upon  an  instrument  in  writing  as  follows : 

"  $70.  Troy  Grove,  III.,  Dec.  8th,  1892. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
Thos.  Bauer  or  wife,  seventy  dollars,  at  Troy  Grove,  Ills., 
value  received,  with  interest  at  six  per  cent  per  annum.  If 
paid  when  due,  interest  to  be  deducted. 

(Signed)    Edward  McLaughlin. 

(Signed)    Levi  Carr." 

Upon  appeal  in  the  Circuit  Court  the  plaintiffs  introduced 
upon  the  trial  the  paper  instrument  and  rested. 

The  defendant  moved  to  exclude  it  and  to  instruct  the 
jury  to  find  for  the  defendant,  for  the  reason  that  it  was  not 
a  promissory  note  and  did  not  establish  a  prima  facie  case. 
The  court  overruled  the  motion.  The  defendant  introduce  I 
no  evidence.  The  jury  returned  a  verdict  in  favor  of  tho 
plaintiffs  for  $79.23,  the  amount  of  principal  and  interest, 
and  the  court  rendered  judgment  for  that  sum. 
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The  sole  contention  of  appellant  is  that  the  instrument 
sued  on  did  not,  by  itself,  make  a  prima  facie  case.  In  sup- 
port of  his  position  he  cites  the  case  of  Musselman  v.  Oakes, 
19  111.  81,  and  claims  it  is  decisive.  In  that  case  the  suit 
was  upon  an  instrument  purporting  to  be  a  promissory  note, 
payable  to  Olive  Fletcher  or  E.  H.  Oakes,  in  which  Oakes 
alone  sued.  The  Supreme  Court  held  that  as  the  instrument 
sued  on  was  payable  in  the  alternative  to  one  of  the  two 
persons,  it  was  not  a  promissory  note  and  could  not  be  sued 
on  as  such.  The  case  is  not  "  on  all  fours  "  with  the  one  at 
bar.  In  that  case  only  one  of  the  persons  named  as  payee 
sued.    In  this  case  both  payees  sue  jointly. 

We  are  of  the  opinion  that  an  instrument  of  this  kind  is 
evidence  of  a  joint  contract  with  both  of  the  payees,  and 
that  both  are  entitled  to  sue  jointly  thereon.  The  reason- 
able intendment  is  that  the  note  was  given  to  Bauer  and  his 
wife,  and,  as  they  have  jointly  asserted  their  right  to  sue,  it 
is  doing  no  violence  to  the  intent  of  the  instrument  to  hold 
that  "  or  "  means  "  and."  We  are  supported  in  this  view  by 
Parker  et  al.  v.  Carson,  64  N.  Car.  563;  Knigbt  v.  Jones,  21 
Mich.  161;  Westgate  v.  Healy,  4  E.  I.  523;  Willoughby  v. 
Willoughby,  5  N.  H.  161.  In  Young  et  al.  v.  Ward,  21  111. 
223,  a  case  where  the  note  sued  on  was  made  payable  to  a 
man  or  his  wife,  Judge  Walker,  in  delivering  the  opinion  of 
the  court,  said  the  suit  could  be  maintained  in  the  joint  name 
of  the  payees. 

We  think  the  Circuit  Court  properly  ruled  and  the  judg- 
ment should  be  affirmed. 


George  S.  Moshier  v.  Fred.  Seacord. 

1.  Verdicts — Upon  Conflicting  Evidence. — Where  the  evidence  is 
conflicting,  in  the  absence  of  error  upon  the  trial,  the  Appellate  Court  will 
not  disturb  the  verdict. 

Assumpsit,  for  services,  etc.  Appeal  from  the  Circuit  Court  of  Knox 
County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December  10, 1895. 
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J.  J.  &  G.  Tunnicliff  and  J.  A.  McKenzie,  attorneys  for 
appellant. 

Thompson  &  Shumway,  attorneys  for  appellee. 

Mb.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

This  suit  was  brought  by  appellee  to  recover  for  training 
two  mares  and  breaking  a  horse  belonging  to  appellant,  for 
money  paid  for  shoeing  the  mares  and  for  a  pair  of  shin 
boots  furnished  for  one  of  them,  for  money  furnished  appel- 
lant's son,  and  for  the  services  of  a  stallion  called  Haverill 
to  three  of  appellant's  mares.  There  was  a  verdict  for  ap- 
pellee for  $400,  on  which  judgment  was  entered. 

A  reversal  is  sought  upon  the  grounds  that  the  verdict 
was  against  the  evidence  and  excessive,  and  that  the  court 
erred  in  ruling  upon  the  admission  of  evidence  and  in  giving 
and  modifying  instructions. 

In  February,  18S9,  appellant  bought  a  trotting  bred  mare 
named  Adelia,  in  New  York,  for  $l,b00,  and  shipped  her  to 
appellee  at  Galesburg.  Soon  after  he  bought  a  mare  named 
Nanee,  in  Kentucky,  for  $1,100,  and  also  shipped  her  to  ap- 
pellee. The  mares  were  kept  and  driven  by  appellee  and 
his  trainer  until  November  22d  following,  and  he  claimed 
$1  per  day  for  each  and  for  the  shoeing  and  shin  boots. 
Appellee  also  handled  appellant's  horse  Beckum  eighteen 
days,  and  charged  $18  for  such  service  and  keeping. 

The  stallion  service  was  to  three  mares  at  $30  to  insure. 
Two  of  them  were  not  with  foal,  and  the  other  was  sold  by 
appellant  before  it  was  ascertained  whether  she  was  with 
foal,  and  it  was  unknown  whether  she  had  a  foal  or  not. 
The  main  controversy  in  the  case  was  whether  the  mares, 
Adelia  and  Nanee,  were  taken  by  appellee  under  an  agree- 
ment that  they  should  be  trained  for  speed,  or  only  to  be 
driven  and  exercised  on  the  road,  and  whether  the  amount 
charged  was  reasonable.  The  evidence  was  directly  con- 
tradictory as  to  the  contract  and  as  to  whether  the  mares 
were  in  fact  trained  or  onlv  driven  on  the  road. 

There  was  no  error  in  ruling  on  the  admission  of  evidence 
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or  in  giving  or  modifying  instructions,  and  the  points  made 
on  those  questions  do  not  require  discussion. 

In  view  of  the  conflict  in  the  evidence,  we  do  not  feel  war- 
ranted, in  the  absence  of  any  error  on  the  trial,  in  disturb- 
ing the  judgment  on  the  ground  that  the  verdict  was  not 
supported  by  the  evidence,  or  that  the  damages  were  excess- 
ive.   The  judgment  is  affirmed. 


City  of  Streator  v.  Hannah  Hamilton. 

1.  Negligence— Questions  of  Fact — Where  the  question  is  close  as 
to  whether  there  is  sufficient  evidence  of  negligence  on  the  part  of  a  city 
to  warrant  a  jury  in  finding  that  a  sidewalk  was  at  the  time  of  an  in- 
jury, etc.,  in  an  unsafe  condition,  and  two  juried  have  passed  upon  it,  the 
judgment  will  not  be  reversed  for  want  of  evidence. 

2.  Personal  Injuries—  Visible  Defects  in  Sidewalks.— The  fact  that 
a  defect  in  a  sidewalk  was  visible,  and  could  have  been  seen  by  the  person 
injured,  does  not  necessarily  preclude  a  recovery  for  an  injury. 

Trespass  on  the  Case,  for  personal  injuries.  .Appeal  from  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanchard,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Affirmed. 
Opinion  filed  December  10, 1895. 

G.  F.  Belford,  G.  E.  Glass  and  George  IIoadley,  attor- 
neys for  appellant. 

Walter  Beeves,  attorney  for  appellee. 

Mb.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellant  in  an  action  on  the  case,  to 
recover  for  personal  injuries  received  by  her  in  falling  on 
its  sidewalk  in  front  of  Daniel  Merrit's  residence,  on  east 
side  of  Vermilion  street,  between  Kent  and  Hickory  streets, 
in  the  city  of  Streator.  Verdict  for  $1,500  and  judgment 
thereon,  which  was  reversed  by  this  court  on  former  appeal, 
and  the  cause  remanded.  49  App.  Court  Eeports  419.  Tho 
case  has  been  again  tried,  resulting  in  a  verdict  and  judg- 
ment for  appellee  for  $1,000. 

When  the  case  was  here  before,  the  judgment  was  reversed 


.510  Appellate  Courts  of  Illinois. 

Vol.  61.]  City  of  Streator  v.  Hamilton. 

because  the  Circuit  Court  allowed  appellee  to  introduce 
improper  evidence  as  to  the  condition  of  the  sidewalk  at 
other  places  than  where  the  injury  occurred,  and  because  it 
refused  proper  instructions.  The  cause  has  been  again  tried 
and  former  errors  avoided.  Now  it  is  only  a  question  of 
fact  as  to  whether  the  evidence  supports  the  verdict,  unless 
the  refusing  the  appellant's  instruction  No.  21,  refused,  was 
error. 

We  have  examined  that  instruction,  and  find  that  the 
part  designed  to  instruct  the  jury  that  the  sidewalk 
should  be  in  a  reasonably  safe  condition,  such  as  a  prudent 
person  would  call  safe,  was  given  in  several  other  instruc- 
tions, and  as  far  as  the  notice  was  concerned,  there  was  no 
question  of  latent  defects  in  the  sidewalk  where  the  injury 
occurred,  not  visible  to  the  eye,  and  hence  such  an  instruc- 
tion was  not  applicable,  as  in  Joliet  v.  Walker,  17  Brad. 
577.  The  evidence  tended  to  show  that  there  was  a  hole  in 
the  sidewalk,  or  rather  a  crack,  caused  by  the  sappy  part  of 
the  boards,  of  which  the  sidewalk  was  built,  rotting  away 
in  several  places,  and  leaving  a  crack  or  aperture  where  the 
heel  of  a  lady's  shoe  could  nicely  fit  in  and  get  fast;  that,  in 
fact,  the  injury  was  caused  by  the  heel  of  appellee's  shoes 
going  through  one  of  these  cracks,  which  caused  her  to  fall, 
by  means  of  which  she  sprained  her  ankle,  and  a  miscarriage 
was  caused  and  resulted  from  the  fall. 

While  it  is  a  very  close  question  in  our  minds  whether 
leaving  a  sidewalk  in  that  condition  would  be  sufficient  evi- 
dence of  negligence  on  the  part  of  the  city  to  warrant  a 
jury  in  finding  that  it  was  in  an  unsafe  condition,  yet  we 
think  that,  under  all  the  circumstances  of  the  case,  and  from 
the  fact  that  it  had  remained  in  such  a  condition  for  a  long 
space  of  time,  it  was  a  question  for  the  jury  to  determine, 
and  as  two  juries  have  passqd  on  the  question  and  returned 
a  verdict  in  favor  of  the  appellee  on  the  facts,  we  do  not 
feel  at  liberty  to  reverse  the  judgment  for  want  of  evidence 
to  support  it.  The  fact  that  the  defect  in  the  sidewalk 
was  visible,  and  could  have  been  seen  by  appellee,  does  not 
necessarily  bar  a  recovery. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 
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Henry  E.  Gedney,  Sr.,  t.  Dorothy  A.  Gedney,  Adm'x. 

1.  Witness—  Widow  as  Administratrix  of  Her  Deceased  Husband.— 
A  widow,  suing  as  administratrix  of  her  deceased  husband  upon  a  prom- 
issory note  payable  to  him,  is  not  competent  as  a  witness  to  testify,  in  her 
own  behalf,  to  a  conversation  between  her  husband  and  the  maker  of 
the  note,  tending  to  show  that  an  indorsement  upon  the  note,  which  it  was 
claimed  took  it  out  of  the  statute  of  limitations,  was  correct. 

2.  Instructions— On  a  Single  Fact.  —An  instruction  directing  a  ver- 
dict upon  a  single  fact,  which  is  not  the  only  fact  essential  to  a  verdict,  is 
erroneous,  and  the  fact  correct  instructions  were  given  for  the  adverse 
party  does  not  cure  the  defect. 

Assumpsit,  on  a  promissory  note.  Error  to  the  Circuit  Court  of  LaSalle 
County;  the  Hon.  Charles  Blanch  ard.  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion 
filed  December  10,  1895. 

Snow  &  Hinebaugh,  attorneys  for  plaintiff  in  error. 
Brewer  &  Strawn,  attorneys  for  defendant  in  error. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Defendant  in  error  brought  suit,  as  administratrix  of  the 
estate  of  her  deceased  husband,  Henry  E.  Gedney,  Jr., 
against  plaintiff  in  error,  on  a  promissory  note  for  $1,625, 
with  interest  at  ten  per  cent,  dated  June  27,  1879,  and 
executed  by  plaintiff  in  error.  There  was  a  recovery  for 
$3,500. 

The  contest  at  the  trial  was  over  a  claim  of  payment  by 
defendant  and  a  contention  of  plaintiff  that  the  note, 
which  was  payable  on  demand,  and  on  its  face  had  been 
barred  by  the  statute  of  limitations,  was  taken  out  of  that 
statute  by  a  payment  of  $500,  indorsed  on  the  note  as  of  May 
14, 1888.  The  evidence  as  to  these  propositions  was  con- 
flicting, and  there  was  much  apparently  credible  evidence 
that  the  note  was  fully  paid  in  October,  1885. 

The  plaintiff,  widow  of  Henry  E.  Gedney,  Jr.,  payee  of 
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the  note,  was  called  as  a  witness,  and  testified  in  her  own 
behalf.  Defendant  objected  to  her  testifying,  but  the  ob- 
jection was  overruled.  It  is  urged  that  she  was  incompetent 
as  a  witness,  and  that  there  can  be  no  difference  between  a 
wife  testifying  for  or  against  her  husband  who  is  alive  and 
testifying  for  or  against  his  estate  after  his  decease.  It 
may  be  that  the  same  reason  which  induced  the  statutory 
prohibition  in  one  case  would  apply  to  the  other,  but  the 
statute  which  removed  disqualifications,  except  in  cer- 
tain specified  cases,  seems  to  have  retained  such  disqual- 
ification in  the  case  of  husband  and  wife  only  where  they 
are  called  to  testify  for  or  against  each  other,  except  as  to 
admissions  or  conversations  of  the  other. 

In  Deniston  v.  Hoagland,  67  111.  265,  a  widow  testified  as 
a  witness  for  the  heirs  of  her  deceased  husband,  in  a  suit 
for  the  specific  performance  of  a  contract  made  with  him, 
to  a  transaction  with  him  during  marriage,  and  she  was  held 
competent.  It  was  said  that  the  exclusion  of  husband  or 
wife  could  only  be  in  a  case  where  one  or  the  other  was  a 
party  to  the  suit,  for  only  under  such  circumstances  could 
they  testify  for  or  against  each  other.  In  Galbraith  v. 
McLain,  84  111.  379,  a  widow  was  held  competent  to  testify 
to  a  contract  of  her  husband  with  his  son,  excluding  the 
son  from  a  share  of  his  estate,  as  she  was  not  a  witness  for 
or  against  her  husband.  And  in  Powell  v.  Powell,  114  111. 
329,  where  a  widow  and  heirs  at  law  had  filed  a  bill  to  de- 
clare and  enforce  a  trust  existing  in  favor  of  her  deceased 
husband  in  his  lifetime,  she  was  deemed  competent  to  tes- 
tify in  behalf  of  herself  and  the  heirs.  The  plaintiff  testi- 
fied, however,  to  a  conversation  between  her  husband  and 
his  father,  the  defendant,  tending  to  show  that  the  indorse- 
ment which  it  was  claimed  took  the  note  out  of  the  statute 
was  correct.  She  was  not  a  competent  witness  for  that 
purpose.  The  disqualification  of  the  wife  to  testify  to  con- 
versations of  her  husband  has  not  been  removed,  except  in 
suits  between  her  and  her  husband.  Rev.  Stat.,  Chap.  51, 
Sec.  5;  Goelz  v.  Goelz,  157  111.  33.  It  was  error  to  allow 
her  to  testify  to  the  conversation  against  defendant's  objec- 
tion. 
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The  sixth  instruction,  given  at  the  request  of  plaintiff, 
was  as  follows : 

"  The  court  instructs  the  jury,  that  the  •  question  of 
whether  the  $3,000  check  was  given  in  payment  of  the  note 
sued  on,  or  was  given  to  Henry  E.  Gedney,  Jr.,  in  pursu- 
ance of  some  other  arrangement  previously  entered  into 
between  him  and  his  father,  is  a  question  for  the  jury  to 
determine  from  all  the  evidence  in  the  case.  And  if  the 
jury  find,  from  the  evidence,  that  said  $3,000  check  was  not 
given  in  payment  of  said  note,  then  the  jury  should  find 
for  the  plaintiff,  Dorothy  A.  Gedney,  administratrix  of  the 
estate  of  said  Henry  E.  Gedney,  Jr.,  deceased." 

This  instruction  directed  a  verdict  on  the  single  fact  as  to 
the  check  to  be  found  for  the  plaintiff,  whereas  that  was 
not  the  only  fact-  essential  to  such  a  verdict  as  the  jury  were 
told  to  find.  It  was  also  necessary  to  decide  an  issue  of 
fact,  made  under  the  plea  of  the  statute  of  limitations. 
There  were  correct  instructions  for  defendant  on  that  issue, 
but  they  did  not  cure  this  instruction,  since  the  jury  might 
obey  this  one  and  find  for  plaintiff  merely,  because  they 
concluded  that  the  plea  of  payment  was  not  sustained. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Arthur  Adams  and  Samuel  B.  Adams  v.  Thomas  Squires  |*™     ^ 

and  Daniel  JH.  Graham. 

1.  Payment— Of  One  Note  by  Giving  Another.— Where  a  new  note  is 
given  in  lieu  of  an  old  one  it  can  not  be  considered  prima  facie  a  satis- 
faction of  the  old  note  unless  there  is  an  expressed  or  implied  agreement 
that  such  was  the  intention  of  the  parties. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Carroll  County;  the  Hon.  John  D.  Crabtree,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Reversed  and  remanded.  Opin- 
ion filed  December  10,  1895. 

Ralph  E.  Eaton  and  W.  F.  Dow,  attorneys  for  appellants. 
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Henry  Mackay  and  D.  Alleman,  attorneys  for  appellees. 

Mr.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

Appellee  sued  appellants  on  a  promissory  note,  of  date  9th 
of  April,  1888,  by  Arthur  and  Samuel  B.  Adams,  given  ap- 
pellees, the  payees,  for  $333.59. 

The  defense  to  the  above  note  was  made  by  Samuel  B. 
Adams  as  security  on  it,  that  he  had  by  agreement  gotten 
a  new  note  with  two  other  securities  on  it,  to  wit,  John 
Zook  and  A.  J.  Adams,  together  with  Arthur  Adams,  the 
principal,  and  that  his  own  note  was  delivered  up  to  him, 
and  appellees  accepted  the  new  note  in  lieu  of  it,  and  he  was 
therefore  released.  The  evidence  was  conflicting  on  the 
question  as  to  whether  the  appellant  Samuel  B.  Adams  was 
intended  by  both  parties  to  be  released  from  the  old  note  in 
consequence  of  giving  the  new  note.  The  cause  was  tried 
by  a  jury  and  the  verdict  was  in  favor  of  the  appellees,  and 
judgment  rendered  thereon  for  the  balance  due  on  the  first 
note. 

Appellants  claim  that  the  giving  of  the  fifth  and  sixth 
instructions  for  the  appellees  was  erroneous.  The  fifth  in- 
struction tells  the  jury  "  that  the  giving  of  a  new  note  for 
an  old  note,  where  the  consideration  is  the  same,  is  not  a 
payment  of  the  old  note  unless  so  expressly  agreed  and  so 
intended  by  the  parties,"  *  *  *  "  and  they  must  fur- 
ther prove  that  said  Squires  and  Graham  took  the  said  note 
with  the  full  knowledge  of  the  fact  that  said  Samuel  B. 
Adams  had  not  signed  the  new  note,  and  the  sixth  instruc- 
tion is  in  substance  the  same,  except  as  to  last  clause." 

We  are  clearly  of  the  opinion  that  those  instructions  were 
erroneous.  The  law  appears  to  be  well  settled  in  this  State 
that  where  a  new  note  is  given  in  lieu  of  an  old  one,  and 
nothing  is  said  or  done  more  than  that,  it  should  not  be 
considered,  prima  facie,  that  the  old  note  was  satisfied,  un- 
less there  is  an  expressed  or  implied  agreement  that  such 
was  the  intention  of  the  parties.  In  this  case  the  court  in- 
structed the  jury  that  the  agreement  to  make  the  new  note 
a  payment  of  the  old  one  must  be  expressed.  This  is  not 
the  law;  the  facts  and  circumstances  must  be  such  as  to  con- 
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vince  a  jury  that  satisfaction  was  intended  and  the  agree- 
ment may  not  be  expressed.  Savings  Bank  v.  Borman  et  ah, 
124  111.  207;  Gildenham,  Stone  and  G.  Co.  v.  Gates  Iron 
Works,  124  111.  623,  and  Chisholm  v.  Williams,  128  111.  102. 

We  also  think  the  court  erred  in  instructing  the  jury  that 
the  appellant  must  further  prove  that  appellees,  Squires 
and  Graham,  took  the  second  note  with  the  full  knowledge 
of  the  fact  that  Samuel  B.  Adams  had  not  signed  the  new 
note. 

It  may  have  been  a  fact  that  Squires  and  Graham  did  not 
expect  or  care  whether  Samuel  B.  Adams  was  on  the  new 
note  or  not.  It  was  a  fact  for  the  jury  to  determine  from 
the  evidence  and  if  they  did  not  intend  it,  or  require  it,  it 
was  no  fraud  on  them  that  they  had  not  full  knowledge  of 
that  fact  when  they  accepted  it. 

The  court  allowed  Zook  to  testify  as  to  what  Arthur  Ad- 
ams told  him,  Zook,  at  the  time  he  signed  the  new  note,  as 
to  what  Samuel  B.  Adams  should  have  told  him,  Arthur, 
that  he,  Samuel,  was  to  sign  the  new  note  with  Arthur. 

This  ruling  is  attempted  to  be  supported  by  the  appellees 
by  claiming  that  Arthur  Adams  was  the  agent  of  Samuel 
B.  Adams  in  procuring  Zook's  signature,  and  therefore 
Samuel  was  bound  by  Arthur's  statements.  We  do  not 
think  the  evidence  shows  such  to  be  the  fact.  Arthur  was 
the  principal  in  the  note,  and  was  procuring  these  signatures 
for  himself  and  not  for  Samuel.  We  think  such  evidence 
was,  therefore,  hearsay,  and  should  have  been  excluded. 

For  the  errors  above  noted  the  judgment  of  the  court  be- 
low is  reversed  and  the  cause  remanded. 


David  Wolf,  August  Frank,  and  William  McCue,  im- 
pleaded, etc.  v.  The  City  of  Sterling  in  its  own 
behalf  and  for  the  use  of  Evans  &  How- 
ard Fire  Brick  Company. 

1.  Sureties— On  Contractor's  Bond  not  Liable  for  Materials,  etc.  —A 
contractor  entered  into  an  agreement  with  a  city  to  furnish  all  labor  and 
matariils  necessary  for  the  construction  of  a  sewer,  and  also  entered 
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into  a  bond  for  the  performance  of  the  contract  Held,  that  the  sureties 
upon  the  bond  could  not  be  held  for  the  payment  of  materials  furnished 
to  the  contractor  for  the  completion  of  the  work. 

2.  Sauk— Extent  of  the  Liability. — Sureties  are  bound  to  the  extent  of 
their  obligation  and  no  further. 

8.  Pleading— Issues  of  Law.— A  plea  to  a  declaration  which  tenders 
an  issue  of  law  only,  is  bad. 

4.  Demurrer — When  to  be  Carried  Back. — When  a  demurrer  is 
filed  to  a  plea,  and  the  declaration  to  which  such  plea  is  filed  is  defective, 
if  the  demurrer  is  sustained  to  the  plea  it  should  be  carried  back  and 
sustained  also  to  the  declaration. 

Debt  on  Bond. — New  assignment  of  breaches.  Appeal  from  the  Cir- 
cuit Court  of  Whiteside  County;  the  Hon.  James  Shaw,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Reversed.  Opinion 
filed  December  10,  1895. 

J.  E.  McPherran  and  A.  A.  Wolferspkrgeb,  attorneys 
for  appellants,  contended  that  nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doctrine  that  the  lia- 
bility of  a  surety  is  not  extended  by  implication  beyond  the 
terms  of  his  contract.  To  the  extent  and  in  the  manner 
and  under  the  circumstances  pointed  out  in  his  obligation, 
he  is  bound,  and  no  further.  Miller  v.  Stuart,  9  Wheat.  702; 
Blair  v.  Perpetual  Ins.  Co.,  10  Mo.  559;  Fuller  v.  Miller,  21 
Md.  8;  3  Parsons  on  Cont.  (8th  Ed.),  544. 

The  measure  of  liability  of  sureties  is  fixed  by  the  terms 
of  the  instrument  they  sign,  and  such  undertaking  can  not 
be  enlarged  or  varied  by  judicial  construction.  Their  un- 
dertaking will  be  construed  as  the  words  are  ordinarily 
understood,  otherwise  obligations  might  be  imposed,  never 
assumed  or  intended  to  be  assumed  by  either  party.  The 
contract  must  be  strictly  construed;  liability  thereon  is 
never  extended  beyond  the  terms  of  the  agreement  or  at 
least  the  manifest  import.  In  case  of  doubt,  the  doubt  is 
always  solved  in  favor  of  the  surety.  Stull  v.  Hance,  62  111. 
52;  Mix  et  al.  v.  Singleton,  86  111.  194. 

A  wide  latitude  should  be  allowed  in  discovering  the  in- 
tention of  the  parties.  The  rights  of  sureties  are  always 
favored  in  the  law,  and  persons  standing  in  that  relation  in 
this  class  of  obligations  will  not  be  held,  unless  an  intention 
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to  bind  themselves  is  clearly  manifested.  Their  intentions 
are  alone  to  govern,  when  once  ascertained,  and  when  there 
is  difficulty  in  giving  a  satisfactory  interpretation  of  the 
language  used,  and  it  is  the  duty  of  the  court  to  allow  every 
circumstance  that  can  be  legitimately  brought  to  bear  on  the 
question  to  be  made  use  of  in  discovering  the  real  purpose 
of  the  parties.  Columbus  Sewer  Pipe  Co.  v.  Ganser,  58 
Mich.  385. 

C.  L.  Sheldon  and  Bennett  &  Geeen,  attorneys  for 
appellees. 

Me.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

The  appellants  and  others  were  sureties  for  Michael  Real 
for  the  faithful  performance  of  a  contract  entered  into  by 
him  with  the  city  of  Sterling,  for  the  construction  of  what 
was  called  "  Avenue  G  Sewer  System."  The  city  brought 
an  action  in  the  Circuit  Court  upon  the  obligation,  and  the 
damages  of  the  city  on  account  of  the  failure  of  Seal  to 
comply  with  the  terms  of  his  contract  were  assessed  at 
$2.44.  Judgment  was  thereupon  entered  in  favor  of  the 
city  for  the  sum  of  $41,402,  the  penalty  of  the  obligation, 
and  said  sum  of  $2.44  for  damages. 

Afterward,  in  pursuance  of  notice  given  for  that  purpose, 
the  city  of  Sterling,  for  the  use  of  the  Evans  &  Howard 
Fire  Brick  Company  appeared  in  said  Circuit  Court,  at  the 
October  term,  1893,  and  applied  for  an  assessment  of  dam- 
ages sustained  by  said  company  for  which  it  was  alleged 
that  the  sureties  of  Real  were  liable.  More  than  ten  days 
before  said  term  an  assignment  of  such  alleged  breach 
was  filed,  in  which  it  was  averred  that  Real  purchased  of 
said  Evans  &  Howard  Fire  Brick  Company,  sewer  pipe 
and  other  material  to  be  used  in  the  construction  of  said 
Avenue  G  sewer  system,  and  that  he  had  neglected  and 
refused  to  pay  for  the  same.  Pleas  to  the  new  assignment 
were  filed,  to  all  of  which  a  demurrer  was  sustained. 

Appellants  elected  to  stand  by  their  pleas,  and  at  the 
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February  terra,  1895,  there  being  no  pleas  on  file,  a  jury 
was  impaneled  and  a  trial  was  had  resulting  in  a  verdict 
for  the  plaintiffs  in  the  sum  of  $3,615.90  damages.  Motions 
for  a  new  trial  and  in  arrest  of  judgment  were  made  and 
overruled,  and  judgment  was  entered  upon  the  verdict. 

Numerous  objections  were  made  to  the  evidence  intro- 
duced before  the  jury,  and  many  questions  have  been  pre- 
sented to  this  court  and  argued  by  the  parties,. but  in  the 
view  that  we  take  of  the  case,  it  will  not  be  necessary  to 
consider  any  except  the  question  whether  appellants,  as 
sureties  for  Real,  were  liable  for  material  contracted  for  by 
him  for  use  in  the  performance  of  his  contract. 

The  facts  alleged  in  the  declaration  from  which  it  is 
claimed  that  such  liability  arose  were  as  follows : 

The  city  of  Sterling,  being  about  to  construct  the  sewer 
system  in  question,  advertised  for  proposals  for  furnishing 
materials  and  doing  the  work  of  such  construction,  stating 
that  plans  could  be  seen  and  specifications  and  blank  forms 
for  bids  could  be  obtained  upon  application  to  the  street 
superintendent,  and  that  each  bid  must  be  accompanied  by 
a  certified  check  for  $500,  to  be  forfeited  to  the  city  in  case 
any  bidder  or  bidders  should  fail  to  execute,  properly,  a  con- 
tract with  good  and  sufficient  sureties,  if  awarded  the  con- 
tract; but  otherwise  to  be  returned  to  the  bidder. 

Real  made  a  proposal  upon  the  blank  form  furnished  him 
for  that  purpose  in  pursuance  of  the  advertisement,  by  which 
he  proposed  to  furnish  all  the  materials  and  do  all  the  work 
required  and  complete  such  amoupt  of  work  as  should  be 
awarded  to  him,  in  accordance  with  the  specifications 
thereto  annexed  and  the  plans  and  drawings  on  file  at  the 
office  of  the  city  clerk,  at  the  prices  named  in  said  proposal, 
giving  the  prices  separately  for  pipe  sewers,  brick  sewers, 
manholes,  catch  basins  and  other  things  required;  after 
which  the  proposal  concluded  as  follows : 

"  And  I  hereby  agree  to  enter  into  a  contract  within  five 
days  from  the  date  of  your  acceptance  of  this  proposal  to 
finish  and  complete  said  work  by  the  first  day  of  December, 
A.  D.  Ib91,  according  to  the  form  hereto  attached  and  the 
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plans  and  specifications  on  file  in  the  office  of  the  city  clerk, 
under  which  the  bid  was  made,  and  will  furnish  such  sure- 
ties for  the  faithful  performance  of  such  contract,  the  pay- 
ment of  materials  contracted  for,  ^nd  for  the  payment  of 
laborers9  wages  and  liens  that  may  arise  therefrom,  as  may 
be  approved  by  the  city  council." 

"  In  default  of  the  performance  of  any  of  the  conditions 
on  my  part  to  be  performed,  the  sum  of  five  hundred  dollars, 
which  I  have  this  day  doposited  with  the  city  clerk,  shall, 
at  the  option  of  the  city  council,  be  absolutely  forfeited  to 
the  city  of  Sterling,  but  otherwise  said  sum  of  five  hundred 
dollars  shall  be  returned  to  J.  H.  Lawrence,  cashier,  Sterling 
National  Bank." 

Said  proposal  having  been  accepted  by  the  city,  a  contract 
was  entered  into  August  20,  1891,  between  the  city  and 
Real,  by  which  Real  agreed  to  construct  and  complete  the 
sewer,  furnish  material,  and  perform  all  other  work  in 
connection  with  the  sewer  in  conformity  with  said  plans, 
profiles  and  specifications,  which  were  made  a  part  of  the 
contract  and  set  out  at  length  therein. 

The/ 46th  section  of  the  specifications  was  as  follows: 
"  The  contractor  is  to  furnish  all  labor,  material  and  tools 
necessary  to  execute  the  entire  work,  and  all  materials  must 
be  the  best  of  their  kind  and  the  tools  must  be  such  as  to  do 
the  work  in  the  best  possible  manner.  All  materials  fur- 
nished and  work  done  will  be  inspected  by  the  engineer  in 
charge,  and  if  not  in  accordance  with  these  specifications, 
will  be  rejected,  and  shall  be  immediately  removed  from  the 
vicinity  of  the  work.  If  the  contractor  neglects  or  refuses 
to  remove  the  work  or  material  as  above  when  ordered,  then 
the  engineer  shall  have  the  right  and  authority  to  stop  the 
whole  work  at  once,  and  employ  men  to  remove  the  work 
or  materials  at  the  cost  and  expense  of  the  contractor." 

The  only  other  section  having  any  relation  to  the  ques- 
tion under  consideration  was  No.  104,  which  was  as  follows  : 

u  In  consideration  of  the  completion  by  said  Michael  Real, 
party  of  the  second  part,  of  all  the  work  embraced  in  this 
contract,  in  conformity  with  the  specifications  and  stipula- 
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tions  herein  contained,  and  in  strict  accordance  with  the  in- 
structions of  the  engineer,  the  city  of  Sterling,  Illinois, 
party  of  the  first  part,  hereby  agrees  to  pay  to  the  said  party 
of  the  second  part  the  prices  named  in  the  '  Proposal  * 
which  is  hereto  annexed,  and  which  is  hereby  made  a  part 
of  this  contract." 

Annexed  to  the  proposal  and  contract  was  the  obligation 
sued  upon,  which  was  as  follows : 

"  For  the  faithful  performance  of  all  and  singular  the 
terms  and  stipulations  of  the  foregoing  contract  in  every 
particular,  the  said  Michael  Real,  party  of  the  second  part, 
as  principal,  and  Jeremiah  Brogan,  Michael  Ryan,  Wm.  Mc- 
Cue,  August  Frank,  Adam  Beien,  John  Ward,  Mary  A. 
O'Rourke,  David  Wolf  and  Thomas  Igo  as  sureties,  do 
hereby  bind  themselves  and  their  respective  heirs,  executors 
or  administrators,  unto  the  said  city  of  Sterling,  party  of 
the  first  part,  in  the  sum  of  forty-one  thousand  and  four  hun- 
dred and  two  dollars  lawful  money  of  the  United  States, 
which  may  be  sued  for  and  recovered  in  full  before  any 
court  having  a  competent  jurisdiction  to  try  the  case." 

The  pleas  to  which  the  demurrers  were  sustained  were  six 
in  number.  The  first  averred  that  the  material  in  question 
was  not  used  in  the  construction  of  the  sewer  by  Real,  and 
never  oame  into  his  possession;  but  that  on  December  13, 
1891,  he  made  an  assignment  for  the  benefit  of  his  creditors, 
and  that  the  assignee  took  said  material  and  sold  it  and 
applied  the  proceeds  to  the  satisfaction  of  creditors  of  Real. 
The  second  averred  that  defendants  were  not  liable  under 
their  obligations  to  pay  for  the  material,  because  such  lia- 
bility was  not  within  their  contract.  The  third  alleged  that 
payment  for  material  that  Real  might  use  in  and  about  the 
construction  of  the  sewer,  was  not  within  the  purview  of  the 
obligation  entered  into;  but  that  a  provision  oi  that  kind 
was  inserted  in  the  contract  without  the  knowledge  or  con- 
sent of  defendants.  The  fourth  set  up  that  the  obligation 
as  to  payment  for  material  was  in  excess  and  a  violation  of 
the  charter  powers  conferred  upon  the  city.  The  fifth 
averred  that  no  part  of  the  material  was  used  in  the  construe- 
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tion  of  the  sewer.  And  the  sixth  alleged  that  the  obligation 
was  executed  without  a  good  or  valuable  consideration. 

Some  of  thase  pleas  tendered  only  an  issue  of  law,  and 
they  were  a]  1  bad  for  reasons  which  it  is  not  necessary  to 
state,  since  we  are  of  the  opinion  that  the  demurrer  should 
have  been  carried  baek  to  the  assignment  which  they  at- 
tempted to  answer,  and  which,  in  our  judgment,  constituted 
no  breach  of  the  obligation  entered  into.  The  sureties  for 
Real  were  bound  to  the  extent  of  their  obligation,  and  no 
further.  Their  liability  was  fixed  by  the  terms  of  the  in- 
strument, and  unless  the  contract  for  the  faithful  per- 
formance of  which  they  became  bound  contained  an  agree- 
ment to  pay  for  material  contracted  for,  they  could  not  be 
held  liable  therefor.  The  contract  provided  that  Real  should 
furnish  the  material;  but  there  was  no  stipulation  contained 
in  it  that  he  should  pay  for  such  material.  It  is  contended 
that  the  agreement  contained  in  his  proposal  that  he  would 
furnish  sureties  for  the  faithful  performance  of  the  contract, 
and  the  payment  for  materials  contracted  for,  rendered  ap- 
pellants liable  under  the  provisions  of  the  104th  section 
above  recited,  by  which  the  city  of  Sterling  agreed  to  pay 
the  prices  named  in  said  proposal  thereto  annexed,  and 
which  was  thereby  made  a  part  pf  the  contract. 

If  it  could  be  said  that  the  part  of  the  proposal  by  which 
he  agreed  to  furnish  such  sureties  became  a  part  of  the  con- 
tract for  the  performance  of  which  appellants  became  bound, 
then  their  obligation  would  not  be  that  he  should  pay  for 
the  material  but  that  he  should  furnish  the  sureties;  and  if 
there  was  any  breach  of  the  obligation  it  would  be  in  the 
failure  to  furnish  such  sureties  as  might  be  approved  by  the 
city  council.  No  such  breach  was  averred,  and  there  could 
be  no  breach  of  that  kind,  because  the  city  approved  the 
contract  without  such  sureties  and  thereby  waived  the  re- 
quirement that  they  should  accompany  it.  But  we  think  it 
is  apparent  that  the  part  of  the  proposal  which  related  to 
the  execution  of  the  contract  with  sureties,  did  not  become 
a  part  of  the  contract  when  executed  and  remain  in  force 
after  such  execution.    The  purpose  of  the  stipulation,  that 
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the  proposal  should  be  a  part  of  the  contract,  was  to  fix  the 
prices  which  the  city  of  Sterling  agreed  to  pay  for  the  work 
which  were  named  in  the  proposal  and  referred  to  in  such 
stipulation.  It  could  not  have  been  intended  that  the  agree- 
ment to  execute  the  contract,  and  the  incidents  attending 
its  execution,  such  as  the  giving  of  sureties,  or  other  require- 
ments to  complete  the  contract  between  the  parties,  should 
become  a  part  of  the  contract  when  executed.  The  city  was 
secured  in  the  agreement  of  Real  to  do  those  things  by  the 
deposit  of  the  $500  called  for  by  the  advertisement  and  ac- 
companying the  proposal.  If  the  city  did  not  require  Heal 
to  furnish  sureties  for  the  payment  by  him  for  material 
contracted  for,  his  failure  to  do  so,  or  his  failure  to  pay  for 
such  material,  constituted  no  breach  of  appellant's  obliga- 
tion. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  de- 
murrer should  have  been  carried  back  and  sustained  to  the 
new  assignment. 

The  evidence  introduced  before  the  jury  showed  the  same 
facts  set  up  in  the  declaration  and  supposed  breach  of  the 
obligation;  and,  as  we  think  there  could  be  no  recovery,  the 
judgment  will  be  reversed,  and  the  cause  will  not  be  re- 
manded. 
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1.  Instructions—  When  Courts  WUl  Not  Reverse  to  Correct  Errors 
in. — Where  it  appears  that  the  plaintiff  has  no  right  of  action  and  could 
not  have  recovered  in  the  trial  under  any  proper  set  of  instructions  as  to 
the  law,  the  judgment  will  not  be  reversed  on  account  of  erroneous  in- 
structions. 

2.  Ordinary  Care — Drunkenness. — A  person  who,  by  the  use  of 
intoxicating  liquor,  voluntarily  incapacitates  himself  for  the  exercise  of 
ordinary  care  for  his  safety,  can  not  recover  for  personal  injuries  which 
are  the  result  of  such  intoxication. 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  Circuit 
Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  December  10,  1895. 
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MoCracken,  Trainor  &  Cross  and  Stephen  R.  Moore,  at- 
torneys for  plaintiff  in  error. 

Wheeleb  &  Hunter,  attorneys  for  defendant  in  error. 

Ma.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Plaintiff  in  error  was  struck  and  injured  on  the  night  of 
April  13, 1892,  by  a  freight  train  of  the  Michigan  Central 
Railroad  on  the  track  of  defendant  in  error,  at  its  station,  at 
104th  street  in  Chicago,  and  sued  defendant  in  error  for  the 
consequent  damages.  There  was  a  trial  resulting  in  a  ver- 
dict and  judgment  for  defendant  in  error. 

On  the  night  of  the  accident  plaintiff  was  a  passenger  on 
a  north  bound  suburban  train  of  defendant,  from  Kensing- 
ton to  the  station  at  104th  street,  and  the  charge  against 
defendant  in  the  various  counts  of  the  declaration  was  that 
after  plaintiff  left  the  train  and  was  crossing  the  adjoining 
tracks  on  his  way  from  the  depot,  defendant  permitted  the 
freight  train  to  run  past  on  one  of  the  tracks  at  great  speed, 
without  any  warning  by  ringing  a  bell,  blowing  a  whistle  or 
otherwise,  and  without  a  headlight.  The  following  facts 
were  proved  on  the  trial :  Plaintiff  went  to  Kensington 
about  5  o'clock  of  the  night  of  the  accident  and  spent  the  time 
until  about  11  o'clock  in  a  saloon  with  companions  playing 
cards  and  drinking  beer.  The  train  left  Kensington  at 
11:06  p.  m.,  and  plaintiff,  with  his  friends,  returned  by  that 
train.  -  At  104th  street  there  were  five  tracks,  and  the  plat- 
form and  station  building  were  west  of  them.  The  train  on 
which  plaintiff  rode  was  on  the  west  track  next  to  the  plat- 
form and  station.  The  right  of  way  and  station  grounds 
were  inclosed  on  each  side  by  a  tight  wire  fence  in  which 
there  was  no  opening  except  on  the  east  side  where  104th 
street  came  up  to  the  station  grounds,  which  was  somewhat 
north  of  the  north  end  of  the  platform.  A  plank  walk  ex- 
tended from  the  sidewalk  on  that  street  through  that  gate 
to  the  east  track,  and  from  that  point  there  was  a  walk  made 
of  cinders  across  the  tracks  to  the  north  end  of  the  platform. 


524  Appellate  Courts  of  Illinois. 

Vol.  61.]  Johnson  v.LCR.  R.  Co. 

That  was  the  route  provided  for  passengers  entering  and 
leaving  the  grounds.  At  other  places  there  was  broken 
stone  between  the  tracks  and  rails  which  was  of  uneven 
surface  and  considerably  lower  than  the  top  of  the  rails. 
Plaintiff  and  one  of  his  friends  got  off  on  the  east  side  of  the 
train  because,  as  he  said,  there  were  others  in  the  way  get- 
ting off  on  the  west  side  of  the  platform.  The  space  be- 
tween the  first  two  tracks  where  they  got  off  was  planked 
over,  and  they  were  one  hundred  feet  or  more  south  of  the 
walk  leading  out  of  the  grounds.  Instead  of  walking  up 
this  planked  surface  to  the  walk,  they  started  eastward 
directly  across  the  tracks  over  the  uneven  surface,  and 
plaintiff  was  struck  by  the  freight  train  running  south  on 
the  fourth  track  from  the  west.  It  was  a  dark  and  rainy 
night,  and  both  plaintiff  and  his  companion  testified  that 
they  looked  both  ways  for  a  train  but  saw  nothing  and 
heard  no  warning.  Another  of  plaintiff's  friends  said  that 
as  he  was  leaving  the  grounds  he  did  not  see  any  headlight 
or  hear  any  bell,  but  saw  a  dark  thing  right  alongside  of 
him,  and  made  a  jump,  and  then  saw  it  was  a  freight  train. 
The  evidence,  however,  was  clear  and  satisfactory  that  the 
headlight  was  burning,  and  there  was  also  testimony  that 
the  bell  was  ringing. 

A  reversal  of  the  judgment  is  asked  on  account  of  alleged 
errors  in  instructing  the  jury  at  the  instance  of  the  defend- 
ant, and  counsel  say  that  while  it  is  not  their  purpose  to 
urge  that  the  verdict  was  against  the  weight  of  the  evidence, 
yet  the  evidence  was  conflicting,  and  it  was  essential  that 
the  instructions  should  be  accurate. 

The  objections  made  to  the  instructions  are  numerous, 
and  some  of  them  at  least  are  well  founded,  and  in  a  doubt- 
ful case  should  work  a  reversal.  But  we  are  convinced 
that  plaintiff  had  no  right  of  action  and  could  not  recover 
under  any  proper  set  of  instructions  as  to  the  law;  and  that 
the  judgment  should  not  be  reversed  merely  to  have  errors 
in  instructions  corrected,  without  any  benefit  to  the  plaint- 
iff. That  the  headlight  was  burning,  there  can  be  no  doubt. 
The  track  on  which  the  train  was  coming  was  straight  for 
a  mile  or  more,  and  nothing  intervened  to  obstruct  the  view. 
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Plaintiff  could  not  have  failed  to  see  it  if  he  had  looked.  It 
is  true  that  he  testified  that  he  did  look,  but  his  whole  tes- 
timony shows  that  he  had  very  little  remembrance  of  any- 
thing that  occurred  on  that  night,  and  he  testified  in  answer 
to  his  counsel,  that  since  that  time  he  did  not  remember 
anything  at  all,  and  could  not  recollect  from  one  day 
to  another.  Plaintiff  and  his  companions,  who  did  not  see 
the  headlight,  had  been  drinking,  and,  while  their  opinion 
was  that  they  were  sober,  the  evidence,  viewed  in  the 
light  of  what  took  place,  shows  pretty  plainly  that  plaint- 
iff and  the  one  who  was  with  him  were  drunk,  and  that 
the  third  one  was  visibly  affected  by  liquor.  When  they 
got  off  the  train,  instead  of  taking  the  regular  walk  pre- 
pared for  their  use,  with  which  they  were  familiar,  plaintiff 
and  his  companions  started  over  the  uneven  surface  of 
broken  stone  to  cross  several  tracks,  where  their  attention 
would  be  necessarily  directed  to  their  footsteps,  and  the 
conclusion  from  all  the  evidence  is  unavoidable,  that  what- 
ever attention  they  gave  to  their  surroundings  was  in  that 
direction,  and  that  they  paid  no  attention  to  the  train. 
Plaintiff  was  either  utterly  heedless  of  danger,  or  had  vol- 
untarily incapacitated  himself  for  the  exercise  of  ordinary 
care  for  his  safety;  and  in  either  event,  the  want  of  atten- 
tion caused  his  injury,  and  he  could  not  recover. 

The  jury  would  not  have  been  justified  in  returning  a 
verdict  for  plaintiff,  and  we  can  not  see  that  any  useful  ob- 
ject would  be  attained  by  discussing  the  instructions. 

The  judgment  will  be  affirmed. 


Dorcas  N.  Pinkney,  Admxv  v.  Andrew  W.  Pinkney,  Jr. 

1.  -  Limitations— Death  of  Person  Entitled  to  Site.—  Section  19  of 
Chapter  88,  R.  S.,  entitled  "  Limitations,"  providing  that  if  a  person  en- 
titled to  bring  an  action  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survives,  an  action 
may  be  commenced  by  his  representatives  after  the  expiration  of  the 
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time  and  within  one  year  from  his  death,  was  not  intended  to  shorten 
the  running  of  the  statute,  but  to  lengthen  it. 

2.  Same — Death  of  the  Creditor — Construction  of  the  Statute. — In  a 
case  where  a  debt  due  a  decedent  would  be  barred  at  a  time  within  a 
year  after  his  death,  Section  19,  Chapter  88,  R.  S.,  allowB  a  suit  for  the 
debt  after  that  time,  if  commenced  within  a  year  from  his  death.  But 
when  the  debt  had  more  than  a  year  to  run  at  the  time  of  the  death 
before  it  was  barred,  the  section  will  not  affect  the  running  of  the 
statute. 

Assumpsit. — Money  had  and  received,  etc.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  10, 1895. 

Dan  E.  Sheen,  attorney  for  appellant. 
Hammond  &  Wyeth,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  assumpsit  brought  by  appellant  as 
administratrix  of  the  estate  of  Andrew  "W.  Pinkney,  Sr., 
against  Andrew  W.  Pinkney,  Jr.,  a  son  of  the  deceased,  to 
recover  for  money  had  and  received  and  money  loaned  and 
advanced  during  the  lifetime  of  the  deceased.  In  addition 
to  the  general  issue,  the  defendant  pleaded  that  the  several 
alleged  causes  of  action  in  the  declaration  mentioned  were 
barred  by  the  statute  of  limitation.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  defendant. 

The  moneys  sought  to  be  recovered  were  the  proceeds  of 
certain  bonds  and  promissory  notes,  collected  at  various 
times  between  July  7,  1887,  and  July  14, 1890.  Deceased 
died  July  19, 1890,  and  this  suit  was  commenced  November 
23,  1893. 

Some  of  the  items  were  barred  by  the  statute  of  limita- 
tion and  were  abandoned  by  the  plaintiff. 

The  chief  contention  of  appellant  is  that  the  court  erred 
in  his  interpretation  of  Section  19  of  the  Limitation  Act, 
which  reads,  "  If  a  person  entitled  to  bring  an  action,  die 
before  the  expiration  of  the  time  limited  for  the  commence. 
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ment  thereof,  and  the  cause  of  action  survives,  an  action 
may  be  commenced  by  his  representatives  after  the  expira- 
tion of  the  time,  and  within  one  year  from  his  death."  The 
interpretation  affected  one  claim  of  $2,250,  collected  of  one 
J.  G.  Behrends  on  July  14, 1890.  Only  three  years  and 
four  months  intervened  between  its  collection  and  the  com- 
mencement of  this  suit.  But  the  court  held  that  if  more 
than  one  year  had  elapsed  between  the  taking  out  of  the 
letters  of  administration  and  the  commencement  of  the  suit 
the  plaintiff  could  not  recover,  as  shown  by  the  following 
instruction : 

"  The  jury  are  instructed  in  this  case  that  unless  the  plaint- 
iff has  brought  suit  upon  the  claims  named  in  the  declara- 
tion within  five  years  after  the  said  Andrew  Pinkney  in  his 
lifetime  might  have  brought  suit,  or  if  five  years  had  not 
elapsed  before  Andrew  Pinkney  died,  then  within  one  year 
after  she  took  out  letters  of  administration  upon  his  estate, 
she  can  not  recover." 

This  instruction  entirely  cut  out  the  Behrends  claim,  what- 
ever may  have  been  the  belief  of  the  jury  as  to  whether  it 
was  collected  and  the  proceeds  paid  upon  indebtedness  of  ap- 
pellee. Section  19,  Chapter  83,  of  the  Revised  Statutes,  was 
not  intended  to  shorten  the  running  of  the  statute  of  limita- 
tions but  to  lengthen  it  under  certain  circumstances.  In  a 
case  where  a  debt  due  a  decedent  would  be  barred  at  a  time 
within  a  year  after  his  death,  the  section  allows  a  suit  for 
the  debt  after  the  time,  if  commenced  within  a  year  from 
his  death.  But  if  the  debt  had  more  than  one  year  to  run 
at  the  time  of  the  death  of  the  creditor  before  the  bar,  this 
section  would  not  in  any  manner  affect  the  running  of  the 
statute. 

As  the  case  will  have  to  be  tried  again,  we  prefer  to  ex- 
press no  opinion  as  to  the  evidence. 

No  error  was  committed  by  the  court  in  ruling  upon 
questions  of  pleading.    Reversed  and  remanded. 
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McGormick  Harvesting  Machine  Go.  v.  James  Breen. 

1.  Agents— Power  to  Receive  Other  than  Money  in  Payment  of  Notes 
Left  for  Collection. — An  agent  intrusted  with  the  collection  of  a  promis- 
sory note,  can  receive  payment  in  money  only,  unless  authorized  by  his 
principal  to  receive  payment  in  some  other  mode. 

Assumpsit— On  promissory  notes.  •  Appeal  from  the  Circuit  Court  of. 
Grundy  County;  the  Hon.  George  W.  Stipp,  Judge,  presiding.    Heard 
in  this  court  at  the  May  term,  1895.    Reversed  and  remanded.    Opinion 
filed  December  10,  1895. 

Geo.  W.  Huston  and  S.  C.  Stough,  attorneys  for  appel- 
lant, contended  that  it  is  gross  negligence  for  a  person  to 
pay  a  promissory  note  under  any  circumstances  without  ob- 
taining possession  of  it.    Keohane  v.  Smith,  97  111.  156. 

If  a  party  would  be  secure  in  paying  negotiable  paper, 
before  or  after  maturity,  he  must  see  to  it  that  he  pays  to 
the  holder  of  the  note,  and  not  to  the  one  who  has  been,  but 
is  not  when  payment  is  made.  He  should  ask  to  see  the 
notes  before  he  pays  them,  and  should  take  them  up  when 
paid.    McClellan  v.  Bartlett  et  ah,  3  111.  App.  481. 

An  agent  intrusted  with  the  collection  of  an  account,  can 
receive  payment  in  money  only,  unless  he  is  especially  au- 
thorized to  receive  payment  in  some  other  mode.  Story  on 
Agency,  Sec.  98,  413,  430;  Mechem  on  Agency,  Sec.  375; 
Tiedeman  on  Commercial  Papers,  Sec.  375;  Mathews  v. 
Hamilton  et  al.,  23  111.  416,  418;  Hadfield  v.  Green,  85  111. 
529,  530. 

The  one  dealing  with  a  collection  agent  is  bound  to  ascer- 
tain, at  his  peril,  the  true  extent  of  the  agent's  authority. 
Mathews  v.  Hamilton  et  al.,  13  111.  416,  418;  Hadfield  V. 
Green,  85  111.  529,  530;  Eeynolds  v.  Ferree  et  al.,  86  111.  570, 
576. 

E.  L.  Clover,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  or  the  Court. 
In  1891,  appellee  purchased  a  McCormick  binder  of  appel- 
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lant's  agent,  W.  T.  Daniher,  for  $135,  for  which  he  paid  $35 
cash  and  executed  two  promissory  notes  for  $50  each,  pay- 
able to  appellant,  one  due  October  1 ,  1892,  and  the  other  due 
October  1,  1893.  The  notes  were  delivered  to  appellant. 
Daniher  was  at  the  time,  in  addition  to  acting  as  the  agent  of 
appellants,  engaged  in  merchandising  and  buying  produce  at 
the  village  of  Kinsman.  Speculations  on  the  Chicago 
Board  of  Trade  resulted  disastrously  to  him,  and  in  Septem- 
ber, 1893,  he  failed  and  left  the  place.  A  receiver  was  ap- 
pointed to  take  charge  of  his  affairs  and  among  his  papers 
was  found  one  of  the  above  mentioned  notes,  the  one  due 
October  1,  1892,  which  had  been  sent  him  for  collection. 
The  receiver  returned  it  to  appellant  at  Chicago. 

On  December  10,  1894,  George  Suearly,  the  traveling  col- 
lecting agent  of  appellant,  called  on  appellee  at  his  home  in 
Grundy  county  for  the  purpose  of  collecting  the  two  notes. 
Appellee  was  unable  to  pay  them,  but  instead  executed  a  new 
note  covering  the  two  and  interest,  for  $120.10  and  $15 
atttorney  fees,  with  power  to  confess  judgment,  etc. 

Subsequently  judgment  was  entered  on  the  last  mentioned 
note.  Appellee  moved  to  open  the  judgment  and  presented 
an  affidavit  in  support  thereof  alleging  that  the  two  $50 
notes  had  been  paid  by  him  to  Daniher,  and  that  the  $120.10 
given  to  Suearly  was  obtained  from  him  by  fraud  and  cir- 
cumvention. 

The  judgment  was  opened  and  appellee  pleaded  payment, 
and  also  that  the  $120.10  was  obtained  by  fraud.  There 
was  a  trial  by  jury  resulting  in  a  verdict  for  the  defendant. 

A  reversal  of  the  judgment  is  asked  because  of  errors  in 
the  admission  of  testimony,  improper  instructions,  and  be- 
cause the  verdict  is  against  the  evidence. 

Appellee  swore  that  the  two  $50  notes  were  paid  by  him, 
in  the  fall  of  1892,  by  hauling  in  and  delivering  to  Daniher, 
oats.  In  this  he  is  contradicted  by  Daniher,  who  swore  that 
appellee  never  paid  him  anything  on  either  of  the  notes,  in 
oats,  hogs  or  otherwise.  There-  is  no  evidence  whatever 
that  Daniher  had  authority  to  accept  anything  but  money 
in  payment  of  notes  sent  him  for  collection.    An  agent  in- 
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trusted  with  the  collection  of  a  promissory  note,  can  receive 
payment  in  money  only,  unless  authorized  by  his  principal  to 
receive  payment  in  some  other  mode.  Chitty  on  Contracts, 
819;  Tiedeman  on  Commercial  Paper,  645;  Mathews  v. 
Hamilton  et  al.,  23  111.  416;  Madder  v.  Beven,  39  Md.  485; 
Spear  v.  Ledergerber,  56  Mo.  465. 

Appellant  embodied  this  principle  in  instructions  offered, 
but  the  court  eliminated  it  by  modification  and  instructed 
the  jury  in  behalf  of  appellee,  "  that  payment  of  a  note  in 
oats  or  grain  or  other  commodity,  is  just  as  good  and  valid 
a  payment,  if  accepted,  as  a  payment  in  cash."  The  modifi- 
cation of  appellant's  instruction  was  error,  and  the  above 
mentioned  one  for  appellee  should  not  have  been  given,  be- 
cause there  was  no  evidence  that  Daniher  (the  only  person 
to  whom  it  was  claimed  payment  had  been  made),  had  au- 
thority to  accept  oats  or  other  commodity  in  payment. 

The  court  erred  in  allowing  to  go  to  the  jury  the  transac- 
tions and  conversations  between  an  agent  of  appellant  and 
the  father  of  Daniher,  in  the  fall  of  1893,  and  the  fact  that 
judgment  notes  had  been  taken  for  old  notes  against  Frank 
Nelson  and  Kauer  Burger,  and  judgments  entered  upon 
them. 

We  are  inclined  very  strongly  to  the  opinion  that  the  tes- 
timony of  appellee,  with  reference  to  payment  of  the  two 
$50  notes  in  oats,  and  that  in  which  he  claims  that  he  was 
deceived  by  Suearly,  when  the  $120.10  note  was  executed,  is 
untrue,  but  we  prefer  to  reverse  the  judgment,  because  of 
error  of  the  court  in  the  admission  of  testimony  and  in  pass- 
ing upon  instructions.    Reversed  and  remanded. 


•J  5*>  Jabez  W.  Ward  v.  Chicago  &  N.  W.  By.  Co. 


1.  Negligence — A  Question  of  Lair.— Where  there  can  be  no  dis- 
agreement among  reasonable  minds  as  to  the  character  of  an  act  the  ques- 
tion of  negligence  is  one  of  law,  and  in  such  case  a  court  may  say,  as 
matter  of  law,  that  an  act  is  or  is  not  negligent. 

2.  Same — Duties  of  Carrier  and  Passenger, — The  duties  and  liabil- 
ities imposed  by  the  relation  of  carrier  and  passenger,  are  questions  of 
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law,  but  whether  there  has  been  a  negligent  discharge  of  a  duty  imposed 
by  this  relation,  is  a  question  of  fact  or  law  upon  the  same  conditions 
as  other  questions  of  negligence. 

8.  Same — Pleadings — Allegations  of  Duty. — Averments  that  certain 
things  were  duties  of  the  defendant,  are  of  no  avail  where  facts  from 
which  the  law  will  create  a  duty  are  not  stated.  The  allegation  of  a 
duty  is  a  mere  conclusion  of  law,  not  traversable,  and  will  not  sustain  a 
pleading. 

4.  Pleading — In  Action  for  Personal  Injuries. — A  declaration  in  a 
case  for  personal  injuries,  must  show  wherein  the  defendant  has  been 
guilty  of  a  breach  of  duty,  and  failing  to  do  so  is  bad  on  demurrer. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  DeKalb  County;  the  Hon.  Charles  Kellum,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

Chahles  A.  Bishop,  Thomas  M.  Cliffe  and  Pease  &  Mc- 
Ewen,  attorneys  for  appellant,  contended  that  negligence  is 
a  question  of  fact  for  the  jury,  and  whether  it  arises  upon 
the  evidence  in  the  case  or  upon  the  pleading,  it  must  be 
treated  as  a  question  of  fact,  unless  the  court  can,  on  the  one 
hand,  say  that  the  policy  of  the  law  is  so  fixed  and  declared 
that  a  certain  set  of  facts  constitute  negligence,  if  proven, 
as  a  conclusion  of  law,  as  where  a  statute  is  violated,  or  on 
the  other  hand,  that  the  state  of  facts  charged  to  be 
negligence  is  so  clearly  not  negligence  that  the  court  can 
say  that  all  reasonable  men  would  be  of  the  same  mind  in 
declaring  it  not  negligence,  in  which  case  the  court  may 
say,  as  a  conclusion  of  law,  that  the  facts  charged  or  proven 
do  not  constitute  negligence.  Galena  R.  R.  v.  Yarwood,  15 
111.  468;  C.  &  A.  R.  R.  v.  Randolph,  53  IU.  514;  C,  M.  & 
S.  P.  Ry.  v.  Halsey,  31  111.  App.  601;  C.  &  A.  R.  R.  v. 
Bonfield,  104  111.  223;  Delmatyr  v.  M.  &  P.  du  C.  R.,  24 
Wis.  585;  C,  0.,  C.  &  St.  L.  v.  Baddeley,  150  111.  328;  C.  O. 
Co.  v.  Bruce,  150  111.  449;  E.  St.  L.  R.  R.  v.  O'Hara,  150  111. 
580;  N.  C.  St.  R.  R.  v.  Eldridge,  38  K  E.  Rep.  246;  15  111. 
542;  Cressey  v.  P.  R.  R.,  75  Pa.  St.  83;  Davis  v.  C.  R.  R. 
Co.,  18  Wis.  175;  Filer  v.  N.  Y.  C.  R.R.,  49  N.  Y.  47;  Mc- 
Nulta  v.  Ensch,  134  111.  53;  C.  &  E.  I.  R.  R.  v.  O'Connor, 
119  111.  586;  T.  H.  &  I.  R.  R.  v.  Voelkner,  129  111.  540;  C. 


532  Appellate  Courts  of  Illinois. 

Vol.  61.]  Ward  v.  C.  &  N.  W.  Ry.  Co. 

&  K  W.  E.  E.  v.  Moranda,  108  111.  576;  C.  &  A.  E.  E.  v. 
Pennell,  94  111.  449;  Schmidt  v.  C.  &  N.  W.  E.  E.  83  111.  405; 
L.  Wolf  Mfg.  Co.  v.  Wilson,  152  111.  9. 

A  slate  of  facts  upon  which  reasonable  men  might  dis- 
agree, as  to  whether  or  not  it  constituted  negligence,  can 
not  be  said  by  the  court  to  be,  or  not  to  be  negligence,  but 
must  be  left  to  the  jury  upon  the  proofs  as  a  question  of  fact 
for  their  determination.  L.  S.  &  M.  S.  E.  E.  Co.  v.  Parker, 
131  111.  557;  T.  H.  &  I.  E.  E.  Co.  v.  Voelker,  129  111.  540;  C. 
&  E.  I.  E.  E.  Co.  v.  O'Conner,  119  111.  586;  L.  S.  &  M.  S.  E. 
E.  Co.  v.  Johnson,  135  111.  641;  M.  &  O.  E.  E.  Co.  v.  Davis, 
130  III.  146;  C.  &  I.  E.  E.  Co.  v.  Lane,  130  111.  116;"  L.  S.  & 
M.  S.  E.  E.  Co.  v.  Ouska,  Admx.,  151  111.  232;  Hoehn  v.  C., 
P.  &  St.  L.  E.  Co.,  152  111.  224;  I.  C.  E.  E.  v.  Larson,  152 
111.  327;  Wabash  E.  Co.  v.  Brown,  152  111.  484;  Andrew  v. 
C.  &  N.  W.  Ey.  Co.,  45  111.  App.  269. 

A  general  charge  of  negligence  is  sufficient.  N.  Ey.  Co.  v. 
Harmon,  8  S.  E.  E.  252;  Chatt.  Ey.  v.  Huggins,  15  S.  E.  E. 
848;  L.  S.  &  M.  S.  Ey.  v.  Phelps,  66,  111.  551;  C.?  B.  &  Q. 
Ey.  Co.  v.  Carter,  20  111.  App.  390;  K  C.  St.  E.  E.  Co.  v. 
Cotton,  41  111.  App.  314. 

Wm.  Barge,  attorney  for  appellee,  contended  that  a  de- 
murrer properly  lies  to  a  declaration  complaining  of  an  in- 
jury received  from  the  careless  or  negligent  conduct  of  the 
defendant,  without  showing  in  what  way  the  careless  or 
negligent  conduct  of  the  defendant  contributed  to,  or  pro- 
duced, the  injury  complained  of.     Strain  v.  Strain,  14  111.  368. 

A  declaration  in  an  action  on  the  case  for  injury  sustained 
by  the  plaintiff,  through  the  negligence  of  the  defendant, 
which  does  not  show  that  the  negligenoe  averred  contributed 
in  some  degree  to  the  injury  complained  of,  is  bad  on 
demurrer.  McGanahan  v.  E.  St.  Louis  &  C.  E.  E.  Co.,  72 
111.  557;  Lawler  v.  Androscoggin  E.  E.  Co.,  62  Me.  463, 467. 

Where  a  defendant  had  not  announced  the  station,  but 
only  the  near  arrival  of  the  train  to  it,  before  it  stopped, 
it  was  no  part  of  defendant's  duty  to  warn  plaintiff  that 
the  train  was  not  at  the  station,  but  only  to  notify  him 
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when  it  was  at  the  station.  Until  such  notice  was  given,  it 
was  his  duty  to  remain  in  his  seat  in  the  car.  "  Negligence 
is  a  breach  of  a  duty  which  one  owes  to  another."  C,  R.  I. 
&  P.  E.  R.  Co.  v.  Eininger,  114  111.  84. 

It  is  not  sufficient,  in  a  declaration,  to  say  generally,  that 
it  was  the  duty  of  defendant  to  cover  or  otherwise  protect 
a  dangerous  place.  The  pleader  must  state  facts  from  which 
the  law  will  raise  the  duty.  Ayres  v.  City  of  Chicago,  111 
111.  406. 

The  allegation  of  a  duty  will  not  sustain  or  aid  a  plead- 
ing. It  is  an  allegation  of  a  mere  matter  of  law,  and  is  not 
traversable;  the  sufficiency  of  the  pleading  must  be  deter- 
mined upon  the  facts  from  which  the  legal  duty  is  deduced. 
Marvin  Safe  Co.  v.  Ward,  46  K  J.  Law  (17  Vroom)  17,  23. 

Mb.  Presiding  Justice  Cabtwright  delivered  the  opin- 
ion of  the  Court. 

Appellant  sued  appellee  and  filed  his  declaration  of  the 
cause  of  action,  consisting  of  eleven  counts,  in  each  of  which 
he  alleged  that  he  was  a  passenger  on  a  train  of  appellee  to 
be  carried  from  Chicago  to  its  station  at  DeKalb,  Illinois, 
and  that  he  jvas  injured  by  falling  from  the  platform  of  the 
train  when  near  the  station  of  DeKalb,  but  before  the  sta- 
tion was  reached  or  a  stop  made  for  the  purpose  of  allowing 
passengers  to  alight.  The  declaration  was  demurred  to 
generally  and  specially,  and  the  demurrer  was  sustained. 
Appellant  elected  to  stand  by  the  declaration,  and  judgment 
was  rendered  against  him  for  costs. 

The  declaration  is  so  lengthy  that  it  would  be  neither 
proper  nor  desirable  to  occupy  space  with  a  copy  of  it;  and 
its  statements  are  so  numerous,  and  so  arranged,  that 
it  would  be  very  difficult  to  give  them  an  orderly  ar- 
rangement, and  notice  them  all  in  an  opinion.  On  this 
account  we  shall  have  to  content  ourselves  with  gen- 
eral statements  and  conclusions  regarding  it.  In  the 
various  counts  there  were  charges  of  negligence  on  the 
part  of  defendant  in  the  following  particulars:  Stop- 
ping and  starting  the  train  at  the  place  where  plaintiff  fell 
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off  before  reaching  the  station;  not  keeping  the  vestibule 
doors  on  the  platform  shut  and  fastened;  failing  to  light  the 
vestibule;  failing  to  maintain,  lights  along  the  track  so  as  to 
light  the  platform  and  steps  of  the  car;  changing  the  station 
and  the  custom  of  landing  passengers  from  one  side  of  the 
track  to  the  other,  without  notice  to  plaintiff;  failing  to  no- 
tify plaintiff  that  the  train  was  not  at  the  station;  placing 
heaps  of  gravel  along  the  track  so  that  when  plaintiff  fell 
off,  he  fell  on  the  gravel;  failing  to  properly  call  the  stations 
between  Chicago  and  DeKalb;  in  simply  announcing  when 
leaving  the  last  station  that  the  next  station  would  be  De- 
Kalb, failing  to  ballast  the  track,  and  inducing  plaintiff  to 
go  to  the  platform  where  he  fell  off. 

Each  of  these  things  having  been  charged  in  some  part 
of  the  declaration  to  have  been  negligently  done  or 
omitted,  it  is  contended  that  the  court  could  not,  on  demurrer, 
pass  on  their  sufficiency,  but  must  submit  them  to  the  judg- 
ment of  a  jury  as  to  their  character.  It  may  be  true  that 
where  reasonable  minds  might  perhaps  disagree  as  to  the 
character  of  an  act,  it  must  be  so  submitted;  but  where 
there  could  be  no  such  disagreement,  the  question  of  negli- 
gence is  one  of  law,  and  the  court  may  say  as  matter  of 
law  that  an  act  is  or  is  not  negligent.  Hoehn  v.  C.  P.  &  St. 
L.  Ry.  Co.,  152  111.  123;  I.  C.  R.  R.  Co.  v.  Larson,  Id.  326; 
Wabash  Ry.  Co.  v.  Brown,  Id.  484.  The  decision  in 
Andrew,  Adm'r,  v.  C.  &  N.  W.  Ry.  Co.,  45  111.  App.  269, 
does  not  support  the  contention  that  every  charge  of  negli- 
gence must  be  submitted  to  a  jury.  In  that  case  the 
declaration  averred  that  the  deceased  went  into  the  car  and 
deposited  his  parcels  and  stepped  out  on  the  platform;  that 
the  train  was  moved  away  and  backed  and  switched;  that  it 
was  night  time  and  foggy;  and  that  while  he  was  on  the 
depot  grounds  in  the  exercise  of  due  care  on  his  part, 
attempting  to  take  passage,  the  train  was  negligently 
backed  without  any  light  or  signal  on  the  end  of  the  train 
or  any  person  to  warn  persons  lawfully  on  the  depot  grounds 
of  the  movements  of  the  train.  The  grounds  of  the  decision 
were  that  actionable  negligence  was  charged,  and  that  it 
was  not  necessary  to  plead  the  evidence. 
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The  duties  and  liabilities  imposed  by  the  relation  of  car- 
rier and  passenger  are  questions  of  law,  but  whether  there 
has  been  a  negligent  discharge'  of  a  duty  so  imposed  is  a 
question  of  fact  or  law  upon  the  same  conditions  as  any 
other  question  of  negligence.  Some  of  the  acts  charged  as 
negligent,  we  think,  could  not  be  brought  within  any  of  the 
duties  created  by  the  relation,  and  we  apprehend  that  reason- 
able minds  would  not  disagree  in  the  conclusion  that  they 
were  not  negligent  as  applied  to  the  circumstances  alleged 
to  exist,  and  therefore  the  court  might  so  pronounce  them 
as  matter  of  law.  Of  this  class  are  charges  of  negligence 
in  not  lighting  the  railroad  grounds  where  there  was  no 
station,  merely  to  illuminate  a  passing  train  with  its  plat- 
form, changing  the  depot  and  business  from  one  side  to  the 
other  without  notifying  plaintiff,  or  allowing  gravel  piles 
along  the  road  where  there  was  no  station  nor  the  slightest 
reason  to  suppose  that  passengers  would  fall  off  or  try  to 
get  off. 

Averments  that  these  things  were  duties  of  defendant  a,re 
of  no  avail  where  facts  are  not  stated  from  which  the  law 
will  create  the  duty.  The  allegation  of  a  duty  is  a  mere 
conclusion  of  law,  that  is  not  traversable,  and  will  not  sus- 
tain a  pleading.  Ayres  v.  City  of  Chicago,  111  111.  406; 
McCune  v.  Norwich  City  Gas  Co.,  30  Con.  421. 

Other  things  alleged  as  duties  come  distinctly  within  the 
range  of  obligations  created  by  the  fact  averred  that  plaint- 
iff was  a  passenger  on  defendant's  train.  Duties  to  an- 
nounce the  station,  and  to  stop  the  train  at  the  destination 
of  a  passenger,  and  to  give  him  an  opportunity  of  safely 
alighting,  arise  from  that  fact.  But  a  declaratioh  must 
show  a  breach  of  the  duty.  The  practice  of  giving  notice 
of  the  next  station  as  alleged  was  in  the  direction  of  the 
discharge  of  duty,  and  not  of  a  breach  of  it,  and  if  plaintiff 
required  another  notice  when  the  train  reached  DeKalb, 
there  was  no  failure  in  that  regard,  since  he  fell  off  before 
it  reached  the  station.  The  duty  to  stop  at  the  station  and 
give  plaintiff  an  opportunity  of  safely  alighting  is  properly 
charged,  but  the  breach  alleged  is  in  stopping  and  starting 
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before  the  train  got  there,  and  not  telling  him  that  it  was 
not  there.     These  were  not  breaches  of  the  duties  alleged. 

Again,  it  was  necessary  to  show  wherein  the  defendant 
had  been  guilty  of  a  breach  of  duty,  and  a  declaration 
against  a  common  carrier  which  fails  to  do  that  is  substan- 
tially defective.  Connecting  Ry.  Co.  v.  W.,  St.  L.  &  P.  Ey. 
Co.,  123  111.  594.  See  also  C.  B.  &  Q.  E.  E.  Co.  v.  Har- 
wood,  90  111.  425.  And  a  declaration  is  bad  on  demurrer 
which  does  not  show  that  the  negligence  averred  contrib- 
uted in  some  degree  to  the  injury  complained  of.  Mc- 
Ganahan  v.  E.  St.  L.  &  C.  Ey.  Co.,  72  111.  557. 

Each  count  of  the  declaration  offended  against  one  or 
more  of  the  foregoing  well  settled  rules  of  pleading,  and  we 
are  satisfied  with  the  conclusion  of  the  court  that  they  were 
insufficient.  It  is  not  asking  too  much  that  a  plaintiff  in 
seeking  redress  for  an  alleged  injury  should  state  the  basis 
of  his  action  in  plain  and  intelligible  form  agreeably  to  the 
established  rules  of  pleading.  By  those  rules,  the  plaintiff 
was  bound  to  show  the  duty,  the  breach,  and  in  what  it  cor. - 
sisted,  and  that  his  injury  resulted  as  a  consequence.  We 
think  that  he  has  not  done  so,  and  the  judgment  will  be 
affirmed. 


Joseph  E.  Morris  v.  Lyda  E.  Watson. 

1.  Bill  op  Exceptions— Parties  Can  Not  Extend  the  Time  for  Filing 
by  Stipulation.— Parties  can  not,  after  the  adjournment  of  court  for  the 
term,  extend  the  time  fixed  by  the  court  for  filing  a  biU  of  exceptions. 
The  court  having  then  lost  jurisdiction  can  not  consent  expressly  or  im- 
pliedly to  such  an  arrangement. 

Motion  to  Strike  Bill  of  Exceptions  from  the  Files.— Appeal  from 
the  County  Court  of  Lake  County;  the  Hon.  D.  L.  Jones,  Judge,  pre- 
siding. Heard  in  this  court  at  the  December  term,  1895.  Motion 
allowed  and  judgment  affirmed.    Opinion  filed  January  17, 1896. 

Caelile,  Evekett  &  Eakins,  attorneys  for  appellant. 
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Aldrioh,  Winslow  &  George,  attorneys  for  appellee. 

Per  Curiam. 

In  this  case  the  appellee  moves  the  court  to  strike  from 
the  record  the. bill  of  exceptions. 

It  appears  from  the  record  that  the  cause  was  tried  in  the 
County  Court,  that  the  verdict  of  the  jury,  judgment  on 
the  verdict,  and  prayer  for  appeal  occurred  on  May  18, 1895; 
that  on  the  sartie  day  the  prayer  for  an  appeal  was 
granted  on  the  condition  that  a  bond  and  bill  of  exceptions 
was  to  be  filed  within  sixty  days  from  that  date,  and  that  the 
county  judge  received  and  signed  the  bill  of  exceptions  July 
24,  1895,  being  after  the  time  allowed  for  the  filing  thereof 
had  expired. 

The  above  failure  to  have  the  bill  of  exceptions  presented 
to  and  signed  by  the  judge,  and  filed  within  the  time  re- 
quired by  the  court  in  its  order,  are  the  grounds  relied  on  by 
appellee  for  striking  the  bill  of  exceptions  from  the  record. 

To  avoid  the  consequence  of  such  failure  to  comply  with 
the  order  of  court,  appellant  shows  from  the  record  that  a 
stipulation  of  the  parties  herein,  extending  the  time  for  pre- 
senting the  bill  of  exceptions,  was  filed  in  the  case,  which 
appeared  in  the  record  filed  by  the  clerk  of  the  court,  July 
17,  1895,  extending  the  time  for  filing  the  bill  of  exceptions 
thirty  days.  The  bill  of  exceptions  was  filed  as  above  stated 
July  24, 1895,  and  there  is  no  other  order  of  record  showing 
any  action  of  the  court  in  term  time  extending  the  time  to 
sign  and  file  the  bill  of  exceptions. 

It  is  contended  that  counsel  for  appellee  ha^  x  right,  by 
agreement  as  in  this  case,  to  extend  the  tin/  indefinitely, 
especially  if  he  did  so  by  his  stipulation  within  the  time 
required  and  agreed  upon  at  the  term  of  court  when  the 
order  for  extension  was  made,  and  it  is  insisted  that  was 
done  in  this  case. 

We  think  that  parties  after  the  adjournment  of  court,  as 
was  done  in  this  case,  can  not  stipulate  for  an  extension  of 
time,  because  then  the  court  has  lost  jurisdiction  and  can 
not  consent  expressly  or  impliedly  to  such  an  arrangement. 
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u  The  settling  of  a  bill  of  exceptions  and  also  the  extension 
of  time  for  filing  the  same  are  judicial  acts,  and  it  follows 
that  such  acts  can  be  performed  only  while  the  court  per- 
forming them  has  jurisdiction  of  the  subject-matter  and  the 
parties.  When  an  order  is  entered  at  the  term  at  which  the 
judgment  is  renderedextending the  time  for  presenting  the 
bill  of  exceptions  to  some  day  beyond  the  term,  jurisdiction 
to  settle  and  sign  the  bill  is  retained  until  the  expiration  of 
the  time  thus  limited."  Village  of  Marseilles  v.  Howland, 
136  111.  81. 

In  the  same  case  it  was  held  that  "  where  the  time  for  set- 
tling and  signing  a  bill  of  exceptions  is  extended  beyond  the 
term  at  which  judgment  is  rendered  the  court  at  a  subse- 
quent term  may  take  jurisdiction  of  the  matter  and  make 
an  order  granting  further  extension  of  time  providing  such 
subsequent  term  intervenes  and  the  court  takes  action 
before  the  period  limited  has  expired." 

This  being  the  law,  can  the  parties,  without  any  order  of 
the  court  granting  such  extension,  extend  the  time  by  stip- 
ulation, even  if  such  agreement  were  made  before  the  time 
first  granted  expires  ?  The  April  term  of  court  must  have 
closed  before  the  June  term  of  the  same  court  began. 

We  are  of  the  opinion  that  as  it  requires  action  of  the 
court  to  extend  the  time  given  in  which  a  bill  of  exceptions 
must  be  signed,  if  the  time  has  expired  before  it  is  signed, 
it  should  require  a  similar  order  to  extend  such  time  when 
done  by  agreement,  and  such  order  is  necessary  to  carry  out 
the  agreement. 

The  court  only  retains  jurisdiction  for  one  purpose,  and 
this  is  to  sign  the  bill  of  exceptions  within  the  time 
granted  and  not  thereafter. 

Can  it  be  said  that  its  jurisdiction  can  be  extended  by 
agreement  of  parties  without  the  sanction  of  the  court  and 
even  against  its  will  and  protest  ? 

Such  a  practice,  we  think,  could  not  be  sanctioned. 

It  would  be  a  dangerous  practice  to  allow  parties  by 
agreement  to  extend  the  time  for  signing  bills  of  exceptions 
from  time  to  time  indefinitely  without  the  sanction  of  the 
court    This  principle,  we  think,  can  be  deduced  from  the 
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various  opinions  of  the  Supreme  Court.  We  will  cite  some 
of  them:  Hoke  v.  Strubel,  121  111.  329;  Hows  v.  The  Peo- 
ple, 129  111.  123;  Village  of  Marseilles  v.  Howland,  supra. 
For  the  above  reasons  the  motion  to  strike  the  bill  of  excep- 
tions from  the  record  is  sustained  and  the  bill  of  exceptions 
stricken  from  the  record. 

The  bill  of  exceptions  having  been  stricken  from  the  rec- 
ord, there  is  nothing  in  the  record  from  which  the  court 
can  see  that  the  verdict  is  not  sustained  by  the  evidence,  or 
that  any  other  of  the  supposed  errors  were  committed  by 
the  court. 

The  presumptions  in  the  absence  of  a  bill  of  exceptions 
are  in  favor  of  the  correctness  of  the  judgment  of  the  court 
below.    It  is  therefore  affirmed. 


Mary   Wentworth   and    H.   B.   Bead   v.   William    H. 

Read  et  al. 

1.  Legacies— iVof  Liens  Upon  Real  Estate,  Unless,  etc.— A  legacy  is 
not  a  lien  upon  the  real  estate  of  the  testator,  unless  made  so  by  his  will. 

2.  Wills— Parol  Evidence — When  Not  Admissible  to  Explain  the 
Intention  of  the  Testator. — Where  there  is  no  latent  ambiguity  in  a 
will,  parol  evidence  is  not  admissible  to  explain  the  intention  of  the  tes- 
tator against  the  construction  to  be  placed  on  the  face  of  the  will,  nor 
can  the  state  of  the  testator's  property  be  resorted  to  for  such  purposes. 

Partition  of  Real  Estate.— Appeal  from  the  Circuit  Court  of  Bureau 
County;  the  Hon.  George  W.  Stipp,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December  10, 
1895. 

D.  B.  Sherwood,  attorney  for  appellants,  contended  that 
the  various  legacies  named  in  the  will  are  an  implied  charge 
upon  the  real  estate  of  the  testator,  and  therefore  all  lega- 
tees have  an  interest,  in  the  premises. 

To  ascertain  the  intention  of  the  testator,  the  court  should 
read  the  instrument  in  the  same  light  as  the  writer  enjoyed. 
2  Wigram  on  Wills,  161. 
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The  court  will  look  at  the  circumstances  under  which  the 
will  is  made,  the  state  of  the  testator's  property,  of  his 
family,  and  the  like.  Eule  10,  Jarman  on  Wills,  Vol.  2, 
star  page  824;  Kaufmann  v.  Breckenridge,  117  111.  316;  Dun- 
can v.  Wallace,  114  Ind.  196;  16  K  W.  Eep.  137;  McCorn 
v.  McCorn,  100  N.  Y.  511;  Norris  v.  Sickley,  133  N.  Y.  456; 
31  N.  W.  Eep.  332;  Van  Winkle  v.  Van  Houghton,  3  N.  J. 
Ch.  172. 

In  the  absence  of  a  clearly  manifest  intention  to  the  con- 
trary, it  must  be  presumed  that  the  testator  intended  to  dis- 
pose of  all  of  his  estate.  Siddon  v.  Cockrell,  131  111.  653; 
Iliggins  v.  Dwenn,  100  111.  554. 

Courts  will  adopt  such  a  construction  as  will  uphold, 
rather  than  render  a  will  of  no  effect.  Fressey  v.  White, 
113  111.  637. 

Where  a  testator  has  no  personal  property  at  the  time  he 
executes  a  will,  and  bequeaths  specific  legacies,  the  reason- 
able presumption  is  that  he  intended  to  charge  them  on  the 
land,  for  it  is  not  to  be  presumed  that  he  did  no  more  than 
make  an  empty  show  of  giving  a  bounty  to  the  legatees. 
Duncan  v.  Wallace,  114  Ind.  169;  16  N.  W.  Eep.  137;  Scott 
v.  Stebbins,  91  K  Y.  605;  Hogan  v.  Kavanaugh,  34  K  E. 
Eep.  292;  Laurens  v.  Eead,  14  Eich.  Eq.  (S.  C.)  245;  Hassin- 
lever  v.  Tucker,  2  Binn  (Penn.)  525;  Clery's  Appeal,  35  Pa. 
St.  54;  Budd  v.  Williams,  26  Md.  265;  Lypet  v.  Carter,  1 
Ves.  Sr.  499;  Brill  v.  Wright,  112  N.  Y.  199;  19  N.  E.  Eep. 
628;  Briggs  v.  Carroll,  117  N.  Y.— ;  22 N.  E.  Eep.  1054; 
McCorn  v.  McCorn,  100  N.  Y.  511. 

Milo  Kendall  and  Harvey  M.  Trimble,  attorneys  for 
appellees,  contended  that  the  real  estate  is  not  charged  with 
the  payment  of  legacies  unless  the  intention  of  the  testator 
to  that  effect  is  expressly  declared  or  clearly  to  be  inferred 
from  the  language  and  dispositions  of  the  will.  Lupton  v. 
Lupton,  2  John.  Ch.  614. 

Even  a  direction  to  pay  debts  and  legacies  does  not  create 
a  charge  upon  the  real  estate.     Ibid. 

Where  there  is  no  latent  ambiguity  in  a  will,  parol  evi- 
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clence  is  not  admissible  to  show  the  intention  of  the  testator 
against  the  construction  on  the  face  of  the  will,  and  the 
state  of  testator's  property  can  not  be  resorted  to,  to  ex- 
plain the  intention.  Heslop  v.  Gatton,  71  111.  528;  Kurtz 
et  al.  v.  Hibner,  55  111.  514;  Mann  v.  Mann,  14  Johns.  1; 
Bishop  v.  Morgan,  82  111.  352;  Updike  v.  Tompkins,  100  111. 
406;  Blanchard  v.  Maynard,  103  111.  60;  Reynolds  v.  Rey- 
nolds, 16  N.  Y.  257;  Tole  v.  Haitiy,  6  Cow.  333;  Lupton  V. 
Lupton,  2  Johns.  614;  Bowen  v.  Allen,  113  III.  53,  59;  1 
Redfield  on  Wills,  279;  Williams  v.  Johnson,  112  111.  61. 

The  general  rule  is  that  a  will  is  held  to  speak  from  the 
death  of  the  testator.  To  this  there  is,  however,  the  limita- 
tion that  when  language  is  used  that  repels  the  presumption 
it  is  otherwise,  and  in  determining  that  question  the  entire 
will  must  be  considered.     Updike  v.  Tompkins,  100  111.  410. 

The  doctrine  is  firmly  settled  and  uniform  in  its  applica- 
tion, that  where  a  specific  article  is  bequeathed,  its  sale,  loss 
or  destruction  can  not  be  replaced  by  substituting  another 
article  in  its  place.     Ibid.  411. 

The  law  requires  that  all  wills  of  lands  shall  be  in  writing, 
»  and  extrinsic  evidence  is  never  admissible  to  alter,  detract 
from  or  add  to  the  terms  of  a  will.  Kurtz  v.  Hibner,  55 
111.  519. 

The  real  estate  can  not  be  charged  with  the  payment  of 
legacies  by  anything  short  of  express  words,  or  plain  intent 
in  the  will  of  the  testator.     Tole  v.  Hardy,  6  Cow.  344. 

Parol  evidence  is  not  admissible  to  show  the  intent  of  the 
testator  against  the  construction  on  the  face  of  the  will,  and 
the  state  of  his  property  can  not  be  resorted  to  as  a  crite- 
rion to  explain  it.  The  will  is  not  to  be  construed  by  any- 
thing dehors  where  there  is  no  latent  ambiguity.  Ibid,  and 
authorities  cited. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

The  appellants  appealed  from  a  decree  of  partition,  ren- 
dered in  the  Circuit  Court,  of  certain  real  estate,  owned  by 
Charles  G.  Read  in  his  lifetime,  who,  dying  in  1887,  left  a 
will,  in  which  he  bequeathed  to  appellants  certain  legacies, 
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to  wit :  To  Mary  Wentworth,  five  thousand  dollars,  to 
Henry  B.  Read  three  thousand  dollars. 

The  will  did  not  make  the  legacies  a  charge  on  the  real 
estate;  and  left  it  undisposed  of  except  that  he  gave  to  his 
wife,  in  lieu  of  dower,  a  life  interest  in  his  realty,  and  at  her 
death  the  above  legacies  were  to  be  paid.  The  testator 
made  no  mention  of  the  amount  of  his  personalty  or  realty 
in  his  will.  At  the  time  of  his  death  he  had  only  about 
$100  in  personal  property;  his  wife  had  become  deceased 
before  the  filing  of  this  bill  for  partition.  The  appellants  set 
up  this  will  and  these  legacies,  and  some  extrinsic  facts,  not 
appearing  in  the  will,  by  way  of  plea  to  the  bill,  which  they 
proposed  to  prove  in  connection  with  the  will,  and  attempted 
to  establish  the  fact  by  a  construction  of  the  will,  that  their 
legacies  were  liens  on  the  realty  claimed  by  the  heirs  of 
Read. 

The  court  set  down  the  pleas  for  a  hearing,  and  held  that 
the  appellants  had  no  interest  in  the  real  estate;  that  by 
the  terms  of  the  will  the  legacies  were  not  liens  upon  the 
real  estate,  and  they  having  no  interest  in  it,  were  not  en- 
titled to  be  made  parties  to  the  bill;  and  therefore  their 
pleas  were  set  aside,  and  their  request  to  be  made  parties 
denied. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  regard  to  its  ruling  concerning  appellants'  pleas.  Where 
there  is  no  latent  ambiguity  in  the  will,  parol  evidence  is  not 
admissible  to  show  the  intention  of  the  testator,  against  the 
construction  to  be  placed  on  the  face  of  the  will;  and  the 
state  of  the  testator's  property  can  not  be  resorted  to  in 
explanation  of  the  intention  of  the  testator.  There  is  no 
residuary  clause  in  the  will,  and  therefore  it  plainly  appears 
that  the  testator  intended  his  real  estate  to  remain  intestate, 
except  as  to  the  life  estate  created  in  favor  of  his  wife. 
Hislop  v.  Gatton,  Exr.,  71  111.  528;  Reed  v.  Corrigan,  143 
111.  402. 

The  appellants  also  assign  for  error  that  the  court  failed 
to  make  the  heirs  of  Olivia  Read,  whom  they  claim  have  a 
half  interest  in  the  land,  parties  defendants  to  the  suit. 


Second  District — May  Term,  1895.        543 

Robison  v.  Harrington. 

These  appellants  can  not  raise  such  objections,  because  they 
have  no  interest  in  the  land  and  can  not  be  heard  to  com- 
plain. 

The  court  below  rightfully  ordered  partition. 

The  decree  of  the  Circuit  Court  is  affirmed. 


Charles  W.  Robison  v.  Frank  Harrington.  ei     543 

,  104      230 

1.  Administration  of  Estates— Settlement  of  Claims  Not  Due.— 
Section  67  of  chapter  8,  R.  S.,  entitled  "  Administration  of  Estates/'  pro- 
viding that  any  creditor,  whose  debt  against  an  estate  is  not  due,  may 
present  the  same  for  allowance  and  settlement,  and  shall  thereupon  be 
considered  as  a  creditor,  and  receive  a  dividend  of  the  estate,  after 
deducting  a  rebate  of  interest  for  what  he  shall  receive  on  such  debt,  to 
be  computed  from  the  time  of  the  allowance  thereof  to  the  time  such 
debt  would  have  become  due,  according  to  the  tenor  and  effect  of  the 
contract,  applies  to  unconditional  contracts  for  the  payment  of  money 
only,  and  not  to  contracts  so  uncertain  as  to  be  declared  void  at  any 
time  on  default  of  payment  of  installments. 

Claim  in  Probate. — Appeal  from  the  Circuit  Court  of  Peoria  County; 
the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

Statement  of  the  Case. 

On  the  21st  of  September,  1892,  William  C.  Miskimen  and 
William  Lewis  entered  into  the  following  agreement : 

"Articles  of  agreement  made  September  21, 1892,  between 
William  C.  Miskimen  and  William  Lewis, 

Witnesseth:  That  if  the  party  of  the  second  part  shall 
first  make  the  payments  and  perform  the  covenants  herein- 
after mentioned  on  his  part  to  be  made  and  performed,  the 
said  party  of  the  first  part  hereby  covenants  and  agrees  to 
convey  and  assure  to  the  said  party  of  the  second  part,  in 
fee  simple,  clear  of  all  incumbrances  whatever,  by  a  good 
and  sufficient  warranty  deed,  lot  (describing  it);  and  the 
said  party  of  the  second  part  hereby  covenants  and  agrees  to 
pay  to  the  said  party  of  the  first  part  the  sum  of  $1,250  in 
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the  manner  following :  $12.50  in  cash  on  the  execution  and 
delivery  of  this  agreement  the  receipt  of  which  is  hereby 
acknowledged,  and  $12.50  on  the  15th  of  each  and  every 
month  hereafter,  until  the  full  sum  of  $1,250  shall  have  been 
paid,  together  with  interest  at  the  rate  of  six  (6)  per  cent, 
and  to  pay  all  taxes  subsequent  to  the  year  1892.  And  in 
case  of  the  failure  of  the  said  party  of  the  second  part  to 
make  either  of  the  payments,  or  any  part  thereof,  or  perform 
any  of  the  covenants  on  his  part  hereby  made  and  entered 
into,  this  contract  shall,  at  the  option  of  the  party  of  the  first 
part,  be  forfeited  and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made  by  him  on  this 
contract,  and  such  payments  shall  be  retained  by  the  party 
of  the  first  part  in  full  satisfaction  and  in  liquidation  of  all 
damages  by  him  sustained,  and  he  shall  have  the  right  to 
re-enter  and  take  possession  of  the  premises  aforesaid. 

It  is  fully  understood  that  the  $1,250  is  the  purchase  price 
of  said  property,  and  that  the  sums  from  time  to  time  unpaid 
thereon,  draw  interest  at  the  rate  of  six  (6)  per  cent;  but 
the  purchaser  shall  not  be  required  to  pay  more  monthly, 
either  as  principal  or  interest,  than  the  sum  herein  men- 
tioned. 

It  is  mutually  agreed  by  and  between  the  parties  hereto, 
that  the  time  of  payment  shall  be  the  essence  of  this  con- 
tract, and  that  all  the  covenants  and  agreements  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs,  exec- 
utors, administrators  and  assigns  of  the  respective  parties/' 

Lewis  paid  $111.50  on  the  contract  and  died.  Appellee 
was  appointed  administrator  of  his  estate.  Appellant  pre- 
sented the  contract  to  the  Probate  Court  as  a  claim  against 
the  estate  with  an  affidavit  attached  that  there  was  due  and 
unpaid  $1,234.70. 

The  Probate  Court  disallowed  the  claims.  An  appeal  was 
prosecuted  to  the  Circuit  Court  and  the  claim  was  there 
disallowed. 

From  the  judgment  of  the  Circuit  Court  this  appeal  is 
prosecuted. 

Arthur  Kkithley,  attorney  for  appellant. 
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Jno.  W.  Gulbertson,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

Appellant  relies  upon  section  67,  chapter  3  of  the  Revised 
Statutes  entitled  "  Administration  of  Estates,"  which  pro- 
vides for  the  presentation  and  allowance  of  claims  not  due. 
The  section  reads  as  follows : 

"  Any  creditor  whose  debt  or  claim  against  the  estate  is 
not  due,  may,  nevertheless,  present  the  same  for  allowance 
and  settlement,  and  shall  thereupon  be  considered  as  a  cred- 
itor under  this  act,  and  shall  receive  a  dividend  of  the  said 
decedent's  estate,  after  deducting  a  rebate  of  interest  for 
what  he  shall  receive  on  such  debt,  to  be  computed  from  the 
time  of  the  allowance  thereof  to  the  time  such  debt  would 
have  become  due,  according  to  the  tenor  and  effect  of  the 
contract." 

This  section  was  intended  to  facilitate  the  speedy  settle- 
ment of  estates,  and  for  the  benefit  of  creditors  whose  claims 
would  not,  by  their  terms,  mature  within  the  two  years  fixed 
by  statute  for  the  presentation  of  claims.  We  are  of  the 
opinion,  however,  that  only  unconditional  contracts  for  the 
payment  of  money  fall  within  the  intention  of  the  section. 
We  do  not  think  it  applies  to  a  claim  so  uncertain  that  it 
may  at  any  time  be  declared  void  on  default  of  payment  of 
any  of  the  installments  named.  This  contract  expressly 
provides  that  a  failure  to  make  any  one  of  the  monthly  pay- 
ments at  the  time  due  will  work  a  forfeiture  of  the  contract 
and  all  sums  before  then  paid  shall  be  retained  by  appellant, 
and  he  shall  be  entitled  to  re-enter  and  take  possession  of  the 
premises  sold.  It  also  provides  for  a  forfeiture  in  the  event 
of  non-performance  of  any  other  of  the  covenants.  To  carry 
out  the  agreement  as  written  would  require  the  administra- 
tor to  wait  about  eight  years  to  make  all  the  payments. 
The  law  requires  him  to  settle  the  estate  long  before  that 
time. 

Although  the  estate  may  be  solvent  it  may  not  be  in  con- 
dition to  meet  the  deferred  payments  as  they  fall  due. 

We  are  of  the  opinion  that  the  claim  is  not  included 
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within  such  as  are  contemplated  by  section  67  above 
quoted. 

It  is  contended  that  if  the  section  is  to  receive  the  con- 
struction which  we  have  placed  upon  it,  then  it  is  unconsti- 
tutional, as  being  a  law  impairing  the  obligation  of  contracts. 

It  is  a  novel  idea  to  apply  this  constitutional  provision  to 
a  statute  passed  long  before  the  execution  of  the  contract. 
The  constitutional  question  in  regard  to  the  impairment  of 
contracts  is  not  involved.    Judgment  affirmed. 


Julius  Wile  et  al.  y.  J.  M.  Gross. 

1.  Verdicts — On  Conflicting  Evidence  Conclusive. — When  the  evi- 
dence is  conflicting  and  the  instructions,  taken  as  a  series,  lay  down  the 
law  correctly  as  applicable  to  the  issues,  the  verdict  will  be  conclusive. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December 
10,  1895. 

Arthur  Keithley,  attorney  for  appellants. 

Isaac  0.  Edwards  and  Joseph  A.  Weil,  attorneys  for 
appellee. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  on  a  promissory  note,  given  by 
appellee  to  appellants,  wine  merchants  in  New  York  City, 
dealing  through  wine  merchants  in  Coblentz,  Germany, 
dated  November  9,  1893,  due  in  forty-five  days,  for  $385, 
drawing  seven  per  cent  interest,  given  for  a  shipment  of 
Ehine  wine  from  Coblentz  to  Peoria. 

There  was  filed  to  the  declaration  a  plea  of  the  general 
issue,  failure  of  consideration,  and  a  fourth  plea,  setting  up  an 
off-set,  averring  that  the  note  in  question  was  made  for  the 
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price  of  some  wine  bought  by  the  defendants  of  plaintiffs, 
under  a  warranty  of  its  possessing  certain  qualities,  and  that 
in  addition  to  the  price  of  the  wine,  defendant  was  to  pay 
the  freight  and  duty,  amounting  to  $309.99,  and  he  alleges 
a  breach  of  the  warranty,  and  seeks  to  recover  the  sum  so 
advanced  by  him.  There  was  a  trial  upon  the  issue,  and 
verdict  for  appellee  for  $309.99,  and  judgment  rendered 
thereon;  from  that  judgment  this  appeal  is  taken. 

The  facts  concerning  the  giving  of  the  note  were  in  sub- 
stance as  follows :  A  traveling  man  by  the  name  of  Blum, 
representing  the  appellants,  called  upon  the  appellee  in  the 
city  of  Peoria,  in  March,  1893,  and  procured  his  order  for 
six  casks  of  wine  at  ninety  cents  per  gallon;  duty,  ocean  and 
railroad  freight  in  addition  thereto  was  to  be  paid  by  the 
defendant;  the  appellants  and  defendant  had  previous  deal- 
ing of  the  same  character,  and  as  claimed  by  appellee,  it  was 
understood  by  the  parties  at  the  time  that  the  order  was 
taken,  that  this  wine  was  the  property  of  F.  Krote,  and  that 
it  was  then  at  Coblentz,  Germany.  The  contract  was  verbal, 
and  as  claimed  by  appellee,  the  wine  was  to  be  delivered  to 
him  in  Peoria,  "  bottle  ripe  "  and  of  the  same  quality  that 
he  had  previously  purchased  of  them.  The  wine  arrived  in 
Peoria  about  the  first  of  June,  and  it  was  to  be  paid  for 
about  the  10th  of  November;  the  appellee  advanced  the 
freight  claimed  for  in  his  pleas.  About  the  time  the  note 
became  due,  November  9,  *  1893,  appellee  not  being  able  to 
pay  the  amount,  executed  and  sent  to  appellants,  Messrs. 
Julius  Wile,  Bro.  &  Co.,  the  note  sued  on,  and  he  stated  it 
would  be  paid  when  due.  Note  was  received  and  accepted 
on  the  20th  of  November,  same  month.  The  defendant,  as 
he  claims,  discovered  that  the  wine  was  not  good,  and  wrote 
to  the  appellants,  stating  to  them  the  fact  and  sent  them  a 
sample  of  each  cask  in  a  bottle.  The  appellants  received  it 
and  examined  it,  and  pronounced  a  portion  of  the  samples 
good  and  a  portion  not  good,  and  in  a  letter  to  appellee  laid 
the  blame  on  him  in  not  taking  proper  care  of  it,  and  ten- 
dered him  some  advice  in  regard  to  treating  the  casks  that 
were  good  and  disposing  of  those  not  good.    The  main  issue 
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presented  before  the  jury  was,  whether  the  wine  was  inferior 
and  of  a  bad  quality,  or  whether  it  was  mistreated  by  ap- 
pellee after  receiving  it,  and  the  proper  care  not  given  to  it. 

Appellants  contended  that  it  was  the  appellee's  duty,  in 
order  to  take  proper  care  of  the  wine  and  keep  it  from  sour- 
ing, to  keep  the  cask  filled  full  to  the  bung  hole  with  good 
wine  of  similar  quality,  and  to  keep  the  cellar  at  a  low 
temperature  in  summer  and  not  allow  it  to  get  too  cold  in 
winter. 

Appellee  on  the  other  hand  contended  that  he  had  per- 
formed all  such  duties;  that  the  wine  soured  because  it  was 
an  inferior  quality,  when  jt  came;  was  not  "  bottle  ripe;"  nor 
was  it  as  good  as  the  wine  he  had  previously  purchased  of 
appellants. 

Upon  these  points  the  evidence  was  somewhat  conflicting. 
There  appeared  to  be  no  doubt  from  the  evidence  that  the 
wine  for  some  reason  soured,  and  was  good  for  nothing  ex- 
cept for  vinegar;  but  as  to  whether  it  was  bad  wine  when 
sent,  or  became  bad  and  spoiled  on  account  of  appellee's 
negligence,  can  not  be  certainly  known.  Carl  Schmitt,  a 
resident  of  Coblentz,  who  claimed  to  be  the  owner  of  the 
wine,  and  who  shipped  it,  testified  that  he  thought  it  was 
good,  but  could  not  state  for  certain  whether  he  had  exam- 
ined it  or  not  before  it  was  shipped,  but  it  was  his  habit 
to  do  so,  and  he  thought  he  did  so.  On  the  other  hand,  the 
appellee  testified  that  when  the  wine  arrived  it  was  roily, 
and  though  it  did  not  appear  to  be  sour  it  was  not  in  good 
condition;  that  it  was  not  an  uncommon  thing  for  wine  to  be- 
come cloudy  on  shipboard,  and  that  it  took  sometimes  three 
or  four  months  for  wine  of  that  kind  to  clear  up,  so  it 
could  be  told  whether  it  was  good  or  not,  and  that  after 
this  wine  cleared  up  it  was  sour  and  worthless,  and  he  im- 
mediately notified  appellants.  There  was  other  evidence  in 
the  case  corroborative  of  the  one  or  the  other  of  the  con- 
tentions. We  have  carefully  examined  all  the  record  and 
feel  that  although  it  was  a  matter  of  doubt  which  party  was 
right,  we  do  not  see  that  the  weight  of  evidence  is  so  mani- 
festly against  the  verdict,  that  we  would  be  justified  in  re- 
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versing  it  on  that  account.  The  jury  had  all  the  witnesses 
before  them  save  Carl  Schmitt,  whose  deposition  was  read, 
and  was  better  able  to  judge  of  their  credibility  than  we 
are. 

The  appellants  claimed  to  have  been  the  agents  of  Fred 
Krote  in  Coblentz  and  Karl  Schmitt  claimed  to  own  the 
wine,  so  that  Krote  was  probably  Schmitt' s  agent. 

One  of  the  contentions  of  the  appellants  is,  that  the  wine 
was  to  be  delivered  to  appellee  on  ship-board,  in  Coblentz, 
Germany,  and  that  it  might  have  spoiled  on  the  voyage 
across  the  ocean.  We  think  that  the  evidence  fails  to  show 
that  the  wine  was  spoiled  on  the  ocean  voyage.  It  shows 
that  wine  maybe  roiled  up  in  coming  across  the  ocean,  but 
if  properly  handled  after  it  crosses,  it  will  recover  and  be  all 
right  again.  The  only  evidence  tending  to  show  that  the 
deliverv  of  the  wine  was  to  be  made  in  Coblentz,  at  the 
point  of  shipment,  was  the  fact  that  it  was  so  shipped  from 
there  to  appellee,  and  that  he  knew  it  was  to  be  shipped, 
and  the  legal  inference  therefrom  of  the  delivery  of  it  at 
that  point  This,  however,  was  contradicted  by  appellee's 
uncontradicted  testimony,  that  it  was  to  be  delivered  in 
Peoria,  the  same  as  former  shipments,  and  that  it  was  to  be 
u  bottle-ripe, "  and  good  as  the  same  kind  of  wine  in  former 
shipments  made  by  the  appellants  to  him.  Blum  was  the 
agent  of  appellants,  who  were  located  in  New  York  City, 
and  they  were  the  agents  of  Fred  Krote,  and  he  of  Karl 
Schmitt,  and  the  contract  was  made  in  appellants'  name,  and 
the  evidence  was  uncontradicted  and  positive  that  the  wine 
was  to  be  delivered  in  Peoria. 

Under  this  state  of  the  evidence,  it  was  not  very  material 
whether  appellants'  refused  instruction  No.  3  was  given  or 
not,,  ©von  if  free  from  fault  as  to  its  structure. 

Refused  instruction  No.  3  assumed  that  if  defendant 
"  bought  of  or  through  the  plaintiffs,  Rhine  wine  to  be 
shipped  from  Coblentz,  Germany,  then  there  was  a  contract 
that  the  wine  was  purchased  and  to  be  delivered  to  appel- 
lee in  Coblentz." 

This  instruction  was  misleading,  and  ignored  the  fact  of  a 
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positive  contract  of  a  delivery  of  the  wine  in  Peoria.  The 
instruction  assumes  that  the  wine  was  to  be  delivered  in 
Coblentz,  on  a  partial  consideration  of  the  evidence.  It  ex- 
cluded appellee's  evidence  that  it  was  to  be  delivered  in 
Peoria,  as  well  as  all  other  circumstances  tending  to  prove 
that  fact. 

It  is  complained  that  in  some  of  the  instructions  for  ap- 
pellee, "  that  if  the  wine  was  spoiled  when  it  arrived  in  the 
city  of  Peoria,  they  should  find  a  verdict  for  appellee."  It 
is  claimed  that  this  is  erroneous  because  the  place  of  deliv- 
ery was  not  Peoria  and  because  appellee  could  not  tell  that 
the  wine  was  spoiled  when  it  arrived. 

Although  it  might  not  have  been  within  the  power  of  the 
appellee  to  have  determined  at  the  time  whether  the  wine 
was  spoiled  when  it  arrived  in  Peoria,  yet  the  evidence  may 
have  convinced  the  jury  that  such  was  the  fact,  and  there 
was  no  evidence  of  any  moment  tending  to  show  that  the 
wine  was  spoiled  on  the  voyage. 

It  is  insisted  that  the  appellee's  instructions  ignore  the 
contention  that  the  wine  may  have  been  spoiled  by  reason  of 
appellee's  negligence.  We  think  the  instructions  are  not  open 
to  such  criticism.  The  assumption  is,  that,  if  appellee  proved 
his  plea  he  may  have  an  off-set,  but  the  jury  are  nowhere 
told  that  if  the  wine  was  injured  through  the  neglect  of  the 
appellee,  the  plea  could  be  sustained.  .Nothing  was  said  in 
appellee's  instructions  about  the  rebuttal  of  the  negligence 
of  appellee,  but  the  appellants'  instructions  fully  informed 
the  jury  on  that  point.  The  jury  would  understand  from 
the  instruction  as  a  whole  that  the  proof  of  the  one  conten- 
tion precluded  the  establishing  of  the  other.  The  instructions 
were  not,  therefore,  contradictory,  but  taken  as  a  series,  laid 
down  the  law  correctly,  as  applicable  to  the  issues.  Seeing 
no  error  in  the  record,  the  judgment  of  the  court  below  is 
affirmed. 
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Sarah  Connor  and  Parthena  Connor  y.  Lonis  Palmquist. 

1.  Suit  in  Bar— Filing  a  Claim  in  the  Probate  Court  is  Not.—Aa 
undertaker  furnished  a  coffin,  shroud,  etc.,  and  took  charge  of  the 
funeral  of  a  deceased  person.  He  afterward  filed  his  claim  in  the  Pro- 
bate Court,  but  finding  the  estate  <  insolvent  brought  a  suit  against  the 
widow  and  a  daughter  who  ordered  the  same.  Held,  that  his  filing  his 
claim  for  allowance  in  the  Probate  Court  did  not  bar  the  suit. 

Assumpsit,  for  goods  furnished,  services,  etc.  Appeal  from  the  Cir- 
cuit Court  of  Knox  County;  the  Hon.  Arthur  A.  Smith,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  December  10,  1895. 

J.  A.  McKenzie,  attorney  for  appellants. 

E.  A.  Corbin  and  Prince  &  Welch,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

This  is  a  suit  by  appellee  to  recover  for  the  price  of  a 
coffin,  shroud  and  underclothing,  furnished  by  him,  for  the 
father  of  one,  and  husband  of  the  other  appellant,  and 
for  a  hearse,  carriage  for  pall-bearers  and  his  own  services, 
as  undertaker,  for  the  funeraL  Appellee  recovered  judg- 
ment before  the  justice  of  the  peace  and  also  in  the  Circuit 
Court  on  appeal  for  $63.25,  the  amount  of  his  bill. 

It  is  insisted  that  the  evidence  does  not  support  the  verdict, 
and  especially  that  the  daughter  did  not  become  responsible, 
and  that  some  of  the  things  furnished  were  not  ordered. 
Defendants  went  to  the  place  of  business  of  plaintiff,  and 
the  daughter  selected  a  coffin  and  shroud  for  her  father,  to 
which  the  mother  assented.  The  evidence  also  justified  the 
jury  in  finding  that  they  requested  plaintiff  to  furnish  the 
underclothing,  and  gave  him  the  time  and  details  of  the 
funeral,  and  stated  what  persons  they  wanted  for  pall  bear- 
ers. It  seems  clear  that  they  placed  him  in  charge  of  the 
funeral,  in  the  capacity  of  undertaker,  and  that  he  was 
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thereby  authorized  to  incur  the  ordinary  and  reasonable 
expenses  incident  to  such  occasions.  That  he  did  not  ex- 
ceed such  authority  is  unquestionable.- 

We  also  think  that  plaintiff  was  authorized  to  look  to  de- 
fendants for  payment.  They  did-  not  profess  to  be  acting 
for  the  estate  of  the  deceased,  or  in  any  way  negative  the 
presumption  that  they  intended  to  bind  themselves.  The 
defendants  being  the  widow  and  daughter  of  the  deceased, 
plaintiff  might  fairly  presume,  unless  otherwise  advised,  that 
they  intended  to  supply  the  necessaries  for  the  burial. 

When  defendants  refused  to  pay  the  bill,  plaintiff  filed 
his  claim  against  the  estate,  but  finding  the  estate  insolvent, 
withdrew  it.    This  did  not  bar  the  suit. 

There  was  no  error  in  modifying  or  refusing  instructions. 
The  judgment  is  affirmed. 


David  E.  Powell  v.  John  Daily,  Assignee  of  James  H. 

Turpin. 

1.  Assignments— Powfion  of  Assignee  as  to  Liens.— An  assignee  of 
an  insolvent  stands  in  the  same  position  aa  to  liens  that  the  assignor 
stood  in  at  the  time  of  the  assignment,  except  in  cases  where  for  some 
reason,  they  have  been  lost, 

2.  Leases— Provisions  for  Liens— Security  for  Rent — After-acquired 
Property.— A  provision  in  a  lease  giving  to  the  lessor,  his  heirs,  executors, 
administrators  or  assigns,  a  valid  and  first  lien  upon  any  and  all  goods 
and  chattels  and  other  property  belonging  to  the  lessee,  as  security  for  the 
payment  of  rent,  is  ineffectual  to  oreate  a  lien  on  after-acquired  prop- 
erty. 

3.  Waiver — Of  Exemptions.  — A  person  can  not,  by  an  executory  con- 
tract, waive  the  right  of  exemption  given  him  by  the  statute. 

4.  Exemptions. — Under  an  Assignment  — It  is  not  necessary  for  an  in- 
solvent to  claim  and  take  his  exe  mptions  in  specie;  he  may  waive  this 
and  take  the  amount  in  money* 

5.  Landlord's  Lien— Depends  on  the  Statute. — A  landlord  has  no 
lien  upon  the  goods  of  his  tenant,  except  such  as  is  given  by  statute. 
At  common  law  he  had  only  a  right  to  distrain. 

6.  Same— Its  Extent  in  Illinois. — A  landlord  in  Illinois  has  no  com- 
mon law  lien  upon  the  property  of  his  tenant  for  rent*  He  has  only  a 
statutory  lien  as  to  growing  crops. 
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7.  Voluntary  Assignments— Jurisdiction  oj  the  County  Court  Ex- 
clusive.— An  insolvent  debtor's  act  is  intended  to  effectuate  an  equal  dis- 
tribution of  an  insolvent's  property  among  his  creditors,  and  as  soon  as 
an  assignee  is  appointed  and  has  a  right  to  the  possession  of  the  goods, 
the  exclusive  administration  of  the  estate  goes  into  the  County  Court, 
which  has  full  and  complete  jurisdiction  to  administer  upon  it  to  the 
exclusion  of  all  other  persons  and  courts. 

8.  Same — Landlords  Right  to  Distrain  Goods. — A  landlord  has  no 
right  to  distrain  the  goods  of  his  tenant  in  the  possession  of  an  assignee, 
and  an  agreement  with  the  assignee  to  release  a  proposed  seizure  under 
a  distress  warrant,  and  to  claim  his  lien  in  the  County  Court,  gives  him 
no  greater  rights  than  he  had  before  issuing  the  warrant. 

Administration  of  an  Insolvent  Estate.— Appeal  from  the  County 
Court  of  Peoria  County;  the  Hon.  R.  H.  Lovett,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1805. 

Statement  of  the  Case. 

James  EL  Turpin  took  a  lease  from  appellant  to  a  certain 
store  room  in  Peoria,  September  15,  1891,  for  five  years  at 
$1,900  per  year,  payable  in  monthly  installments.  The  lease 
ran  to  James  H.  Turpin  and  Samuel  Turpin.  Since  that 
time,  however,  Samuel  sold  out  to  James  H.,  and  at  the 
time  of  the  proceedings  hereinafter  mentioned  James  H. 
was  the  only  person  concerned. 

At  the  date  of  the  lease  there  were  no  goods  in  the  store, 
but  the  appellant  put  the  intended  lessees  into  possession, 
and  they  immediately  commenced  business  therein  as  mer- 
chants. A  few  days  afterward,  and  when  they  had  a  stock 
of  goods  in  the  store,  appellant  executed  to  them  the  lease 
under  the  hands  and  seals  of  both  parties.  The  following 
provision  was  in  the  lease :  It  was  agreed  by  the  parties 
to  the  lease  that  if  the  rent,  or  any  part  of  it,  should  be 
behind  or  unpaid  on  the  day  whereon  the  same  ought  to  be 
paid,  it  should  be  lawful  for  the  lessor,  at  his  discretion,  to 
declare  the  term  ended  and  to  repossess  himself  of  the  de- 
mised premises,  and  to  distrain  for  any  rent  that  might  be 
due  thereon  upon  any  property  belonging  to  the  lessees, 
whether  the  same  should  be  exempt  from  any  execution  or 
distress  by  law  or  -not,  and  in  that  case  the  lessees  agreed 
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to  waive  all  legal  right  they  then  had,  or  might  have,  to 
hold  or  retain  any  such  property  under  any  exemption  laws 
in  force  in  this  State,  or  in  any  other  way,  meaning  and 
intending  thereby  to  give  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators  and  assigns,  a  valid  and  first 
lien  upon  any  and  all  goods  and  chattels,  and  other  property 
belonging  to  the  said  party  of  the  second  part,  as  security 
for  the  payment  of  the  said  rent,  and  in  manner  and  form 
aforesaid,  anything  hereinbefore  to  the  contrary  notwith- 
standing. 

The  lessees  continued  to  do  business  till  the  time  of  the 
assignment,  except  Samuel  Turpin  had  gone  out  of  the  firm 
a  short  time  previously. 

The  lessees  made  a  deed  of  assignment  under  the  statute 
to  the  appellee,  on  June  19, 1893,  of  all  his  property,  real 
and  personal,  which  was  properly  executed  and  recorded  the 
same  day  in  proper  form,  and  the  assignee  accepted  the  trust, 
and  took  possession  of  the  stock  of  goods  of  James  H.  Tur- 
pin then  in  the  store.  On  the  first  day  of  June,  1894,  the 
rent  due  appellant,  including  $158.33  becoming  due  on  that 
day,  was  $554.17,  for  which  sum  appellant  issued  his  distress 
warrant  on  the  nineteenth  day  of  the  same  month,  and  lev- 
ied, or  claimed  to  levy,  on  the  goods  in  the  store.  The 
assignee  thereupon  paid  the  rent,  from  the  date  of  the  assign- 
ment until  the  fifteenth  day  of  June,  leaving  a  balance  due 
the  appellant  of  $522.20.  By  leave  of  the  court,  the  assignee 
entered  into  an  agreement  with  the  appellant  whereby  the 
levy  on  the  distress  warrant  was  released  without  prejudice 
to  any  of  appellant's  rights,  and  no  further  proceedings  were 
had  on  the  warrant. 

Afterward,  and  within  the  time  required  by  law,  appellant 
presented  his  claim  for  the  balance  of  the  rent  due  him,  duly 
verified  by  affidavit,  and  claimed  a  priority  for  his  payment 
of  rent,  alleging  that  he  had  caused  the  goods  on  the  demised 
premises  to  be  distrained  for  the  same.  The  assignee  re- 
ported the  same  to  the  court,  and  on  July  29,  1894,  the 
assignor  made  his  claim  for  $100  exemptions  under  the  stat- 
ute, to  which  the  assignee  and  appellant  filed  objections. 
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The  assignor  was  an  unmarried  man.  The  court,  upon  hear- 
ing, approved  the  report  of  the  assignee  and  allowed  Turpin 
his  $100  exemptions,  denies  appellant's  priority  of  claim,  and 
ordered  the  assignee  to  pay  out  of  the  moneys  in  his  hands, 
first,  the  cost,  including  $100  to  himself,  and  next,  $100  to 
Turpin,  and  the  balance  to  be  distributed^/^  rata  among  his 
creditors  who  had  proved  up  their  claims,  including  that  of 
the  appellant.  To  these  several  rulings,  allowing  said  Tur- 
pin his  exemptions  and  disallowing  the  appellant's  claim  of 
priority  of  payment,  appellant  excepted,  and  brings  the  case 
to  this  court. 

MoCulloch  &  MoCulloch,  attorneys  for  appellant,  con- 
tended that  the  assignee  is  a  volunteer  and  takes  the  prop- 
erty subject  to  all  liens,  legal  or  equitable,  perfect  or 
imperfect.  He  stands  in  the  shoes  of  the  assignor  as  to  all 
such  liens.  Trust  Co.  v.  Trumbull,  137  111.  180;  Jack  v. 
Weinette,  115  111.  105;  Jenkins  v.  Pierce,  98  111.  646;  Hard- 
ing  v.  Osborne,  94  111  571;  Willis  v.  Henderson,  4  Scam.  13. 

And  in  case  of  a  secret  agreement  between  seller  and  pur- 
chaser, not  recorded,  and  which  would  be  void  as  against 
execution  creditors  the  same  rule  prevails.  Hoover  et  al.  v. 
Burdette,  39  N.  E.  Eep.  1107. 

Kent  is  a  lien  upon  the  tenant's  goods  so  long  as  they 
remain  upon  the  demised  premises,  and,  at  common  law, 
the  right  was  gone  the  moment  they  were  removed,  for  the 
landlord  had  parted  with  his  lien;  possession,  or  what  is 
equivalent  to  possession,  being  necessary  to  the  existence 
of  a  lien.    Taylor's  Landlord  &  Tenant,  Sec.  575. 

"  In  many  cases  the  landlord  of  the  assignor's  premises  is 
entitled  to  a  preference  over  the  other  creditors  arising  from 
his  right  to  distrain  the  goods  assigned,"  but  when  that 
right  does  not  exist,  or  has  been  waived  or  lost,  he  stands  in 
the  same  position  with  other  creditors.  Burrill  on  Assign- 
ments, 539. 

R.  H.  Eadley  and  Dan  R.  Sheen,  attorneys  for  appellee, 
contended  that  a  landlord  in  this  State  has  no  common  law 
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lien  upon  the  property  of  his  tenant  for  rent.  First  Na- 
tional Bank  of  Joliet  v.  Adam  et  al.,  138  111.  499;  Herron  v. 
Gill,  112  I1L  251. 

The  provisions  of  the  lease  in  controversy  do  not  create  a 
common  law  lien  in  favor  of  the  landlord,  and  the  property 
is  not  sufficiently  described  to  create  a  lien.  Borden  v. 
Croak,  131  111.  70. 

There  was  no  common  law  lien  upon  the  property;  not 
being  crops,  there  could  be  no  statutory  lien,  and  the  prop- 
erty not  being  in  existence  at  the  date  of  the  lease,  and  the 
lease  not  specifying  a  lien  upon  after-acquired  property, 
there  was  no  lien  by  contract.  Borden  v.  Croak,  33  111. 
App.  393. 

If  there  was  no  lien  upon  the  property  at  the  time  of  the 
assignment,  the  appellant  was  not  entitled  to  priority.  His 
distress  warrant  would  not  create  a  lien  until  it  was  levied. 
It  would  be  of  no  more  force  than  an  attachment  writ 
which  has  been  held  junior  to  the  rights  of  an  assignee. 
Richardson  v.  Asher,  35  111.  App.  54. 

The  assignment  act  was  designed  to  create  an  equality  of 
rights  among  all  the  creditors.  White  v.  Cotzhausen,  129 
U.  S.  329;  Hoffman  v.  Mackall,  5  Ohio  124;  Hall  v.  Denni- 
son,  17  111.  31. 

Me.  Justice  Lacey  delivered  the  opinion  of  the  Couet. 

The  question  presented  here  is,  whether,  under  the  lease 
executed  to  the  appellant,  and  his  rights  as  a  landlord,  and 
his  action  in  levying  his  distress  warrant,  he  has  any  claim 
to  a  lien  on  the  goods  of  the  assignor  in  the  hands  of  the  as 
signee. 

It  is  insisted  by  the  appellant,  through  his  counsel,  first, 
that  the  assignee  is  a  volunteer  and  takes  the  property  sub- 
ject to  all  liens,  legal  or  equitable,  perfect  or  imperfect,  and 
that  he  stands  in  the  shoes  of  the  assignor  as  to  such  Hem ; 
second,  that  the  lease  gave  the  appellant  a  lien  upon  all 
the  property  of  the  lessor  as  security  for  the  payment  of 
the  rents,  whether  the  same  is  exempt  by  law  or  not;  and 
third,  that  if  it  should  be  held  that  the  lease  was  inopera- 
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tive  to  create  a  lien  upon  the  goods  in  question,  still,  at 
common  law,  and  by  virtue  of  our  statute,  the  landlord  had 
a  right  to  seize  them  in  the  hand  of  the  assignee,  and  could 
take  the  same  for  the  payment  of  his  rent,  as  provided  by 
law. 

We  have  no  doubt  of  the  correctness  of  the  proposition 
contained  in  the  first  point,  of  the  insistence  of  the  appel- 
lant. The  assignee  undoubtedly  stands  in  the  same  position 
as  to  liens  that  the  assignor  stood  in  at  the  time  of  the  as- 
signment, except  in  cases  where  for  some  reasons  they  have 
been  lost  or  forfeited.  Trust  Co.  v.  Trumbull,  137  111.  180; 
Hoven  et  al.  v.  Burbett,  153  111.  672. 

As  to  the  proposition  made  in  the  second  point,  we  are 
inclined  to  think  the  appellant  is  in  error,  especially  as  to 
the  property  contained  in  the  deed  of  assignment.  The 
words  contained  in  the  lease  are  ineffectual  to  create  a  lien 
on  after-acquired  property.  Borden  v.  Croak,  131  111.  70: 
First  National  Bank  of  Joliet,  111.,  v.  Adams  et  al.,  138  111. 
499. 

In  the  case  at  bar  there  is  no  proof  that  the  goods  as- 
signed, or  any  of  them,  belonged  to  the  lessee  at  the  time 
the  lease  was  executed,  and  it  devolved  upon  appellant  to 
make  such  showing  before  he  could  establish  a  lien  under 
the  lease  also.  Borden  v.  Croak,  vupra,  and  33  App.  C.  R. 
392,  same  case. 

We  are  clearly  of  the  opinion,  then,  that  the  lease  gave 
the  appellant  no  lien  as  mortgagee  on  the  after-acquired 
goods  of  the  assignor;  whether  it  was  effectual  to  create  a 
lien  on  the  goods  then  owned  by  the  lessee,  we  need  not 
decide,  as  the  question  is  not  presented  on  this  record. 

The  point  is  also  made  in  the  second  proposition,  that 
the  lessee  had  waived  his  exemption  by  the  lease.  In  an- 
swer we  will  say  that  we  do  not  think  that  this  point  is  well 
taken.  A  debtor  can  not  waive  his  right  of  exemption  given 
him  by  the  statute,  by  an  executory  contract.  It  is  clearly 
against  the  public  policy  and  would  defeat  the  statute  in 
numerous  cases,  in  its  munificent  intentions.  Rich  v.  Kellej7, 
82  111.  147.  And  we  do  not  think  it  was  necessarv  for  the 
assignor  to  claim  and  take  his  exemptions  in  specie;  he 
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might  waive  that  and  take  it  in  money,  which  was  allowed 
him  by  the  County  Court. 

It  remains,  then,  to  consider  the  third  proposition,  whether 
the  appellant  could  claim  any  preference  by  virtue  of  his 
being  the  landlord,  under  the  laws  of  this  State  applica- 
ble to  landlords  and  tenants.  We  are  of  the  opinion  that 
the  appellant  had  no  lien  as  a  landlord  under  his  lease 
in  question  on  the  goods  in  controversy,'  either  under  the 
common  law,  or  under  our  statute. 

That  question  we  think  was  finally  put  to  rest  by  the 
Supreme  Court,  in  Herrin  v.  Gill,  112  III.  251.  It  is  said  in 
the  above  case :  "  A  lien  is  given  by  the  statute  to  the 
landlord  on  crops  growing  or  grown  upon  the  demised  prem- 
ises in  any  year,  for  the  rent  that  shall  accrue  during  such 
year,  but  no  specific  lien  is  created  or  given  as  to  any  other 
property  of  the  defendant.  At  common  law,  before  the 
adoption  of  the  statute  of  8th  Anne,  C.  14,  the  landlord  had 
no  lien  of  any  kind,  but  only  a  right  to  distrain." 

"  At  common  law  an  execution  levied  upon  goods  of  a 
defendant,  even  where  rent  was  due,  took  precedence  of  a 
distress  warrant  subsequently  issued  and  the  officer  had  a 
reasonable  time  in  which  to  remove  them." 

"  The  statute  of  Anne,  giving  the  landlord  such  a  lien,  is 
not  in  force  in  this  State,  being  a  date  later  than  of  the 
fourth  year  of  James  I." 

This  same  doctrine  was  followed  and  announced  in  case 
of  the  First  National  Bank  of  Joliet  v.  Adams  et  al.,  supra, 
wherein  the  Supreme  Court  say : 

"  Independently  of  the  lease  a  landlord  in  this  State  has 
no  common  law  lien  upon  the  property  of  his  tenant  for 
rent  and  he  has  only  statutory  lien  as  to  growing  crops." 

In  view  of  these  recent  decisions,  where  it  is  broadly  laid 
down  that  a  landlord  has  no  lien  upon  the  goods  of  his  ten- 
ant, except  that  given  by  a  statute,  we  need  not  trouble  our- 
selves over  the  abstruse  reasoning  of  common  law  judges  on 
the  subject  It  is  claimed  that  the  foundation  of  the  rule 
that  a  landlord  has  a  lien  on  goods  on  the  premises  of  the 
tenant,  as  was  said  by  Lord  Mansfield  in  William  v.  Seper, 
3  Burr,  1886,  was  "  that  the  goods  remaining  on  the  prem- 
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ises  to  which  the  landlord  has  the  right  of  entry  is  equiva- 
lent to  a  pledge  in  possession."  This  seems  to  be  a  subtle 
sort  of  reasoning  for  the  purpose  of  giving  the  landlord  a 
lien  and  a  right  to  distrain.  As  a  matter  of  fact,  the  land- 
lord has  no  possession  of  the  leased  premises  or  the  personal 
property  situated  thereon  until  he  actually  enters,  conse- 
quently he  would  have  no  possession  of  the  personal  prop- 
erty until  he  made  his  distraint,  which  could  not,  according 
to  the  ordinary  rules  of  law,  be  a  pledge  in  possession.  It 
will  be  remembered  that  Lord  Mansfield  is  the  judge  who  is 
said  to  have  boasted  that  he  had  made  more  law  in  England 
than  king,  lords  and  commons. 

According  to  the  rules  of  the  common  law  the  landlord 
could  only  distrain  the  goods  found  on  the  lessee's  premises 
and  even  might  take  the  property  of  a  stranger,  if  he  found 
it  there;  the  latter  rule  being  most  absurd.  Our  statute 
has  changed  that  rule,  and  allows  the  landlord  to  seize  any 
of  the  personal  property  of  his  tenant  that  may  be  found 
in  the  county  where  the  tenant  resides,  and  in  no  case  shall 
tlie  property  of  any  other  person,  although  the  same  may  be 
found  on  the  premises,  be  liable  for  seizure  for  rent  due  from 
such  tenant.  The  statute  enlarges  the  right  of  the  landlord 
to  make  the  distraint  anywhere  in  the  county,  but  takes 
away  his  right  to  collect  his  rent  from  a  stranger.  Accord- 
ing to  the  spirit  and  intention  of  those  decisions  of  the  Su- 
preme Court  above  quoted,  we  think  it  obvious  that  the 
rule  of  law  established  in  this  State  is  that  the  landlord  has 
no  lien  on  the  property  of  his  tenant  under  his  lease  other 
than  is  given  by  the  statute,  and  that  he  has  no  greater  lien 
on  the  goods  found  on  the  tenant's  premises  than  if  they 
were  found  in  any  other  part  of  the  county;  and  that  the 
only  lien  he  has,  or  can  have,  except  as  to  growing  crops  on 
the  demised  premises,  is  created  for  the  first  time  when  the 
landlord's  warrant  is  levied  and  the  goods  taken  into  pos- 
session by  the  bailiff.  It  stands  on  the  same  footing  as  a 
writ  of  attachment. 

We  are  of  the  opinion  also,  that  the  lease  in  this  case, 
giving  the  right  to  distrain,  gave  no  greater  or  more  exten- 
sive powers  than  is  given  by  the  statute.    According  to  the 
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provisions  of  our  statute  the  levying  a  landlord's  warrant 
is  the  commencement  of  a  suit  at  law,  and  the  Circuit  Court 
must  take  jurisdiction  of  it  and  carry  it  through  as  other 
cases,  the  landlord's  bailiff  holding  the  possession  of  the 
property  in  the  meantime.  Our  insolvent  debtor's  act  is 
intended  to  effectuate  and  make  an  equal  distribution  of  a 
debtor's  property,  and  as  soon  as  the  assignee  is  appointed 
and  takes  possession,  or  has  a  right  to  take  possession,  the 
whole  administration  of  the  estate  goes  into  the  County 
Court.  That  court  has  full  and  complete  jurisdiction  to 
administer  the  estate  to  the  exclusion  and  against  the  inter- 
ference of  any  other  person  or  other  court.  It  would  fol- 
low then  that  no  execution,  issued  from  another  court,  could 
be  levied  upon  the  assignee's  property,  and  take  it  out  of 
the  jurisdiction  of  the  County  Court  and  from  the  assignee. 
This  has  often  been  held  by  the  Supreme  Court.  A  land- 
lord's warrant  would  have  no  greater  force  than  a  writ  of 
attachment  or  an  execution,  and  although  the  landlord  had 
a  right  to  issue  his  warrant  before  the  goods  come  under  the 
jurisdiction  of  the  County  Court,  he  would  have  no  right 
afterward  to  do  so,  and  thus  deprive  that  court  of  its  juris- 
diction. 

It  is  partially  conceded  in  this  case,  that  the  levy  of  the 
landlord's  warrant  on  the  goods  of  the  assignor  after  the 
assignment  was  perfected  is  necessary  to  complete  the  land- 
lord's lien  to  the  goods  in  the  hands  of  the  assignee,  and  we 
agree  that  a  levy  of  a  landlord's  warrant  on  goods  where  no 
lien  is  given  by  statute  is  necessary  to  create  the  lien  in 
this  as  in  all  other  cases. 

As  we  have  seen,  the  landlord  had  no  right  in  law  to  dis- 
train the  goods  after  they  came  to  the  hands  of  the  assignee, 
under  the  assignment  and  the  agreement  with  the  assignee 
to  allow  him  to  release  his  proposed  seizure  under  his  land- 
lord's warrant,  and  to  claim  his  lien  in  the  County  Court 
gave  him  no  greater  rights  than  he  had  before  the  issuing  of 
the  warrant.  It  follows  then  that  the  appellant  had  no  lien 
on  the  insolvent  debtor's  goods  and  that  the  decision  of 
the  County  Court  was  oorrect.  The  decree  and  order  of 
the  County  Court  is  therefore  affirmed. 
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Thomas  Butler  v.  Thomas  Shehan. 

1.  Statute  op  Frauds— Contracts  Not  to  be  Performed  Within  a 
Year. — An  oral  contract  which  can  not  be  performed  within  a  year  is 
within  the  statute  of  frauds  and  void. 

2.  Part  Performance— Statute  of  Frauds.— Part  performance  of  a 
contract  is  not  sufficient  to  take  it  out  of  the  operation  of  the  statute  of 
frauds  in  an  action  at  law. 

8.  Quantum  Meruit—  Where  the  Defendant  Has  Received  Nothing.— 
The  doctrine  of  a  recovery  quantum  meruit  does  not  apply  in  cases 
where  the  defendant  has  received  nothing. 

Assumpsit,  on  an  oral  contract  Appeal  from  the  Circuit  Court  of 
Knox  County;  the  Hon.  .John  J..  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December 
10,  1895. 

A.  M.  Brown  and  J.  E.  Maley,  attorneys  for  appellant, 
contended  that  if  the  contract  is  void  under  the  statute  of 
frauds,  plaintiff  should  recover  on  quantum  meruit  for 
such  damages  as  he  sustained  for  breeding  his  mare  under 
defendant's  direction.  Butcher  Works  v.  Anderson,  68 
111.  421. 

The  performance  of  the  contract  was  upon  a  contingency 
which  was  to  happen,  and  did  happen,  within  a  year,  and 
such  is  not  within  statute  of  frauds.  Browne  on  Statute 
of  Frauds,  Chap.  1 3,  Pars.  274  and  275,  p.  276;  Peter  v. 
Compton,  Skin.  353;  8  Am.  and  Eng.  Enc,  690;  Fenton  v.  Em- 
blers,  3  Burrows  1278;  Peters  v.  Inhabitants  Westborough, 
19  Pick.  364;  Riddle  v.  Backus,  38  Iowa  81;  Archer  v.  Zeb, 
5  Hill  (N.  Y.)  200;  Birks  v.  Gillett,  13  111.  App.  370;  Bell  v. 
Hewitt  Ex.,  24  Ind.  280;  White  v.  Mertland,  71  111.  250; 
Clark  v.  Pendleton,  20  Conn.  495. 

This  contract  is  taken  out  of  the  statute  of  frauds  be- 
cause it  is  a  contract  where  it  is  fully  executed  upon  plaint- 
iff's side,  and  nothing  remains  upon  defendant's  side  but  the 
payment  of  the  money.  Frazer  v.  Gates,  118  111.  99;  Curtis 
v.  Sage,  35  III  22;  Butcher  Works  v.  Atkinson,  68  111.  421. 
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If  upon  the  happening  of  any  contingency,  the  agreement, 
indefinite  as  to  time,  is  to  be  regarded  substantially  and 
reasonably  performed,  then  the  possibility  of  that  contin- 
gency happening  within  the  year  will  suffice  to  withdraw 
the  agreement  from  the  operation  of  the  statute.  Browne 
on  Statute  of  Frauds,  Sec.  278,  p.  278;  Talmadge  v.  Rens- 
selaer &  Saratoga  R.  R.  Co.,  13  Barber  493;  Suggett  v.  Cason, 
26  Mo.  224;  Adams  v.  Adams,  26  Ala.  272;  Russell  v.  Slade, 
12  Conn.  455. 

Where  there  are  questions  of  fact  the  court  can  not  take 
their' consideration  from  the  jury  by  an  instruction.  Con. 
1870,  Art.  II,  Sec.  5;  Ware  v.  Nottinger,  35  111.  375;  Bul- 
lock v.  Geomble,  45  111.  222;  Gage  v.  Enbey,  107  111.  11. 

The  statute  of  frauds  applies  only  to  contracts  which  can 
not  be  fully  performed  in  accordance  with  the  intent  of  the 
parties  within  a  year  from  the  time  of  making.  Knowl- 
man  v.  Bluett,  L.  R.,9  Exch.  1;  Moore  v.  Fox,  10  Johns.  244. 

Thompson  &  Shumway  and  L.  K.  Byers,  attorneys  for  ap- 
pellee, contended  that  no  action  can  be  brought  to  charge 
the  defendant  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof 
unless  the  promise  or  agreement  is  in  writing,  signed  by  the 
party  to  be  charged.  Sec.  1,  Statute  of  Frauds  of  Illinois; 
Tiernan  v.  Granger,  65  111.  351;  Lock  wood  v.  Barnes,  3  Hill 
(N.  Y.)  128;  Groves  v.  Cook,  88  Ind.  169;  Same  case,  45  Am. 
Rep.  462;  Sutcliff  v.  Atlantic  Mills,  43  Am.  Rep.  39. 

Part  performance  will  not  take  a  case  out  of  the  statute 
of  frauds  at  law.  Wheeler  v.  Frankenthal,  78  111.  124; 
Warner  v.  Hale,  65  111.  395;  Browne  on  Frauds,  Sec.  451. 

The  court  should  instruct  the  jury  to  find  for  the  defend- 
ant, where  the  evidence  of  plaintiff  is  not  sufficient  to  sup- 
port a  verdict.  Breitenberger  v.  Schmidt,  38  111.  App.  168; 
Teft  v.  Ashbaugh,  13  111.  602;  Simmons  v.  Chicago  &  Iowa 
R.  R.,  110  111.  340;  Lake  Shore  &  M.  S.  R.  R.  v.  O'Connor, 
115  111.  254;  Doane  v.  Lockwood,  115  111.490;  Phillips  v. 
Dickerson,  85  111.  12;  People  ex  reL  v.  Madison  County,  125 
111.  340. 
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Mb.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Appellant  brought  this  suit  before  a  justice  of  the  peace 
against  appellee  and  recovered  a  judgment  there,  but  an  ap- 
peal having  been  taken  to  the  Circuit  Court,  the  jury  were 
instructed  that  the  contract  sued  on  was  void  under  the 
statute  of  frauds,  and  they  were  directed  to  return  a  verdict 
for  appellee.  This  was  done  and  judgment  entered  on  the 
verdict. 

The  facts  before  the  jury  upon  which  the  court  gave  the 
instruction  were  as  follows :  In  1 893,  plaintiff  had  a  mare 
which  he  thought  of  breeding  to  a  stallion  called  Prince 
Edward.  He  met  defendant  in  a  saloon  at  Galesburg,  and 
defendant  told  him  that  if  he  would  breed  the  mare  to  a 
stallion  called  Koscoe  Conkling,  and  the  issue  should  be  a  filly, 
or  as  they  termed  it  "  a  mare  colt,"  he  would  pay  $150  for 
such  filly,  but  would  want  plaintiff  to  keep  her  four  months. 
A  week  or  ten  days  afterward  the  parties  met  in  a  saloon  in 
Altona,  and  the  contract  was  there  referred  to,  when  de- 
fendant said  to  plaintiff :  "  Now  this  is  no  monkey  busi- 
ness," and  plaintiff  replied,  "  No,  it  is  not,"  and  defendant 
said  "  All  right."  Plaintiff  bred  the  mare  to  Roscoe 
Conkling,  and  the  issue  was  a  filly  which  plaintiff  kept  four 
months  and  then  tendered  to  defendant,  who  refused  to  ac- 
cept the  filly  or  pay  the  money.  The  contract  was  made 
batween  June  12  and  July  25, 1893,  and  the  offer  to  deliver 
the  filly  was  on  October  12,  1891.  The  period  of  gestation 
1  in  mares  is  about  eleven  months.  The  only  evidence  offered 
was  on  the  part  of  plaintiff,  and  there  was  no  contradiction 
of  his  testimonv  as  to  the  contract. 

In  making  this  contract  the  parties  contemplated  its  ful- 
fillment in  about  fifteen  months  from  the  date  on  which 
the  mare  should  be  successfully  bred.  In  the  course  of  na 
ture  the  contract  could  not  be  performed  within  a  year  from 
the  time  when  it  was  entered  into.  It  was  verbal,  and 
therefore  within  the  statute  of  frauds,  so  that  no  action 
could  be  maintained  upon  it.  Like  contracts  were  held 
within  the  statute  in  the  following  cases :  Lockwood  v. 
Barnes,  3  Hill  128;  Graves  v.  Cook,  88  Ind.  169. 
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It  is  insisted  that  the  contract  was  not  within  the  statute 
because  plaintiff  in  his  testimony  said  that  the  money  was 
due  him  when  the  mare  had  a  foal.  He  did  attempt  to  put 
a  construction  of  that  kind  on  the  agreement  in  testifying 
but  that  was  plainly  not  the  contract,  and  he  did  not  so 
construe  it  before  that  time.  He  was  to  perform  on  his 
part  an  agreement  to  be  completed  in  about  fifteen  months 
before  he  would  be  entitled  to  payment. 

It  is  also  argued  that  if  the  contract  was  within  the 
statute  plaintiff  should  have  been  allowed  to  recover  on  a 
quantum,  meruit  for  such  damages  as  he  sustained  by  breed- 
ing his  mare  under  defendant's  procurement  to  a  stallion 
not  of  his  choice,  and  Butcher  Steel  Works  v.  Atkinson, 
68  111.  421,  is  relied  on  in  support  of  the  argument.  The 
doctrine  of  that  case  does  not  apply  here  since  defendant 
received  nothing  and  there  could  be  no  quantum  meruit.  So 
far  as  damages  .resulting  to  plaintiff  from  his  compliance 
with  the  contract  are  concerned,  to  allow  a  recovery  of 
damages  for  the  breach  of  a  contract  is  to  enforce  the  con- 
tract, and  this  was  one  that  could  not  be  enforced  by  action 
at  law. 

But  it  is  further  insisted  that  the  contract  was  taken  out 
of  the  statute  by  the  fact  that  plaintiff  had  performed  his 
part  of  it,  and  nothing  remained  to  be  done  except  for  de- 
fendant to  perform  on  his  side.  Part  performance,  how- 
ever, does  not  take  a  contract  out  of  the  operation  of  the 
statute  of  frauds  in  a  court  of  law,  but  that  rule  is  confined 
to  equity.  Warner  v.  Hale,  65  111.  395;  Wheeler  v.  Frank- 
enthal,  78  111.  124;  Creighton  v.  Sanders,  89  111.  543. 

It  is  assigned  as  error  that  the  court  refused  plaintiff's 
counsel  the  right  to  argue  the  case  to  the  jury.  That  was 
one  of  the  grounds  stated  in  the  motion  for  a  new  trial,  but 
the  record  does  not  show  that  anything  of  that  kind  oc- 
curred, and  the  question  does  not  arise.  The  judgment  will 
be  affirmed. 
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By.  Officials  &  Employes'  Accident  Ass'n  v.  McCabe. 


Railway  Officials  and  Employes9  Accident  Association  t. 

Rose  McCabe. 

1.  Accident  Insurance — No  Recovery  Where  the  Insured  is  Inten- 
tionally Killed. — Under  a  policy  of  accident  insurance  providing  that  it 
shall  not  cover  injuries  nor  death  resulting  from  the  intentional  act 
of  any  person,  no  recovery  can  be  had  where  the  insured  was  intention- 
ally killed* 

Assumpsit,  on  a  policy  of  accident  insurance.  Appeal  from  the  Cir- 
cuit Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1895.  Reversed.  Opin- 
ion filed  December  10,  1895. 

Wheeler  &  Hunter,  attorneys  for  appellant. 

H.  L.  Kichardson  and  E.  E.  Day,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

Appellee  brought  this  suit  upon  an  accident  insurance 
policy  issued  to  her  son,  John  H.  McCabe,  and  recovered  a 
judgment  in  the  Circuit  Court  against  appellant  for  $1,000, 
the  amount  of  the  policy. 

McCabe  met  his  death  on  the  night  of  July  2, 1894,  while 
on  a  drunken  spree  with  a  woman,  at  a  low  dive  on  State 
street,  Chicago,  where  he  was  intentionally  shot  and  killed 
by  a  negro,  with  whom  he  had  had  some  words  a  few  mo- 
ments before. 

The  risk  assumed  is  limited  by  the  terms  of  the  policy 
to  physical  bodily  injury,  inflicted  by  accidental  means. 
It  is  expressly  provided  that  the  insurance  shall  not  cover 
injuries  nor  death  resulting  from  the  intentional  act  of  any 
person.  Under  the  terms  of  such  a  policy  there  can  be  no 
recovery  where  the  insured  was  intentionally  killed.  United 
States  Mutual  Accident  Association  v.  Millard,  43  111.  App. 
149;  Travelers  Insurance  Company  v.  McConkey,  127  U.  S. 
661. 

It  is  insisted  that  the  negro  mistook  McCabe  for  some 
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other  man  when  he  shot,  and  that  therefore  the  killing 
was  an  accident.  The  evidence  does  not  support  such  a 
contention.  The  negro  first  struck  McCabe,  and  when  he 
turned,  the  negro  fired.  There  is  no  evidence  to  show  that 
the  negro  had  any  feeling  toward  any  one  but  McCabe,  or 
that  he  intended  to  assault  any  other  person. 

It  is  not  necessary  to  consider  errors  in  the  giving  of  in- 
structions. Appellee  has  no  case  on  the  facts.  Judgment 
reversed. 

Finding  of  Facts  to  be   Incorporated  in  the   Judgment. 

i 

We  find  that  John  H.  McCabe,  the  insured,  did  not  come 
to  his  death  by  accidental  means,  but  was  intentionally 
killed  by  a  third  person;  that  the  policy  of  insurance  sued 
upon  does  not  cover  injuries  or  death  inflicted  by  intentional 
means,  and  that  appellee,  the  plaintiff  in  the  Circuit  Court, 
has  no  cause  of  action  against  appellant. 
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-        *06       1.    Judgments— When  to  be  Reversed. — A  judgment  founded  upon  a 
verdict  manifestly  against  the  weight  of  the  evidence,  will  be  reversed. 

Assumpsit,  for  services,  etc.  Appeal  from  the  Circuit  Court  of  PSbria 
County;  the  Hon.  N.  E.  Worthengton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Reversed.  Opinion  filed  December 
10, 1895. 

Isaac  Edwards,  attorney  for  appellant. 
Isaac  M.  Hornbacker,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the 
Court. 

This  is  an  appeal  from  a  judgment  for  $140,  recovered  by 
appellee  against  appellant  for  assisting  in  the  sale  of  a  pacing 
horse  which  belonged  to  the  latter.    The  evidence  shows  that 
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from  August  14,  1890,  to  September  14,  1891,  appellee  had 
charge  of  the  horse  for  training  and  racing.  Not  satisfied 
with  the  speed  the  horse  was  making,  appellant,  upon  the 
last  mentioned  date,  ordered  his  return  from  Rushville,  Ind., 
where  appellee  had  entered  him  in  a  race,  and  appellant 
then  took  charge  of  him  and  kept  him  until  he  was  sold  to 
John  F.  Eberhart  of  Buffalo,  N.  Y.,  for  $1,425. 

The  purchase  of  the  horse  was  mtide  by  Eberhart  through 
an  agent,  sent  on  to  Peoria  for  that  purpose.  The  service 
for  which  appellee  claimed  a  commission  of  ten  per  cent,  as 
testified  to  by  him,  was  in  advising  appellant  to  advertise 
the  horse  for  sale  in  two  .  Chicago  stock  journals  and  in 
working  upon  Eberhart's  agent  when  he  came  to  purchase. 

Appellant  denied  that  appellee  ever  advised  him  to  ad- 
vertise the  horse  for  sale  or  gave  him  any  advice  or  assist- 
ance about  the  sale  of  him. 

Eberhart's  agent  testified  that  appellee  had  nothing  what- 
ever to  do  with  his  purchase  of  the  horse  and  was  not  known 
in  the  deal.  The  evidence  fully  satisfies  us  that  appellee 
had  nothing  whatever  to  do  with  the  sale  of  the  horse  and 
that  his  claim  for  commission  is  fictitious  and  unjust. 

Being  of  that  mind  we  reverse  the  judgment  but  do  not 
remand  the  case. 


Julius  T.  Edwin,  J.  L.  Murphy,  Carmi  A.  Miller,  Joseph 

Biva  and  Martin  Delmagro  v.  Benjamin  F. 

Cox,  for  the  use  of  Nathan  Jacobson. 

1.  Replevin  Bond — Effect  of,  When  not  Under  Seal— An  instrument 
in  the  form  of,  and  intended  as  a  replevin  bond,  containing  the  recitals 
of  such  a  bond  with  the  statement  that  it  was  under  the  hands  and  seals 
of  the  obligors,  but  not  in  fact  under  seal,  yet,  which  filled  the  office  of 
a  replevin  bond  and  secured  the  execution  of  the  writ,  must  be  held  as 
a  contract  of  indemnity  and  receive  the  same  construction  as  a  statutory 
replevin  bond  for  which  it  was  intended. 

2.  Pkactice— Suit  for  the  Use  of  Another.— A>  plaintiff  may  bring 
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his  suit  for  the  use  of  whom  he  pleases.    It  is  a  matter  of  no  concern  of 
the  defendant. 

3.  Attorney  Fees— Must  be  Declared  for  in  the  Declaration. — 
In  a  suit  upon  a  replevin  bond,  etc.,  to  recover  expenses  for  attorney 
fees  as  damages,  the  plaintiff  must  lay  the  proper  foundation  for  such  a 
recovery  by  proper  allegations  in  his  declaration. 

4.  Replevin — Return  of  the  Goods  Awarded — Defendant  Bound  to 
Receive  a  Part. — When,  in  a  replevin  suit,  a  return  of  the  property  is 
awarded,  the  plaintiff  may  return  a  part  of  the  goods,  provided  they  are 
separable  from  and  in  no  way  dependent  upon  the  others  for  use  or 
value,  and  if  they  are  in  the  same  condition  as  when  taken,  the  defend- 
ant will  be  bound  to  receive  them.  Such  a  return  will  be  a  defense 
pro  Umto  to  a  suit  on  the  bond. 

Suit  on  a  Replevin  Bond.— Appeal  from  the  Circuit  (k>urt  of  Bureau 
County;  the  Hon.  George  W.  Stifp,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Reversed  and  remanded.  Opinion  filed 
December  10,  1895. 

Gibons  &  Gibons  and  J.  L.  Murphy,  attorneys  for  appel- 
lants. 

Albert  E.  Greenwood,  attorney  for  appellee,  contended 
that  actions  at  law  upon  contracts  of  indemnity,  from  which 
the  seals  have  been  omitted,  may  be  maintained.  Keely  v. 
McCormick,  28  N.  Y.  318;  Hoard  of  Commissioners  v.  Tower 
et  al.,  28  Minn.  45;  Shaw  et  al.  v.  Tobias,  3  N.  Y.  188; 
The  United  States  v.  Linn  et  al.,  1  Pet.  290. 

Reason  and  justice  forbid  to  the  obligor  such  an  advan- 
tage of  his  own  act  to  the  prejudice  of  the  other  party,  after 
having  enjoyed  the  full  benefit  of  the  object  of  the  contract. 
Henkleman  v.  Peterson  et  al.,  50  111.  A  pp.  601. 

Attorney's  fees  may  be  recovered.  Hart  v.  Wendell,  26 
111.  App.  274;  Siegel  v.  Hanchett,  33  111.  App.  634;  Kyan  v. 
Anderson,  25  111.  372;  Wisner  v.  Butler,  43  111.  470;  Dolby 
v.  Campbell,  26  111.  App.  502;  Rev.  St.  111.,  Sec.  22,  Chap# 
1 19;  2  Sutherland  on  Damages,  42-43. 

Damages  may  be  given  for  liability  to  pay  attorney  fees. 
Siegel  v.  Hanchett,  33  111  App.  634. 

Where  the  sheriff  sues  on  a  replevin  bond  it  is  nothing  to 
defendant  for  whose  use  the  action  is  brought.  Atkin  v. 
Moore,  82  111.  240. 
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Mb.  Presiding  Justice  Cabtwbight  delivered  the  opin- 
ion OF  THE  CoCBT. 

Appellee  brought  this  suit  for  the  use  of  Nathan  Jacob- 
son,  upon  an  instrument  purporting  to  be  a  replevin  bond 
given  to  appellee  as  sheriff  of  Bureau  county,  Illinois,  in  a 
suit  instituted  by  the  appellant,  Julius  T.  Edwin,  against 
said  Jacobson  and  one  Samuel  Ludwinoski,  in  the  Circuit 
Court  of  said  Bureau  county,  for  the  recovery  of  a  stock  of 
goods  and  fixtures.  Upon  the  trial  of  the  replevin  suit  the 
plaintiff  in  that  suit  was  defeated,  and  there  was  judgment 
for  defendants  for  one  cent  damages  and  costs  of  suit,  and  a 
return  of  the  property  was  awarded  to  the  defendant, 
Jacobson.  The  judgment  was  not  complied  with  in  either 
particular,  and  this  suit  followed.  It  was  charged  that 
Edwin  had  not  paid  said  damages  or  costs  or  made  return 
of  the  property,  and  there  was  a  trial,  resulting  in  a  judg- 
ment for  $800  debt,  the  amount  of  the  penalty,  and  $670.43 
damages. 

The  instrument  was  admitted  in  evidence,  against  the 
objection  of  defendants.  It  is  insisted  that  this  was  wrong 
because  the  seals  of  the  obligors  were  omitted,  and  be- 
cause it  was  not  conditioned  for  the  return  of  the  property 
unless  such  return  should  be  awarded  to  the  defendants  in 
the  replevin  suit  jointly,  and  therefore  there  had  been  ho 
breach  of  the  condition  in  not  making  a  return  awarded  to 
Jacobson  alone.  Although  the  instrument  was  not  a  bond 
because  of  the  omission  of  seals,  a  suit  could  be  main- 
tained upon  it;  and  the  objection  that  there  was  no  breach 
because  a  return  was  awarded  to  only  one,  did  not  extend 
to  the  failure  to  pay  the  damages  and  costs,  which  were 
adjudged  to  both.  The  objection  was  properly  overruled. 
The  suit  was  brought  for  the  use  of  Jacobson  alone,  but 
plaintiff  could  bring  it  for  the  use  of  any  person  he  might 
choose,  and  that  matter  was  no  concern  of  defendants. 
Atkins  v.  Moore,  82  111.  240. 

The  instrument  was  plainly  intended  as  a  replevin  bond. 
It  was  in  the  form  and  contained  the  recitals  of  such  a  bond, 
with  the  statement  that  it  was  under  the  hands  and  seals  of 
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the  obligors.  It  filled  the  office  of  a  replevin  bond  and  se- 
cured the  execution  of  the  writ  and  the  taking  of  Jacob- 
son's  goods.  We  think  that  its  provisions  as  a  contract  of 
indemnity  should  receive  precisely  the  same  construction  as 
a  statutory  replevin  bond  for  which  it  was  intended.  The 
plain  intention  of  the  statute  is  that  the  bond  shall  secure 
the  return  of  the  property  to  whatever  defendant  the 
judgment  of  the  court  shall  award  it,  and  when  considered 
with  that  effect  there  was  a  breach  of  the  condition  to  make 
return. 

Evidence  of  expenses  for  attorney's  fees  incurred  by 
Jacobson  in  the  replevin  suit  was  admitted  against  objec- 
tion, and  the  second  instruction  given  at  the  request  of 
plaintiff  directed  the  jury  to  include  them  in  the  damages. 
Plaintiff  might  have  recovered  such  expenses  as  damages 
if  he  had  sued  for  them,  but  the  declaration  made  no  charge 
that  plaintiff  had  incurred  any  such  expense  or  suffered  any 
damage  except  from  a  failure  to  pay  the  one  cent  and  costs 
and  to  make  the  return.  As  there  was  no  foundation  in 
the  pleadings  for  the  evidence  it  should  not  have  been  ad- 
mitted. 

The  fourth  instruction  was  bad,  because  it  told  the  jury 
that  Jacobson  was  not  bound  to  receive  a  part  of  the  goods 
if  offered  to  him.  There  was  evidenrje  that  a  substantial 
part  of  the  goods  were  so  offered.  Their  condition  was  a 
matter  of  dispute,  but  if  they  were  in  the  same  condition 
as  when  taken  the  plaintiff  would  be  bound  to  receive  them. 
Harts  v.  Mundell,  26  111.  App.  274. 

The  goods  claimed  to  have  been  offered  were  separable 
from  the  others,  so  that  they  were  in  no  way  dependent  on 
the  others  for  use  or  value,  and  if  not  injured  or  damaged  a 
return  of  such  part  would  be  a  defense  pro  tanto. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Margaret  Devine  v.  William  McMillan  and  Arthur  Mc- 
Millan, Partners,  etc. 

1.  Evidence—  Tending  to  Prove  the  Main  Fact  by  Affecting  Probabili- 
ties, Competent. — The  plaintiffs,  who  had  purchased  a  machine  for  sink- 
ing wells,  brought  an  action  against  the  defendant  to  recover  for  services 
in  sinking  a  well,  it  appearing  that  the  well  in  question  was  the  first 
one  sunk  by  them  with  the  new  machine.  Evidence  showing  that  when 
the  machine  was  bought  they  made  offers  to  put  down  the  first  well  for 
the  co3t  of  the  tubing  and  pump,  and  would  do  so  for  any  one  who 
would  allow  them  to  put  down  the  first  well,  is  competent  under  a  claim 
that  such  was  the  contract  in  putting  down  the  well  in  question. 

2.  Husband  and  Wife—  When  the  Wife  is  not  Liable  for  the  Husband's 
Contracts. — Where  a  husband,  as  his  own  enterprise,  and  in  his  own  in- 
terest, made  a  contract  for  sinking  a  well  upon  his  wife's  property  but 
without  her  authority,  it  will  not  be  her  contract  and  she  will  not  be 
liable  upon  it 

3.  Isstkvctioixs— Reciting  Facts  as  Conclusive  Proof  of  Material 
Issues. — In  an  action  to  make  the  wife  liable  upon  the  contract  of  her 
husband,  an  instruction  which  makes  certain  facts  recited  conclusive 
proof  of  the  husband's  agency,  is  erroneous. 

4.  Same— Erroneous,  as  not  Stating  the  Essential  Elements  of  an  Es- 
toppel.— An  instruction,  stating  if  the  wife  knew  of  the  contract  for 
the  well  being  made  by  the  husband,  and  pointed  out  the  place  where  she 
wanted  it,  and  made  no  objection  to  the  performance  of  the  contract, 
she  would  be  estopped  to  deny  that  he  was  acting  as  her  agent,  is  errone- 
ous, as  not  stating  the  essential  elements  of  an  estoppel. 

5.  Same— Chiving  Undue  Prominence  to  Evidence. — An  instruction 
which  calls  the  attention  of  the  jury  to  the  evidence  of  the  party  in 
whose  behalf  it  is  given,  by  reciting  and  giving  it  undue  prominence,  is 
erroneous. 

6.  Evidence— Of  Husbands  Solvency,  Immaterial.— On  the  trial  of 
an  action  seeking  to  make  the  wife  responsible  for  the  contracts  of  her 
husband,  she  offered  to  prove  that  her  husband  was  solvent,  and  able  to 
pay  all  his  liabilities;  held,  immaterial. 

Assumpsit. — Services,  etc.  Appeal  from  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1885.  Reversed  and  remanded.  Opinion 
filed  December  10,  1895. 

Reeves  &  Boys,  attorneys  for  appellant. 
Erewer  &  Straws,  attorneys  for  appellees. 
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Me.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Appellees,  as  partners  under  the  firm  name  of  McMillan 
Brothers,  brought  this  suit  against  appellant  to  recover  for 
boring  a  well  and  furnishing  a  pump  for  the  same,  on  a  farm 
where  she  resided  with  her  husband  and  family,  and  in  which 
she  had  a  life  estate.  The  first  count  of  the  declaration  alleged 
that  in  consideration  that  appellees  had  bored  the  well  and 
attached  the  pump  at  appellant's  request,  she  promised  to 
pay  what  they  reasonably  deserved  therefor.  The  second 
charged  a  liability  under  the  statute  making  both  husband 
and  wife  liable  for  the  expenses  of  the  family,  to  pay  what 
the  well  and  pump  were  reasonably  worth,  and  averred  that 
the  well  was  made  and  pump  put  in  at  the  request  of  appel- 
lant's husband.  The  consolidated  common  counts  were 
added  to  the  foregoing.  After  the  evidence  was  all  in,  three 
additional  counts  were  filed  by  leave  of  court.  The  first  of 
these  averred  that,  in  consideration  of  appellees  having  bored 
the  well  and  put  in  the  pump  at  appellant's  request,  she 
promised  to  pay  $1.40  per  foot  of  the  depth  of  the  well. 
The  second  additional  count  alleged  a  contract  with  appel- 
lant to  bore  the  well  and  put  in  the  pump  at  said  price  of 
$1.40  per  foot;  and.  the  third  charged  liability  under  the 
above-mentioned  statute,  by  virtue  of  a  contract  with  appel- 
lant's husband,  at  that  price.  The  general  issue  was  pleaded 
and  the  trial  resulted  in  a  verdict  and  judgment  for 
$261. 

The  contract  under  which  the  work  was  done,  was  made 
with  defendant's  husband,  in  his  own  name,  and  he  did  not 
assume  to  act  for  defendant,  nor  to  bind  her  in  any  way. 
The  plaintiffs  did  not  understand  that  the  husband  was  act- 
ing for  defendant,  or  that  she  was  in  any  way  responsible 
for  the  fulfillment  of  his  contract.  They  sought  payment 
from  him  and  he  made  a  payment  on  the  work,  and  they 
tried  to  get  a  note  from  him  for  the  amount  due.  At  the 
trial  the  endeavor  was  to  hold  defendant  as  an  undisclosed 
principal,  and  the  instructions  giving  the  law  as  to  her  liabil- 
ity, were  directed  to  the  question  of  the  husband's  agency. 
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The  controversy  involved  three  distinct  issues  of  fact  in 
dispute  between  the  parties.  1.  What  the  contract  was. 
2.  Whether  it  was  performed  by  plaintiffs.  3.  Whether 
the  husband  was  the  agent  of  the  defendant  in  making  the 
contract.  The  evidence  for  plaintiffs  as  to  what  the  contract 
was  consisted  of  the  testimony  of  one  of  tb\em,  that  they 
were  to  drill  the  well,  furnish  everything,  put  in  the  pump 
and  guarantee  water  or  no  pay,  and  that  the  husband, 
Michael  Devine,  was  to  pay  them  $1.40  per  foot,  and  furnish 
board  while  they  were  at  work.  Michael  Devine  and  his 
boy  testified  for  defendant  on  that  question  and  contradicted 
the  witness  for  plaintiffs.  They  said  that  he  represented 
that  plaintiffs  were  about  to  get  machinery  to  drill  wells, 
and  wanted  to  drill  a  trial  well  to  learn  the  nature  of  the 
clays  and  measure  them  and  learn  the  distance  to  rock,  and 
for  that  purpose  agreed  to  do  this  job  for  the  cost  of  the 
tubing  and  pump.  In  this  state  of  the  evidence  the  defend- 
ant, having  proved  that  this  was  the  first  well  drilled  by 
plaintiffs  after  they  got  their  machine,  attempted  to' prove, 
by  two  witnesses,  that  the  plaintiff,  who  made  the  contract, 
had  at  about  the  same  time  made  offers  to  others  to  put  down 
a  first  well  as  a  test  well,  to  find  out  about  the  earth  and  stone 
and  test  the  machine  for  the  cost  of  the  tubing  and  pump, 
and  said  that  plaintiffs  would  do  that  for  any  person  who 
would  allow  them  to  put  down  the  first  well.  This  was  not 
permitted.  In  the  contradiction  between  the  witnesses  the 
probability  of  a  contract  being  made  of  the  nature  claimed 
by  defendant  would  naturally  have  weight  with  the  jury, 
and  it  seems  to  us  that  evidence  that  plaintiffs  were  offering 
to  make  such  a  contract,  and  asserting  a  willingness  to  make 
it  with  any  one  who  would  allow  them  to  put  down  the  first 
well,  would  tend  to  establish  such  probability  as  to  the  con- 
tract for  the  first  well  put  down  by  them,  and  thereby  aid 
in  proving  the  main  fact.  Evidence  which  only  tended  to 
prove  the  main  fact  by  affecting  probabilities  was  held  com- 
petent in  Thorp  v.  Goewey,  85  111.  611;  Phillips  v.  Roberts, 
90  111.  592. 

On  the  second  question  the  evidence  was  conflicting  as  to 
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whether  a  reasonable  supply  of  water  was  secured,  and  we 
would  not  be  disposed  to  disturb  the  finding  of  the  jury  as 
being  against  the  evidence  on  that  question. 

It  was  essential  to  a  recovery  that  plaintiffs  should  suc- 
ceed on  the  third  issue  of  fact  by  proving  that  Michael 
Devine  acted, as  agent  of  defendant  in  making  the  contract. 
He  did  not  assume  to  act  for  her,  and  plaintiffs  had  no  rear 
son  to  believe  and  did  not  understand  that  he  was  so  acting. 
There  was  no  question  about  any  assumed  act  of  agency 
which  she  might  afterward  ratify  and  thus  become  bound, 
and  no  claim  that  he  was  held  out  as  agent,  so  as  to  estop 
her  from  making  a  denial.  If  she  was  bound  to  pay,  it  was 
because  she  was  an  undisclosed  principal,  and  Michael 
Devine,  while  apparently  contracting  in  his  own  behalf,  was 
in  fact  acting  as  her  agent,  by  her  authority. 

The  evidence  which  it  is  claimed  proved  the  agency,  was 
that  defendant  had  a  life  estate  in  the  premises;  that  she 
wanted  the  well  located  in  a  different  place  from  her  hus- 
band's choice,  and  said  that  every  time  she  wanted  a  pail  of 
water,  she  didn't  want  to  run  clear  around  the  house  after  it; 
that  her  wishes  prevailed  in  the  matter  of  location;  that  she 
knew  that  the  well  was  being  drilled,  and  that  when  it  was 
completed,  she  tried  the  water  to  see  whether  it  was  soft. 
On  the  other  hand,  defendant  emphatically  denied  that  she 
ever  authorized  her  husband  to  enter  into  the  contract,  or 
that  he  was  her  agent  in  the  transaction  in  any  sense.  If 
the  contract  was  made,  as  she  claimed,  without  her  authority, 
but  by  her  husband  as  his  own  enterprise  and  in  his  own 
interest,  although  the  well  was  on  her  property,  it  would 
not  be  her  contract,  and  she  would  not  be  liable.  Campbell 
v.  Jacobson,  145  111.  389. 

The  first  instruction  given  at  the  request  of  plaintiffs,  told 
the  jury  that  if  defendant's  husband  made  the  contract  for 
boring  the  well  on  land  in  which  she  had  a  life  estate,  and 
she  designated  the  place  where  the  well  should  be  drilled, 
and  saw  the  work  going  on  and  made  no  objection,  they 
should  find  against  her,  and  assess  the  damages  at  the  con- 
tract price,  less  the  payments  made  by  her  husband.    This 
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instruction  made  the  facts  recited  conclusive  proof  of  the 
husband's  agency.  There  was  a  cistern  on  the  premises, 
which  mainly  supplied  the  domestic  wants,*  and  the  princi- 
pal use  of  the  well  was  to  supply  water  for  stock,  for  which 
purpose  Michael  Devine  had  been  hauling  water.  Under 
this  instruction,  although  it  might  be  shown  that  the  well 
was  his  enterprise  and  for  his  own  purposes  for  watering 
his  stock,  and  was  drilled  without. defendant's  authority  or 
even  consent,  she  would  become  a  principal  and  he  an  agent 
if  the  facts  recited  existed.  It  permitted  no  denial,  and  we 
think  it  was  wrong.  The  facts  stated  might  be  considered 
as  evidence  tending  to  show  that  there  was  an  agency,  but 
they  were  not  conclusive  of  the  fact. 

The  second  instruction  stated  that  if  defendant  knew  of 
this  contract  made  by  her  husband  and  pointed  out  the 
place  where  she  wanted  the  well,  and  never  made  any 
objection  to  the  plaintiff  to  the  performance  of  the  contract, 
she  was  estopped  to  deny  that  her  husband  was  acting  as 
her  agent  in  the  matter,  and  would  not  be  allowed  to  suc- 
cessfully defend  the  suit  by  saying  she  never  authorized  the 
contract,  and  objected  to  her  husband  against  the  sinking  of 
the  well.  If  defendant  knew  all  about  the  contract,  she 
would  know  that  it  was  made  bv  her  husband  in  his  own 
name,  and  that  in  its  performance  plaintiffs  had  no  hope  or 
expectation  that  she  would  pay  them,  and  that,  no  act  of 
theirs  was  founded  on  an  understanding  that  he  was  her 
agent.  The  essential  elements  of  an  estoppel  were  lacking, 
and  the  instruction  was  erroneous. 

The  third  instruction  called  the  attention  of  the  jury  to 
the  facts  that  Michael  Devine  was  the  husband  of  defendant; 
that  they  were  living  together  on  the  same  land  where  the 
well  was  sunk;  that  they  were  in  need  of  water  and  were 
hauling  water  at  the  time;  that  she  owned  an  estate  in  the 
land  and  that  she  directed  where  to  sink  the  well  and  made 
no  objection  to  the  performance  of  the  contract;  and  the 
jury  were  directed  to  consider  these  things  with  the  other 
evidence  and  say  whether  defendant  authorized  or  ratified 
the  contract.     So  far  as  ratification  was  concerned,  there 
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could  be  none  unless  the  contract  was  made  by  Michael 
Devine,  assuming  to  act  as  agent  for  defendant,  since,  unless 
it  was  so  made;  there  would  be  no  assumed  agency  to  ratify. 
The  instruction  should  not  have  called  attention  to  the  evi- 
dence for  plaintiffs  by  reciting  it,  and  thereby  giving  it 
undue  prominence.  The  instruction  called  attention  to  the 
need  of  water  and  hauling  water  at  the  time.  That  was 
being  done  in  the  farming  operations,  for  the  stock,  and  it 
was  given  to  the  jury  as  tending  to  prove  that  defendant 
was  the  principal  in  the  contract.  There  was  no  evidence 
as  to  who  owned  the  stock,  but  defendant  wanted  to  prove 
that  Michael  Devine  owned  the  grain,  horses  and  cattle  on 
the  farm,  and  carried  on  the  farm  for  himself.  The  evi- 
dence was  not  admitted.  We  think  it  was  competent  on 
the  question  whether  he  was  having  the  well  bored  for  his 
own  purposes  or  as  the  agent  of  his  wife. 

On  the  trial  defendant  offered  to  .prove  the  financial  con- 
dition of  her  husband  and  to  show  that  he  was  responsible 
and  able  to  pay  this  and  all  other  liabilities.  An  objection 
was  sustained  to  the  offer.  We  think  that  as  the  evidence 
stood  the  fact  proposed  to  be  proved  was  immaterial.  There 
have  been  suits  to  enforce  mechanic's  liens  against  the  real 
estate  of  married  women  where  it  has  been  held  that  an 
estoppel  in  pais  affecting  the  title  available  in  a  court  of 
equity,  has  arisen  out  of  the  fact  that  the  husband  was  held 
out  or  allowed  to  appear  as  the  owner  of  the  property.  In 
some  such  cases  it  has  been  deemed  a  matter  of  importance 
that  the  husband  was  insolvent,  and  that  as  the  statute 
gave  the  lien,  the  mechanic  was  presumed  to  be  relying  on 
the  property;  but  that  question  does  not  arise  here,  and 
there  was  no  attempt  to  prove  that  Michael  Devine  was 
insolvent. 

For  the  errors  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 
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William  Foley  t.  William  Foley. 

1.  Parent  and  Child — Action  by  a  Child  for  Maltreatment.— A 
child  can  not  maintain  an  action  for  damages  on  account  of  maltreat- 
ment against  a  parent,  whether  the  relation  is  by  blood  or  created  by 
adoption  under  the  statute,  followed  by  all  the  legal  consequences  and 
incidents  of  the  natural  relation. 

2.  Sake — The  Relation  Can  Not  Be  Created  by  Agreement — It  is  not 
in  the  power  of  the  mother  and  the  uncle  of  a  child  to  create  the  relation 
of  parent  and  child  between  the  uncle  and  child,  and  put  the  child  in  the 
position  of  a  natural  child  of  the  uncle  by  an  agreement  to  that  effect. 

8.  Adoption  of  Children — Nature  of  the  Proceedings. — Proceedings 
to  adopt  a  child  do  not  belong  to  the  general  jurisdiction  of  the  County 
Court,  nor  are  they  in  accordance  with  the  usual  form  of  the  common  law 
or  chancery  proceedings,  but  are  under  a  special  statute,  and  are  to  be 
exercised  in  a  special  and  summary  manner.  In  such  proceedings  the 
record  must  show  upon  its  face  everything  that  is  necessary  to  sustain 
the  jurisdiction  of  the  court.  ' 

4.  Same — Petition  Jurisdictional. — The  statute  relating  to  the  adop- 
tion of  children  requires  a  petition  by  the  person  desiring  to  adopt  the 
child  and  such  petition  is  jurisdictional. 

5.  Same — Order  Founded  on  a  Defective  Petition  Void. — In  pro- 
ceedings for  the  adoption  of  children,  the  statute  requires  a  petition,  and 
without  such  a  petition  complying  with  the  statute,  the  proceedings  and 
orders  are  void  and  may  be  attacked  in  a  collateral  proceeding. 

6.  Custody  of  Children — Violation  of  Agreements  Concerning. — 
Where  a  mother  left  an  infant  child  with  its  deceased  father's  brother, 
under  an  agreement  that  the  child  should  be  received  into  his  family 
and  clothed  and  educated,  the  uncle  necessarily  acquired  such  power  of 
control  of  the  person  of  the  child  as  was  incident  to  family  government, 
and  there  pan  be  no  recovery  for  injuries  inflicted  in  the  exercise  of  such 
rights,  but  the  uncle  can  not  violate  the  agreement  and  repudiate  its 
obligations  without  civil  responsibility. 

Trespass,  for  assault  and  battery.  Appeal  from  the  Circuit  Court  of 
Grundy  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  this  court  at  the  December  term,  1895.  Reversed  and 
remanded.  Opinion  filed  May  28,  1895.  Rehearing  denied  December 
4,  1895. 

E.  L.  Clover  and  S.  C.  Stough,  attorneys  for  plaintiff  in 
error. 

Vol.  LXI  37 
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Cornelius  Reardon  and  Haley  &  O'Donnell,  attorneys 
for  defendant  in  error. 

Mr.  Ju8tior  Cahtwright  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  a  minor,  brought  suit  charging  defend- 
ant in  error,  in  the  various  counts  of  the  declaration,  with 
assault  and  battery;  with  wrongfully  requiring  plaintiff,  as 
'  his  servant,  to  use  and  drive  a  vicious  horse,  by  which  he 
was  kicked  and  permanently  injured;  and  with  neglect  to 
furnish  medical  attendance  or  surgical  aid  at  the  time  of 
such  injury. 

It  was  proved  at  the  trial  that  plaintiff,  when  a  child  of 
four  years,  was  left,  after  the  death  of  his  father,  with  the 
defendant,  his  uncle,  by  his  mother,  who  afterward  went  to 
Bloomington,  Illinois.  She  was  married  to  a  man  named 
Pemberton.  Plaintiff  lived  with  defendant  about  fourteen 
years,  and  during  that  time  his  mother  lived  at  Bloomington 
and  visited  him  at  defendant's  residence  each  year,  except 
three  or  four,  when  prevented  by  sickness.  At  the  expira- 
tion of  that  time,  defendant  wrote  to  her  to  come  and  get 
her  son,  as  he  did  not  amount  to  a  pinch  of  snuff,  and  defend* 
ant  would  not  put  up  with  him  any  longer.  She  went  to 
Grundy  county  where  defendant  lived,  and  took  plaintiff 
home  with  her.  His  right  arm  had  been  broken  and  dislo- 
cated some  years  before  and  he  was  crippled  in  that  arm. 

One  of  the  lower  bones  of  the  arm  had  been  broken,  and 
the  fracture  not  being  reduced,  it  had  partly  grown  to- 
gether on  the  joint,  and  the  other  bone  had  been  dislocated 
and  the  dislocation  not  reduced. 

The  plaintiff  was  taken  by  defendant  from  his  mother 
under  an  agreement  with  her,  which  she  stated  to  be  that 
he  would  clothe  and  educate  plaintiff,  and  was  to  have  him 
until  he  was  twenty-one  years  old,  when  he  would  set  him 
out  in  life.  Defendant's  version  of  the  contract  was,  that  he 
asked  her  if  she  was  going  to  let  him  have  Willie  to  raise, 
and  that,  when  she  subsequently  brought  plaintiff  to  his 
house,  she  said  that  now  he  wanted  Willie,  there  he  was, 
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that  she  had  brought  him.  The  evidence  for  plaintiff  was, 
that  defendant  beat  him  severely  on  several  occasions;  that 
he  was  kicked  by  a  horse  in  1889,  occasioning  the  injury  to 
his  arm;  that  he  carried  the  arm  in  a  sling  for  some  time, 
and  that  no  medical  attendance  or  surgical  aid  was  furnished, 
for  want  of  which  the  arm  was  permanently  injured.  The 
defendant  denied  the  beating,  and  although  the  injury  to 
the  arm  necessarily  produced  swelling  and  great  pain,  with 
inability  to  use  it  for  a  considerable  time,  he  claimed  that 
he  did  not  know  that  there  was  anything  wrong  with  it 
until  July,  1891. 

Defendant  also  offered  in  evidence  an  order  of  the  County 
Court  of  Grundy  County,  made  at  the  June  term,  1879, 
declaring  plaintiff  to  be  his  adopted  child.  The  order  was 
admitted  against  the  objection  of  plaintiff.  No  petition  for 
the  adoption  was  shown  conferring  jurisdiction  to  make  any 
order  touching  the  matter.  Plaintiff,  for  the  purpose  of 
impeaching  the  order,  offered  in  evidence  the  petition  upon 
which  it  was  founded,  but  the  court  excluded  said  petition, 
refused  all  instructions  asked  by  plaintiff,  and  gave  to  the 
jury  the  following : 

"  1.  The  court  instructs  the  jury  that  if  a  parent,  or  one 
sustaining  that  relation  to  a  child,  treats  that  child  inhu- 
manly and  cruelly,  so  as  to  injure  it  in  health  or  limb,  the 
parents  are  subject  to  criminal  prosecution,  and  on  convic- 
tion punished  by  fine  or  imprisonment  in  the  penitentiary 
for  a  term  of  not  exceeding  five  years.  But  the  child  can 
not  maintain  a  civil  action  for  damages  against  its  parents 
for  such  injury.  This  rule  of  law,  as  the  court  conceives,  is 
founded  upon  consideration  of  public  policy,  affecting  fam- 
ily government;  that  is,  that  the  child  shall  not  contest  with 
the  parent  the  parent's  right  to  govern  the  child. 

2.  If  the  jury  believe  from  the  evidence  that  the  mother 
of  plaintiff  gave  the  plaintiff,  or  left  plaintiff,  when  he  was 
about  four  years  old,  with  defendant,  under  an  arrangement 
that  defendant  should  keep  and  rear  plaintiff  as  his  child, 
then  defendant  was  in  law  the  parent  of  plaintiff,  and  sub- 
ject to  the  law  governing  the  relation  of  parent  and  child, 
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and  plaintiff  can  not,  under  such  circumstances,  maintain 
this  action. 

3.  And  the  jury  are  further  instructed  that  the  decree 
offered  in  evidence  from  the  County  Court  of  Grundy 
County,  in  relation  to  the  adoption  of  plaintiff  by  defendant, 
established,  in  law,  the  relation  of  parent  and  child  between 
defendant  and  plaintiff. 

Under  the  law,  as  stated  by  the  court  in  this  instruction, 
the  jury  will  have  to  return  a  verdict  for  defendant,  and 
the  form  of  your  verdict  will  be  as  follows :  i  We,  the  jury, 
find  the  defendant  not  guilty.' " 

A  verdict  was  returned  in  accordance  with  the  direction 
given  and  judgment  was  entered  accordingly. 

It  Is  doubtless  the  law,  that  a  child  can  not  maintain  an 
action  for  damages  on  account  of  maltreatment  against  a 
parent,  whether  the  relation  is  by  blood  or  created  by 
adoption,  under  the  statute,  followed  by  all  the  legal  con- 
sequences and  incidents  of  the  natural  relation.  By  the 
instruction  given,  the  jury  were  told  that  the  decree  in  ques- 
tion established  the  relation  of  parent  and  child  between  the 
parties,  with  those  consequences  and  incidents,  and  that 
therefore  they  should  return  a  verdict  for  defendant. 

The  adoption  of  children  is  unknown  to  the  common  law. 
The  principle  of  adoption  is  taken  from  the  Roman  law, 
and  is  solely  the  creation  of  statutory  enactment.  The  pro- 
ceeding does  not  belong  to  the  general  jurisdiction  of 
County  Courts,  nor  is  it  in  accordance  with  the  usual  form 
of  common  law  or  chancery  proceedings;  but  it  is  under 
the  special  statute  and  to  be  exercised  in  a  special  and  sum- 
mary manner.  In  such  cases  it  is  the  rule  that  the  record 
must  show  upon  its  face,  everything  that  is  necessary  to  sus- 
tain the  jurisdiction  of  the  court.  This  rule  was  laid  down 
in  Haywood  v.  Collins,  60  111.  328,  upon  a  full  review  of  the 
decisions  in  this  and  other  States.  That  case  was  cited  and 
approved  in  Johnson  v.  Von  Kettler,  84  111.  315. 

The  rule  is  general  and  well  settled.  12  Am.  &  Eng. 
Enc.  Law,  276;  Black  on  Judgments,  Sec.  279. 

The   statute  under   which  the  attempted  adoption   of 
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plaintiff  was  had,  requires  a  petition  by  the  person  desiring 
to  adopt  a  child,  and  such  petition  is  jurisdictional.  The 
second  section  of  the  act  is  as  follows : 

u  The  petition  shall  state  the  name,  sex  and  age  of  the 
child  sought  to  be  adopted,  and  if  it  be  desired  to  change 
the  name,  the  new  name,  the  name  and  residence  of  the 
parents  of  the  child,  if  known  to  the  petitioner,  and  of  the 
guardian,  if  any,  and  whether  the  parents  or  the  survivor 
of  them,  or  the  guardian,  if  any,  consents  to  such  adoption." 
There  was  no  petition  in  evidence  nor  any  recital  in  the 
judgment  of  any  petition  stating  such  jurisdictional  facts. 

The  statements  of  the  petition  offered  in  evidence  by 
plaintiff,  were  as  follows :  "  Your  petitioners, William  Foley 
and  Bridget^Foley,  his  wife,  of  Nettle  Creek,  in  said  county, 
would  respectfully  show  unto  .your  honor,  that  they  are  res- 
idents of  said  county,  and  desirous  of  adopting  a  child  so  as 
to  render  it  capable  of  inheriting  their  estate;  that  the  name 
of  said  child  is  William  Ambrose  Foley;  that  it  was  of  the  age 
of  four  years  on  the  4th  day  of  July  last,  and  is  a  male  child. 
And  further,  that  your  petitioners  desire  the  name  of  said 
child  be  not  changed.  Your  petitioners  would  further  show 
unto  your  honor,  that  the  father  of  said  child  is  dead,  and 
that  the  mother  of  said  child  has  abandoned  him  and  left  him 
with  your  petitioners  for  more  than  a  year  last  past.  That 
said  child  is  a  son  of  a  brother  of  petitioner,  and  that  it  would, 
therefore,  be  to  the  interest  of  said  child  to  become  the 
adopted  child  of  your  petitioners."  The  petition  was  sworn 
to  by  defendant,  and  it  failed  to  state  the  name  or  the  resi- 
dence of  plaintiffs  mother,  or  whether  she,  as  survivor,  con- 
sented to  the  adoption.  Her  residence  was  well  known  to 
the  petitioner,  and  there  was  no  statement  to  the  contrary. 

The  case  of  Barnard  v.  Barnard,  119  111.  92,  was  decided 
under  a  prior  statute,  and  it  was  said  that  it  did  not  require 
the  facts  omitted  from  the  petition  in  that  case  to  be  affirm- 
atively stated,  but  it  will  be  seen  that  the  present  statute 
requires  that  the  facts  omitted  in  this  case  shall  be  stated. 
In  Morris  v.  Pendergrass,  Admr.,  S.  W.  Kep.,  Vol.  28,  page 
30,  there  had  been  an  attempted  adoption  under  a  statute 
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providing  that  any  person  desirous  of  adopting  any  child 
might  file  his  petition  therefor  in  the  Probate  Court  in  the 
county  where  such  child  resided,  and  the  record  failed  to 
show  that  the  child  was  a  resident  of  the  county  where  the 
proceeding  was  had.  The  Supreme  Court  of  Arkansas  held 
the  order  void  on  collateral  attack,  for  the  reason  that 
such  fact,  essential  to  the  exercise  of  the  special  statutory 
jurisdiction,  did  not  appear  on  the  face  of  the  record.  We 
think  that  this  order  was  void  for  want  of  jurisdiction  and 
should  not  have  been  admitted  in  evidence  in  the  absence  of 
proof  of  a  proper  petition,  and  that  the  petition  offered  by 
plaintiff  was  an  effectual  impeachment  of  it.  We  therefore 
hold  that  the  instruction  was  wrong.  The  petition  was  ad- 
missible in  evidence.  G.  W.Tel.  Co.  v.  Mears,.154  111.  437. 
The  rule  stated  in  the  second  clause  of  the  instruction 
was  subject  to  a  finding  of  fact  by  the  jury,  and  was  of  little 
consequence  in  the  case,  in  view  of  the  decisive  nature  of 
the  instruction  concerning  the  order  for  adoption  and  the 
direction  as  to  the  verdict.  It  was  not  correct  in  stating 
that  if  the  jury  found  the  agreement  to  exist,  the  defend- 
ant was  in  law  the  parent  of  the  child.  It  was  not  within 
the  power  of  the  parties  to  create  that  relation  and  put 
|  plaintiff  in  the  position  of  a  natural  child,  nor  was  there 
I  any  evidence  that  they  attempted .  to  do  so.  The  mother 
j  had  never  forsaken  her  child,  and  if  the  petition  was  in- 
tended to  be  so  understood  it  was  confessedly  false.  Ac- 
cording to  her  testimony,  the  contract  under  which  plaintiff 
was  left  with  defendant,  was  a  beneficial  one  made  for  the 
child.  Under  the  arrangement,  whatever  it  was,  plaintiff, 
who  was  then  of  tender  years,  was  received  into  the  family 
of  defendant,  who  by  that  fact  was  placed,  in  respect  to 
hirrff  in  loco  parentis,  and  necessarily  acquired  such  power 
of  control  of  his  person  as  was  incident  to  family  govern- 
ment. It  follows  that  there  could  be  no  recovery  for 
injuries  inflicted  in  the  exercise  of  such  rights,  but  we 
are  not  prepared  to  say  that  if  the  contract  was  made,  de- 
\  fendant  could  violate  that  contract  and  repudiate  its  obliga- 
tions without  civil  responsibility  to  any  one.    The  evidence 
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for  plaintiff  tended  to  prove  the  contract  and  its  violation 
by  the  defendant  in  a  want  of  ordinary  care  for  plaintiff  at 
the  time  of  his  injury,  resulting  in  damage  to  plaintiff,  and 
we  think  that  plaintiff  had  a  right  to  have  the  evidence  on 
those  questions  submitted  to  the  jury. 
The  judgment  will  be  reversed  and  the  cause  remanded. 


George  Wagner  v.  The  City  of  Bock  Island. 

1.  Damages — On  Dissolution  of  an  Injunction.— The  statute  does  not 
allow  any  damages  upon  the  dissolution  of  an  injunction,  except  for  the 
wrongful  suing  out  of  a  temporary  injunction,  for  which  a  bond  is  given. 

2.  Same — Interest  on  Delayed  Payments. — Where  a  bill  is  filed  to  en- 
join the  payment  of  water  rates,  on  the  ground  that  the  ordinance  fix- 
ing such  rates  was  void,  and  litigated  in  good  faith,  interest  on  such  rates 
for  the  time  their  payment  is  delayed  by  reason  of  the  litigation  can  not 
be  recovered  as  damages  on  the  dissolution  of  the  injunction. 

Assessment  of  Damages,  on  dissolution  of  an  injunction.  Appeal 
from  the  Circuit  Court  of  Bock  Island  County;  the  Hon.  Arthur  A. 
Smith,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1895. 
Reversed  and  remanded  with  directions.  Opinion  filed  December  10, 
1895. 

Adaib  Pleasants,  attorney  for  appellant. 
Joseph  L.  Haas,  attorney  for  appellee. 

Mb.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

This  was  an  appeal  by  appellant  from  a  decree  of  the 
Circuit  Court  allowing  on  suggestion  of  damages  filed,  oil 
dissolution  of  injunction  and  dismissal  of  bill,  interest  of 
$536.46,  on  certain  water  rents  due  from  the  appellant  to 
the  appellee  from  August  1, 1889,  to  January  1,  1893.  It  is 
insisted  that  said  interest  should  be  allowed  under  the  stat- 
ute on  the  ground  of  unreasonable  and  vexatious  delay  of 
payment. 

We  do  not  think  it  could  be  recovered  on  such  ground  ; 
the  appellant  was  diligently  resisting  payment  of  the  water 
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rates  on  the  ground  that  the  ordinance  of  the  city  under 
which  it  was  agreed  to  be  paid,  was  void.  The  suit  was  pros- 
ecuted with  reasonable  diligence,  and  we  have  no  doubt,  from 
the  vigorous  manner  in  which  the  question  was  litigated  by 
appellant,  that  it  was  in  good  faith  on  his  part. 

There  was  no  preliminary  injunction  against  the  collection 
of  the  water  rates;  only  injunction  awarded  by  the  final 
decree  of  the  Circuit  Court  against  their  payment,  which 
was  reversed  by  this  court. 

The  statute  does  not  allow  damages  against  a  plaintiff 
prosecuting  his  bill  for  any,  except  the  wrongful  suing  out 
of  a  temporary  injunction,  which  a  bond  is  given  to  cover. 
And  there  was  no  prayer  in  the  bill  for  any  writ  of  injunc- 
tion to  prohibit  the  collection  of  the  water  rates.  Cox  v. 
Gross,  53  App.  C.  R.  486.  See  this  case,  45  App.  C.  R.  444, 
also  the  same  case  in  the  Supreme  Court,  146  111.  139. 

The  decree  is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court  to  dismiss  appellee's 
suggestion  of  damages  on  loss  of  interest  on  water  rates. 


Tillage  of  Ladd  v.  T.  L.  Jones. 

1.  Municipal  Corporations— No  Power  to  Furnish  Electric  Lights 
to  Citizens. — Cities  and  villages  have  no  power  under  the  statute  to 
furnish  electric  lights  to  the  inhabitants  nor  to  fix  rates  and  collect  for 
such  services. 

Assumpsit  for  Furnishing'  Lights,  etc.— Appeal  from  the  Circuit 
Court  of  Bureau  County;  the  Hon.  Charles  Blanch ard,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  December  10, 1893. 

J.  L.  Murphy,  attorney  for  appellant. 
Gibon8  &  Gibon8,  attorneys  for  appellee. 

Mr.  Justice  Lacey  delivered  the  opinion  of  the  Court. 
This  was  an  appeal  from  a  justice  of  the  peace  to  the  Cir- 
cuit Court,  and  from  that  to  this  court. 
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The  cause  was  tried  in  the  Circuit  Court  before  a  jury, 
resulting  in  a  verdict  for  appellee  and  judgment  against 
appellant  for  causes. 

The  cause  of  action  sued  on  was  a  claim  on  appellant's 
part  for  one  month's  electric  lighting  of  Knights  of  Pythias 
Hall,  in  the  village  of  Ladd,  contracted  for  by  appellee  with 
the  appellant,  at  twenty  cents  per  light  and  twelve  lights, 
making  $2.40  claimed  by  appellant. 

The  contract  was  made  by  and  between  appellant  and 
appellee  under  a  certain  ordinance  of  the  village  passed  by 
the  latter  for  the  purpose  of  carrying  on  the  business  of 
electric  lighting  for  private  parties  and  receiving  compensa- 
tion therefor. 

By  Sec.  3  of  the  ordinance  in  question  those  who  con- 
tracted for  lighting  were  required  to  pay  monthly  in 
advance,  but  it  appears  from  the  evidence  appellee  failed  to 
pay  for  the  month  of  December,  1894,  and  for  that  reason 
appellant  claimed  the  right  to  recover  for  the  services  of 
furnishing  lights  to  appellee  for  that  month.  The  appel- 
lant maintained  its  electric  light  plant  and  did  commercial 
lighting  as  stated,  for  which  it  proposed  to  and  collected 
fees  in  advance,  as  stated. 

It  appears  clearly  from  the  evidence  that  appellant  had  a 
just  right  to  recover  if,  under  its  charter,  it  had  any  right 
to  furnish  lighting  for  private  parties  for  compensation. 

The  legislature,  however,  has  not  granted  to  cities  and 
villages  the  power  to  furnish  electric  or  other  lighting  to 
the  inhabitants  thereof,  nor  to  fix  rates  and  collect  for  such 
services.     - 

By  article  5,  particle  8,  of  the  city  and  village  act,  Hurd's 
Statutes,  chapter  24,  page  255,  authority  is  given  to  the 
president  and  board  of  trustees  of  villages  to  provide  for 
lighting  the  streets,  alleys,  avenues,  sidewalks,  parks  and 
public  grounds. 

By  particle  13,  the  village  authorities  may  grant  the 
power  to  other  parties  and  persons  to  do  such  lighting  and 
to  lay  down  their  plant  and  pipes,  but  the  city  or  village 
itself  is  not  authorized  to  do  such  work.    By  section  254 
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of  chapter  24,  part.  300,  cities  and  villages  are  authorized  to 
build  water  works  and  collect  rates  for  furnishing  the  same 
to  private  parties,  but  not  to  collect  for  lighting  private 
houses  and  property. 

For  some  reason  this  power  has  been  withheld  from  cities 
and  villages  organized  under  the  general  incorporation  law, 
like  the  village  of  Ladd. 

Powers  granted  to  cities  and  villages  by  legislative  grant 
must  be  strictly  construed. 

There  being  no  power  in  the  act  under  which  appellant 
is  organized  authorizing  it  to  furnish  electric  lighting  to 
private  parties  and  charge  for  the  same,  it  follows  that 
appellant  could  collect  nothing  from  such  parties  thus  ille- 
gally contracted  with.  There  being  no  power  to  collect, 
the  verdict  of  the  jury  and  judgment  of  the  court  would 
of  necessity  be  in  favor  of  appellee. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


Sarah  Fread  v.  Benj.  F.  Fread  et  al. 

1.  Appeals— Freehold  Involved  in  Decree,  but  Not  Assigned  as  Error. 
— Where  a  freehold  is  involved  in  the  original  decree,  but  not  in  the 
points  assigned  for  error,  the  appeal  should  be  to  the  Appellate,  and  not 
to  the  Supreme  Court. 

2.  Chancery  Practice—  When  Too  Late  to  File  a  Cross-biU.— Where 
a  party  answers  a  bill  for  partition,  admitting  its  allegations,  and  claim- 
ing dower  and  homestead,  and  the  court  has  decreed  partition,  assign- 
ment of  dower  and  homestead,  in  accordance  with  her  claim,  and  after 
such  party  has,  on  the  filing  of  the  commissioner's  report,  filed  a  written 
consent  for  the  sale  of  the  land,  and  an  agreement  to  take  the  value  of 
her  dower  and  homestead  in  money,  it  is  too  late  to  amend  her  answer 
and  file  a  cross-bill. 

8.  Same— Croas-biUr—  When  to  be  Filed.— A  party  desiring  to  file  a 
cross-bill  should  do  so  without  delay.  When  filed  after  the  hearing,  and 
without  leave,  it  is  properly  stricken  from  the  files. 

Bill  for  Partition.— Appeal  from  the  Circuit  Court  of  La  Salle  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 
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Statement  of  the  Case. 

This  is  a  bill  for  partition,  etc.,  presented  by  certain  heirs 
of  Absalom  Fread,  deceased,  to  partition  lands  in  La  Salle 
county  and  assign  dower  and  homestead  to  appellant,  the 
widow. 

On  the  15th  of  June,  1894,  there  was  filed  in  the  cause  a 
paper  executed  by  appellant,  authorizing  her  attorney,  Henry 
Gunn,  to  enter  her  appearance  and  file  an  answer  consent- 
ing to  an  immediate  hearing  of  the  cause.  On  the  19th  of 
June  her  answer  was  filed,  and  in  it  she  admitted  "  each  and 
every  allegation  in  said  bill  contained  as  fully  and  com- 
pletely as  though  specifically  set  out  and  answered  thereby," 
and  claimed  dower  and  homestead  in  the  premises.  Some 
of  the  other  defendants  answered  and  some  were  defaulted. 

The  cause  was  referred  to  the  master  to  take  and  report 
proofs,  J  une  22d.  Proofs  were  taken  and  reported.  The 
cause  was  heard  on  the  pleadings  and  proofs  June  2Sth,  and 
a  decree  rendered  finding  the  interests  of  the  heirs  and  di- 
recting partition  between  them  and  assignment  of  dower 
and  homestead  to  appellant.  June  29th  the  commissioners 
reported  the  premises  not  susceptible  of  partition,  and  that 
dower  and  homestead  could  not  be  assigned.  Appellant 
then  filed  her  assent  in  writing  to  a  sale  of  her  dower  and 
homestead,  and  consented  to  take  in  lieu  thereof  their  value 
in  money.  A  sale  was  ordered  in  accordance  therewith. 
A  sale  was  had  and  reported,  which  was  approved  Novem- 
ber 10,  1894. 

December  1st  appellant  petitioned  the  court  for  leave  to 
file  another  answer  and  a  cross-bill.  The  petition  was  de- 
nied. December  28th  appellant  filed  her  cross-bill,  making 
all  other  parties  defendants,  and  charging,  among  other 
things,  that  on  August  7,  1867,  a  portion  of  the  land  de- 
scribed in  complainant's  bill  was  purchased  of  one  Abigail 
Fread  for  the  sum  of  $3,500,  and  that  on  said  day  the  bill 
was  duly  executed  and  delivered  by  the  said  Abigail  Fread 
to  Absalom  Fread;  that  at  the  time  of  the  purchase  of  the 
land  she  had  in  her  own  right  about  $2,000,  derived  from 
her  father;  that  when  she  and  her  said  husband  purchased 
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the  land  it  was  agreed  by  and  between  them  that  she  should 
pay  $2,000  of  the  purchase  price,  and  that  she  should  have 
and  hold  an  interest  in  said  land  for  the  full  amount  of  the 
money  so  paid  by  her  as  aforesaid;  that  she  paid  to  the  said 
Abigail  Fread,  the  grantor  in  said  deed,  as  a  part  of  the 
purchase  price  of  the  land,  said  sum  of  $2,000;  that  the 
remaining  $1,500  of  the  purchase  money  was  to  be  paid  in 
one,  two  and  three  years  from  the  time  of  the  purchase;  that 
from  the  proceeds  of  said  farm  and  their  joint  labor  she  and 
her  husband  paid  the  balance  of  said  purchase  money. 

January  28,  1895,  the  cross-bill,  on  motion,  was  stricken 
from  the  files.  March  8th,  the  master  was  directed  to  exe- 
cute deed  and  make  distribution.  March  9th  appellant 
moved  for  leave  to  re-file  the  cross-bill  which  had  been 
stricken  from  the  files,  which  motion  was  denied. 

Henry  Gunn,  attorney  for  appellant. 
McDocgall  &  Chapman,  attorneys  for  appellees. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

Appellees  insist  that  a  freehold  is  involved  in  this  case, 
and  that  the  appeal  should  be  dismissed  because  this  court 
has  no  jurisdiction  of  the  subject-matter. 

It  will  be  observed  that  the  assignment  of  errors  only 
relates  to  questions  of  correct  chancery  practice,  and  not  to 
the  decree  of  the  court  finding  the  interests  of  the  parties. 

Where  a  freehold  is  involved  in  the  original  decree,  but 
not  in  the  points  assigned  for  error,  the  appeal  should  be  to 
the  Appellate  Court  and  not  to  the  Supreme  Court.  Chee- 
ney  etal.  v.  Teese  et  ah,  113  111.  444;  Walker  v.  Pritchard, 
121  111.  221;  Malaer  et  al.  v.  Hudgens,  130  111.  225;  Franklin 
v.  Loan  &  Investment  Co.,  152  111.  345. 

After  she  had  answered  the  bill,  admitting  all  its  allega- 
tions claiming  dower  and  homestead,  and  the  court  had  de- 
creed partition  of  the  lands  and  assignment  of  dower  and 
homestead  in  accordance  with  her  claim,  and  after  she  had, 
on  the  filing  of  the  commissioner's  report,  filed  her  written 
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consent  for  a  sale  of  the  land  and  agreement  to  take  the 
value  of  her  dower  and  homestead  in  money,  we  are  of  the 
opinion  that  she  came  too  late  with  her  petition  to  amend 
her  answer  and  file  a  cross-bill.  The  coarse  pursued  by  her 
has,  to  us,  much  the  appearance  of  trifling  with  the  court. 
A  party  desiring  to  file  a  cross-bill  should  do  so  without  de- 
lay. If  further  time  is  needed  after  the  filing  of  the  answer 
it  should  be  asked  for.  Maher  v.  Buel,  39  111.  531;  Fielding 
v.  Fitzgerald,  130  111.  437. 

The  cross-bill  in  this  case  was  filed  after  the  hearing  and 
after  the  sale.  It  was  filed,  too,  without  leave,  and  was 
rightfully  stricken  from  the  files* 

Appellant  has  no  just  ground  for  complaint  against  the 
action  of  the  Circuit  Court.    Decree  affirmed. 


City  of  Joliet  v.  Eliza  H.  Youngs. 

1.  Municipal  Corporations— Liability  for  Failing  to  Keep  Side- 
walks in  Repair. — An  action  lies  against  a  municipal  corporation  on  be- 
half of  one  who,  while  in  the  exercise  of  reasonable  care  for  his  safety, 
sustains  injuries  by  reason  of  the  negligent  failure  to  perform  its  duty 
in  keeping  its  sidewalks  in  a  reasonably  safe  condition  and  repair  for  the 
use  of  persons  traveling  thereon. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  Charles  Blanchard,  Judge,  presiding. 
Heard  in  Chis  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

John  W.  D' Aroey,  attorney  for  appellant. 
George  S.  Hinckel,  attorney  for  appellee. 

Mk.  Justice  Harker  delivered  the  opinion  op  the  Court. 

This  is  an  appeal  from  a  judgment  of  $1,500,  recovered  by 
appellee  against  the  city  of  Joliet,  as  damages  for  injuries 
sustained  by  her  in  falling  on  a  defective  sidewalk. 
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While  it  is  contended  that  the  court  admitted  improper 
testimony — gave  improper  instructions  and  refused  others 
offered  by  appellant  which  were  proper — the  chief  ground 
upon  which  a  reversal  is  asked,  is  that  the  verdict  is  against 
the  evidence. 

The  evidence  in  the  record  shows  that  appellee,  a  feeble  old 
lady  of  sixty-seven  years,  was  passing  south  on  the  east  side 
of  Chicago  street,  in  Joliet,  in  company  with  her  daughter, 
and  when  in  the  act  of  stepping  from  the  main  sidewalk 
onto  the  cross-walk  at  the  intersection  of  that  street  with 
Clinton  street  she  fell  and  was  very  seriously  injured. 

At  this  point  there  is  a  large  stone  in  the  walk  four  feet 
and  four  inches  by  six  feet  and  eight  inches,  from  the  cor- 
ner of  which  was  a  loose  and  broken  part  which  moved  and 
rocked  when  stepped  upon.  It  had  been  in  that  condition 
for  months  prior  to  the  accident;  so  long  that  the  city  au- 
thorities might  have  discovered  it  by  reasonable  diligence. 
It  was  negligence  to  allow  it  to  remain  so.  It  was  such  a 
defect  as  would  entitle  a  party  to  recover,  if  injured  by  rea- 
son thereof,  while  in  the  exercise  of  reasonable  car?. 

While  the  evidence  is  not  entirely  clear  that  appellee 
tripped  upon  the  broken  piece,  it  is  of  such  a  character  as 
justifies  us  in  saying  that  the  verdict  of  the  jury  should  not 
be  disturbed  on  that  ground. 

There  is  no  reason  for  the  contention  that  appellee  was 
not  at  the  time  in  the  exercise  of  reasonable  care.  True,  she 
was  old  and  rather  feeble,  but  she  was  in  company  with  her 
daughter,  who  was  watchful  of  her  mother,  and  w'as,  at  the 
time,  pursuing  her  way  with  all  the  care  required  by  the 
law. 

An  action  lies  against  a  municipal  corporation  on  behalf 
of  one  who,  while  in  the  exercise  of  reasonable  care  for  his 
safety,  sustains  injuries  by  reason  of  the  negligent  failure 
to  perform  its  duty  of  keeping  its  sidewalks  in  a  reasonably 
safe  condition  and  repair  for  the  use  of  persons  traveling 
thereon.  Joliet  v.  Conway,  119  III.  490;  Rock  Island  v.  Cui- 
nelly,  126  Til.  408;  Chicago  v.  Kelley,  69  111.  475;  Carterville 
v.  Cook,  29  111.  App.  500. 
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Under  the  declaration,  and  upon  the  evidence,  the  jury 
were  justified  in  the  verdict  rendered. 

There  was  no  serious  error  committed  by  the  court  either 
in  the  admission  of  evidence  or  in  passing  upon  instructions. 

The  first  instruction  given  for  appellee  embodied  the  sub- 
stantial aVerments  of  one  count  in  the  declaration.  We  can 
not  see  how  this  was  prejudicial  to  the  interests  of  the  de- 
fendant. We  have  carefully  examined  the  instruction  and 
see  nothing  wrong  in  it. 

We  are  of  the  opinion  that  the  judgment  should  be  af- 
firmed. 


f 
Rodney  Gove  v.  Levi  B.  Sieving, 

1.  Appellate  Court  Practice — Refused  Instructions. — In  order  to 
raise  in  the  Appellate  Court  the  refusal  of  the  court  below  to  give  in- 
structions asked,  such  refusal  must  be  assigned  as  error. 

Assumpsit,  for  work,  labor  and  services.  Appeal  from  the  Circuit 
Court  of  Henderson  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10, 1895. 

Kirkpatriok  &  Alexander  and  J.  W.  Gordon,  attorneys 
for  appellant. 

K.  F.  Kobinson,  attorney  for  appellee. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

Appellee  brought  this  snit  before  a  justice  of  the  peace 
for  wages  earned  as  a  farm  hand  in  the  employ  of  appellant. 
The  principal  contest  was  upon  a  claim  of  set-off  by  appel- 
lant for  $42.50,  the  price  of  a  mare.  The  set-off  was  not 
allowed,  and  appellee  recovered,  both  before  the  justice  and 
on  appeal  to  the  Circuit  Court,  the  judgment  in  the  latter 
court  being  for  $32.17  and  costs. 
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It  is  olaimed  in  argument  that  certain  instructions  askecl 
by  defendant  were  improperly  refused,  but  there  is  no  as- 
signment of  error  in  such  action  of  the  court  and  it  can  not 
now  be  called  in  question. 

The  evidence  showed  that  plaintiff  worked  for  defendant 
at  $20  per  month,  and  that  he  bargained  for  the  mare  at 
$42.50,  which  he  was  to  pay  by  his  work.  He  broke  the 
mare  and  worked  her  some  in  his  work  on  defendantVfarm 
and  drove  her  on  the  roads,  and  she  was  kept  on  the  farm. 
Before  enough  wages  had  been  earned  to  equal  the  price  of 
the  mare  there  was  a  disagreement  of  the  parties,  and  the 
contract  of  employment  was  terminated  by  mutual  consent. 
They  were  unable  to  settle  on  account  of  defendant  refusing 
to  pay  for  one  week's  work.  Plaintiff  offered  to  lose  three 
days  of  that  time,  but  his  offer  was  rejected.  Defendant 
then  said  that  he  would  trust  him  for  the  balance  until  he 
earned  money  to  pay  it.  A  few  days  afterward  plaintiff 
called  for  the  mare,  but  defendant  refused  to  let  him  have 
her,  and  a  subsequent  dehiand  accompanied  by  an  offer  of 
ten  dollars  as  the  balance  due  met  with  a  like  refusal.  De- 
fendant said  that  the  first  refusal  was  because  plaintiff  said 
that  he  had  sold  her  ;  and  on  the  last  occasion  said  that  he 
would  not  listen  to  anything  less  than  fifteen  dollars. 

Under  this  evidence  the  question  for  the  jury  in  deter- 
mining the  right  to  the  set-off  was  whether  there  was  a 
complete  sale  of  the  mare.  Defendant  had  not  received  her 
from  plaintiff  as  security  for  any  balance  due  him,  and  if 
there  was  a  completed  sale  he  had  no  right  to  refuse  posses- 
sion to  plaintiff.  There  was  an  inconsistency  between  his 
refusal  and  his  claim  of  such  a  sale.  The  mare  had  been 
kept  on  his  farm,  although  plaintiff  had  broken  her  and 
made  some  use  of  her  while  working  there;  defendant  did 
not  recognize  any  absolute  right  of  plaintiff  to  her,  and  we 
think  the  jury  were  justified  in  finding  that  the  sale  was 
not  complete.    The  judgment  is  affirmed. 
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W.  H.  Howell  Company  v.  The  Charles  Pope  Glucose 

Company;  Charles  Pope,  J.  Wm,  Pope,  Richard 

Pope,  Arthur  Pope  and  Edward  Pope. 

1.  Injunctions — Requisites  of  a  Bill  for. — An  injunction  should  not 
be  granted  unless  it  is  charged  in  the  bill  by  facts  that  a  refusal  to 
grant  the  writ  would  work  irreparable  injury  to  the  complainant. 

2.  Water-Power—  When  Equity  Will  Interfere  to  Prevent  an  Un- 
reasonable Use  of. — Where  there  is  a  controversy  between  the  owners  o^ 
water-power  rights  growing  out  of  what  is  claimed  to  be  an  unreasonable 
use  of  the  power  by  one  to  the  prejudice  of  the  others,  equity  will  not 
extend  its  restraining  arm  until  it  has  been  determined  by  a  court  of 
law  that  the  use  complained  of  is  unreasonable. 

3.  Same—  Unreasonable  Use  ajQuestionof  Fact. — What  is  a  reason- 
able or  an  unreasonable  use  of  water  is  a  question  of  fact,  to  be  deter- 
mined by  a  jury  from  the  evidence. 

4.  Surface  Waters — Remedy  for  a  Diversion  of. — An  injunction  is 
the  proper  remedy  to  restrain  a  wrongful  diversion  of  surface  waters 
upon  the  land  of  another. 

Bill  for  an  Injunction.— Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December  10, 
1895. 

Chas.  Wheaton,  attorney  for  appellant. 

A.  J.  Hopkins,  N.  J.  ALDKicHrjand  F.  H.  Thatcher,  attor- 
neys for  appellees. 

What  constitutes  reasonable  use  depends  upon  the  circum 
stances  of  each  particular  case,  and  no  positive  rule  of  law 
can  be  laid  down  to  define  and  regulate  such  use  with  entire 
precision,  is  the  language  of  all  the  authorities  upon  the 
subject.  In  determining  this  question,  regard  must  be  had 
to  the  subject-matter  of  the  use,  the  occasion  and  manner 
of  its  application,  its  object,  extent,  and  the  necessity  for  it, 
to  the  previous  usage,  and  to  the  nature  and  condition  of 
the  stream;  the  fall  of  water,  its  volume,  velocity  and  pros- 
pective rise  and  fall,  are  important  elements  to  be  consid- 
ered.   Timms  v.  Bear,  29  Wis.  265. 

Vol.  LXI  to 
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A  court  of  chancery  can  not  take  jurisdiction  until  the 
rights  of  riparian  owners  to  the  reasonable  use  of  water  has 
been  determined  by  a  jury.  Batavia  Mfg.  Co.  v.  Newton 
Wagon  Co.,  91  111.  246;  Druley  v.  Adams,  102  111.  177. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

Appellant  exhibited  its  bill  in  chancery  to  the  Circuit 
Court  showing  that  a  dam  was  erected  across  Fox  river  at 
Geneva,  Illinois,  over  fifty  years  ago,  for  the  purpose  of 
creating  water-power;  that  through  various  conveyances  it 
and  other  owners  had  become  tenants  in  common  of  the 
water  and  water-power  at  that  place  as  follows :  Fourteen 
hundred  eighty-two  inches  on  the  east  side  of  the  river  to 
Bennett  &  Gates,  to  be  drawn  on  the  east  side  of  the  river; 
300  inches  on  the  east  side  of  the  river  to  the  W.  H.  Howell 
Company,  to  be  drawn  on  the  east  side;  500  inches  to  the 
W.  H.  Howell  Company,  to  be  drawn  on  the  west  side  of 
the.  river,  and  1,250  inches  to  the  Charles  Pope  Glucose 
Company,  to  be  drawn  on  the  west  side  of  the  river;  that 
said  owners  were  entitled  to  use  and  did  use  for  manufac- 
turing purposes  the  water  power — Bennett  &  Gates  for  a 
large  flouring  mill;  the  Charles  Pope  Glucose  Company  for  a 
glucose  factory;  the  "W.  H.  Howell  Company,  the  300 
inches  on  the  east  side  for  a  flouring  mill,  and  the  500  inches 
on  the  west  side  for  a  foundry;  that  the  respective  owners 
were  entitled  to  the  water  called  for  in  their  convevances  in 
a  reasonable  manner  and  at  reasonable  hours  only;  that  in 
the  dry  seasons  of  the  year  Fox  river  does  not  furnish  the 
full  amount  of  water  called  for  by  the  conveyances  nor  to 
supply  the  wants  of  the  mills  and  factories  if  run  continu- 
ously; that  to  obviate  that  difficulty  and  give  to  each  owner 
a  supply  in  proportion  to  proprietorship  it  had  been  the 
custom  at  Geneva,  as  well  as  at  St.  Charles,  Elgin,  and  other 
points  upon  Fox  river  where  dams  were  maintained  to  fur- 
nish water-power,  to  shut  down  the  mills  and  factories  of 
nights  and  Sundays,  so  that  water  would  accumulate  for 
their  use  in  day  time  of  week  days;  that  such  a  course  is 
necessary  to  enable  the  respective  owners  in  times  of  low 
water  to  have  a  fair  and  reasonable  use  of  the  water  during 
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the  usual  hours  of  the  day  and  the  working  days  of  the  week; 
that  the  Glucose  company  ,*in  disregard  of  the  conditions  and 
rights  of  the  other  owners,  has  during  the  low-water  season, 
operated  its  factory  by  water-power,  not  only  during  the 
usual  working  hours  in  day  time  but  every  hour  of  the  night 
and  Sunday,  thereby  exhausting  the  water  and  preventing 
an  accumulation  of  it  in  the  mill  pond;  that  the  effect  of 
such  continuous  and  incessant  use  of  water  is  to  deprive  ap- 
pellant and  other  owners  of.  any  use  of  the  water-power 
created  by  the  dam;  and  that  such  use  of  the  water  is 
unreasonable  and  works  great  damage  to  the  business  of 
appellant. 

The  bill  prays  for  an  injunction  restraining  the  Glucose 
company  from  using  the  water-power  on  nights  and  Sun- 
days, or  at  hours  and  times  that  are  unusual  and  unreason- 
able for  such  use,  and  that  upon  a  final  hearing  of  the  cause, 
the  defendants  and  complainants  in  the  bill  be  decreed  to 
have  the  use  and  enjoyment  of  their  right  of  water  power 
only  in  a  reasonable  manner  and  at  reasonable  times,  in 
proportion  to  the  capacity  of  Fox  river,  and  that  the  defend- 
ant be  perpetually  enjoined  from  running  the  water  wheels 
of  its  factory  nights  and  Sundays,  while  the  mills  above 
Geneva  are  shut  down  and  the  water  in  the  pond  is  low, 
and  it  be  restricted  in  its  use  of  the  water-power  to  the  usual 
and  reasonable  hours  of  week  days. 

Upon  the  filing  of  the  bill  the  master  in  chancery  granted 
a  temporary  injunction  as  prayed  for. 

Appellees  filed  a  demurrer  to  the  bill.  The  Circuit  Court 
sustained  the  demurrer,  dissolved  the  injunction,  and  dis- 
missed the  bill  for  want  of  equity. 

The  sole  question  for  our  decision  is  whether  such  a  case 
is  presented  by  the  bill  as  authorized  a  court  of  equity  to 
take  jurisdiction.  A  writ  of  injunction  should  not  be  granted, 
unless  it  is  charged  in  the  bill  by  facts  that  a  refusal  to  grant 
the  writ  would  work  irreparable  injury  to  the  complainant. 
The  bill  fails  to  show  that  the  injury  is  irreparable  or  of  a 
continuous  character.  It  is  not  claimed  that  the  injury 
operates  more  than  for  the  few  months  of  the  low  water 
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season,  and  there  is  no  charge  in  the  bill  that  the  Glucose 
company  is  not  able  to  pay  any  damages  that  may  be 
awarded  against  it  for  the  misuse  of  the  water. 

Whatever  may  be  the  rule  of  law  in  other  States,  we  think 
it  is  settled  in  this,  that  where' there  is  a  controversy  be- 
tween the  owners  of  water-power  rights,  growing  out  of 
what  is  claimed  to  be  an  unreasonable  use  of  the  power  by 
one  to  the  prejudice  of  the  others,  equity  will  not  extend  its 
restraining  arm  until  it  has  been  determined  by  a  court  of 
law  that  the  use  complained  of  is  unreasonable.  Bliss  v. 
Kennedy,  43  111.  67. 

The  question  of  what  is  a  reasonable  or  unreasonable  use 
of  water  is  one  of  fact  to  be  determined  by  a  jury  from  the 
evidence.  Batavia  Manufacturing  Co.  v.  Newton  Wagon 
Co.,  91  111.  230. 

All  three  of  the  owners  named  in  the  bill  had  a  right  to 
participate  in  the  use  of  the  water-power;  neither  had  the 
right  to  monopolize  it  or  use  it  to  such  an  unreasonable 
extent  as  to  preclude  its  proportionate  use  by  the  others. 

To  determine  how  much  one  may  use  without  infringing 
upon  the  rights  of  the  others,  it  is  not  for  the  chancellor 
to  determine,  but  a  question  to  be  left  to  the  judgment  of 
a  jury. 

There  is  a  distinction  between  this  kind  of  a  case  and  one 
where  it  is  sought  to  restrain  the  proposed  wrongful  diver- 
sion of  surface  water  upon  the  lands  of  another.  An  in- 
junction in  such  a  case  was  held  to  be  the  proper  remedy  by 
our  Supreme  Court  in  Hicks  v.  Siliman,  93  111.  255,  and  in 
Dayton  v.  Drainage  Commissioners,  128  111.  271,  but  there 
is  nothing  in  either  one  of  the  opinions  rendered  in  those 
cases,  militating  against  the  rule  laid  down  in  Bliss  v.  Ken- 
nedv,  43  III.  67. 

We  do  not  entertain  the  view,  as  contended  by  counsel  for 
appellant,  that  the  demurrer  filed  by  appellees  admitted  the 
charge  in  the  bill  that  appellees'  use  of  the  water  was  un- 
reasonable, and  therefore  that  it  was  not  necessary  that  a 
jury  should  first  determine  that  question. 

We  think  the  court  properly  sustained  the  demurrer  and 
dismissed  the  bill.    Decree  affirmed. 
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Nancy  J.  Noel  t.  The  Modern  Woodmen  of  America. 

1.  Beneficiary  Associations— Proceedings  to  Expel  Members.— Pro- 
ceedingB  of  a  beneficiary  association  to  expel  members  are  quasi  judi- 
cial in  their  character,  and  where  the  local  body,  which  under  the  by- 
laws of  th«j  association  constitutes  the  court,  acquires  jurisdiction,  its 
judgment  pronounced  in  good  faith  will  be  binding. 

2.  S amr— By-Laws  Which  Cover  Drunkenness. — A  by-law  of  a  bene- 
ficiary association  which  forbids  saloonkeepers  and  saloon  bartenders 
from  becoming  members,  and  authorizing  the  expulsion  of  members  for 
conduct  unbecoming  or  likely  to  bring  disrepute  upon  themselves,  their 
families  or  the  craft,  or  drunkenness,  is  broad  enough  to  authorize  an 
expulsion  for  "  being  a  saloonkeeper  and  a  saloon  bartender  and  for 
drunkenness." 

3.  Same — Insanity  of  Member  Does  Not  Believe  Him  from  His  Obli- 
gations.— Where  there  is  no  claim  that  a  member  of  a  beneficiary  associ- 
ation lacked  mental  capacity  to  enter  into  the  contract  which  made  him 
a  member  of  the  association,  his  subsequent  mental  incapacity  can  not 
relieve  him  from  a  compliance  with  its  regulations  any  more  than  in  any 
other  form  of  contract. 

4.  Insane  Persons— Jurisdiction  of— How  Acquired  by  Courts. — 
Jurisdiction  of  an  insane  person  may  be  acquired  by  courts  in  the  same 
manner  as  jurisdiction  of  a  sane  person. 

5.  Same — Judgments  Against — Not  to  be  Questioned  Collaterally. — A 
judgment  against  an  insane  person  can  not  be  questioned  collaterally; 
unless  set  aside  by  a  direct  proceeding  for  that  purpose,  such  a  judgment 
is  of  undoubted  validity. 

6.  Notice— Proof  of  the  Service  of.— In  the  absence  of  any  statute 
or  by-law  upon  the  subject  the  service  of  a  notice  of  charges  against 
him,  etc.,  upon  a  member  of  a  beneficiary  association  may  be  proved  by 
oral  testimony. 

7.  Records— Recitals  of,  Construed— Presumptions. — Where  a  record 
shows  that  a  question  was  put  to  vote  and  carried  by  a  unanimous  vote 
of  seventeen  votes,  the  presumption  is  that  it  was  carried  by  a  unani- 
mous vote  of  all  the  members  present. 

Assumpsit,  on  a  beneficiary  certificate.  Appeal  from  the  Circuit 
Court  of  Peoria  County;  the  Hon.  Thomas  M.Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

I.  0.  Pinknet  and  Geo.  B.  Foster,  attorneys  for  appel- 
lant, contended  that  where  a  by-law  requires  a  two-thirds, 
vote  of  the  members  present  in  order  to  expel,  such  requi* 
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ment  means  "  an  affirmative  vote  of  two-thirds  of  those 
visibly  present,  and  not  of  those  actually  voting."  Labou- 
chere  v.  Warncliff  e,  13  Ch.  D.  346.  It  is  also  the  law,  that 
where  expulsion  is  attempted,  the  members  must  act  as  in 
the  transaction  of  other  important  corporate  business,  and 
by  a  recorded  vote  of  the  body.  Med.  &  Surg.  Soc.  v. 
Westerly,  75  Ala.  248;  Gray  v.  Christian  Soc.,  137  Mass. 
329;  People  v.  Mechanic's  Soc.,  22  Mich.  86. 

A  judgment  by  default  is  irregular  unless  it  appears  by  a 
return  upon  a  process  that  it  has  been  served,  and  what 
day  service  was  made.  Garrett  v.  Phelps,  1  Scam.  331;  Jan- 
uary v.  Henry,  3  T.  B.  Mon.  (Ky.)  8:  Bascom  v.  Young,  7 
Mo.  1;  Ditch  v.  Edwards,  1  Scam.  127;  Wilson  v.  Great- 
house,  1  Scam.  174;  Clemson  v.  Hamm,  1  Scam.  176;  Ogle 
v.  Coffee,  1  Scam.  239. 

It  is  not  the  policy  of  the  law  to  punish  irresponsible  per- 
sons for  their  acts,  even  if  they  be  criminal  in  character. 
"  Punishment  is  not  the  object  of  the  law  when  persons  un- 
sound in  mind  are  the  wrongdoers."  Mclntyre,  Adni.,  v. 
Sholty,  Adm.,  121  111.  660. 

Again,  it  is  held  that  "  courts  will  protect  the  party 
against  his  own  acts  done  under  a  state  of  insanity,  although 
he  has  brought  on  the  condition  of  drunkenness."  Wig- 
glesworth  v.  Steers  et  al,  1  Hen.  &  Munf.  70;  24  Vt.  224; 
1  Parson  on  Contracts,  310-311,  and  notes. 

Winslow  Evans,  attorney  for  appellee,  contended  that 
an  estoppel  arises  when  the  insurer,  having  full  knowledge 
of  the  facts  of  a  breach  of  the  conditions  of  the  contract  of 
insurance  entitling  it  to  forfeit  the  policy,  nevertheless 
goes  on,  and  by  any  conduct  treats  the  contract  so  that  the 
insured  is  led  to  believe,  and  act  on  the  belief,  that  the  con- 
tract is  still  in  force.  May  on  Insurance,  Sees.  505-507  and 
Sec.  497  (note  3);  Mutual  Life  Insurance  Co.  v.  Ammerman, 
119  111.  336;  Bacon  on  Life  Insurance,  Sees.  420-423. 

An  insane  person  may  be  sued  and  jurisdiction  obtained 
over  him  the  same  as  if  he  were  sane. 

Tt  is  held  by  all  courts  that  a  judgment  against  a  person 

disi. 
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who  was  non  compos  mentis  at  the  time  of  its  rendition, 
though  without  joining  his  legal  guardian,  is  binding  and 
conclusive  upon  him,  is  not  to  be  impeached  in  any  collat- 
eral action,  and  stands  as  a  valid  adjudication  until  annulled 
or  reversed  in  some  direct  proceeding  for  that  purpose.  1 
Black  on  Judgments,  Sec.  205. 

The  general  rule  is  that  when  it  is  once  made  to  appear 
that  a  court  has  jurisdiction,  both  of  the  subject-matter  and 
of  the  parties,  the  judgment  of  the  decree  which  it  pro- 
nounces must  be  held  conclusive  and  binding  upon  the 
parties  thereto  and  their  privies,  notwithstanding  the  court 
may  have  proceeded  irregularly,  or  erred  in  its  application 
of  the  law  in  the  case  before  it.  Maloney  v.  Dewey  et  al., 
127  III.  395;  Cooley,  Constitutional  Limitations,  408  et  seq. 

Until  inquisition  and  the  appoihtment  of  a  conservator, 
it  is  competent  to  commence  suit  against  the  lunatic.  The 
complainant  is  not  bound  to  ascertain  the  mental  capacity 
of  the  defendant  and  have  a  conservator  appointed  before 
he  can  bring  suit.  Maloney  et  al.  v.  Dewey  et  al.,  127  111. 
403. 

"Where  charges  are  preferred  against  a  member  who  is 
apparently  of  unsound  mind,  his  failure  to  appear  and 
answer  is  not  excused  by  his  insanity,  and  the  association 
may  regularly  proceed  according  to  its  laws  to  convict  and 
punish  him  by  expulsion.  1  Beach  on  Private  Corpora- 
tions, Sec.  S3;  Pfeiffer  v.  Weishaupt,  13  Daly  161. 

J.  W.  White,  of  counsel. 

Me.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

This  suit  was  brought  by  appellant  on  a  certificate  of  mem- 
bership, issued  to  her  husband,  who  had  afterward  died, 
which  provided  for  the  payment  by  appellee  to  her  of 
$3,000  upon  his  death.  On  a  trial  before  the  court  there 
was  a  finding  and  judgment  for  appellee. 

One  of  the  conditions  of  the  contract  sued  on  was  that  if 
the  member  holding  the  certificate  should  be  expelled  fro*'* 
his  local  camp,  which  was  the  local  branch  of  the  orderfe 
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certificate  should  be  null  and  void  and  all  moneys  paid  and 
all  rights  and  benefits  accrued  should  be  absolutely  forfeited. 
The  defense  made  at  the  trial  was  that  plaintiff's  husband 
had  been  so  expelled  for  being-  a  saloon  keeper  and  a  saloon 
bartender,  and  for  drunkenness.  This  defense  was  set  up  by 
a  plea,  which  plaintiff  sought  to  meet  by  a  replication  alleg- 
ing that  her  husband  was  insane  at  the  time  of  his  expulsion, 
and  for  more  than  six  months  prior  thereto,  but  the  court  sus- 
tained a  demurrer  to  the  replication.  It  is  insisted  that  the 
court  erred  in  the  conclusion  that  mental  incompetency  was 
not  a  bar  to  the  proceeding  for  expulsion. 

The  proceeding  which  resulted  in  the  expulsion  was  quasi 
judicial  in  its  character,  and  if  the  local  camp,  which  under 
the  by-laws  of  the  order  constituted  the  court,  had  acquired 
jurisdiction,  its  judgment  pronounced  in  good  faith  was  bind- 
ing. The  rule  is  that  jurisdiction  of  an  insane  person  may 
be  obtained  in  the  same  manner  as  if  he  were  sane,  and  a 
judgment  against  such  a  person  can  not  be  impeached  in 
any  collateral  action.  Unless  set  aside  by  a  direct  proceed- 
ing for  that  purpose,  such  a  judgment  is  of  undoubted  valid- 
ity. Maloney  v.  Dewey,  127  111.  395;  1  Black  on  Judgments, 
Sec.  205;  Freeman  on  Judgments,  Sec.  123;  1  Beach  on 
Private  Corporations,  Sec.  83;  Pfeiffer  v.  Weishaupt,  13 
Daly  161. 

The  plea  which  the  replication  of  insanity  professed  to 
answer  averred  service  of  notice  upon  the  member  that 
charges  had  been  brought  against  him,  together  with  a  copy 
of  the  same,  and  that  he  should  appear  at  a  regular  meeting 
of  the  camp  at  a  specified  time  and  place,  where  he  might 
be  present  if  he  desired,  with  witnesses  or  documents  neces- 
sary for  his  defense.  In  the  case  of  United  Workmen  v. 
Zuhlke,  1 29  111.  29S,  relied  on  in  support  of  the  replication, 
there  was  no  service  of  notice  or  process  on  the  member, 
but  the  judgment  of  expulsion  rested  on  his  entry  of  appear- 
ance and  admission  of  facts. 

Being  insane  he  could  not  give  consent  or  make  admis- 

■  ns,  and  the  decision  does  not  tend  to  support  the  claim 
Jurisdiction  could  not  have  been  obtained  by  service  of 
j.  The  demurrer  was  properly  sustained. 


s 
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Another  replication  to  the  plea  of  expulsion  set  up  a 
waiver  of  the  forfeiture,  by  defendant  giving  notice  of  mor- 
tuary assessments  and  receiving  the  same,  but  the  supposed 
waiver  was  alleged  to  have  occurred  before  the  forfeiture, 
and  for  that  reason  the  replication  was  bad  and  was  so  held 
on  demurrer. 

There  were  also  offers  to  prove  on  the  trial  the  same  mat- 
ters alleged  in  the  above  mentioned  replications,  but  this 
was  not  permitted,  and  the  rulings  in  that  respect  were 
right. 

The  records  of  the  local  camp,  of  which  plaintiff's  husband 
was  a  member,  were  offered  in  evidence,  and  they  showed  a 
compliance  with  the  by-laws  of  the  order  in  the  proceedings 
had.  The  trial  was  held  at  the  hall  of  the  camp  December 
27,  1892,  and  the  record  showed  that  the  "escort"  testified 
at  the  trial  that  he  delivered  a  copy  of  the  charges  to  the 
accused,  December  15,  1892,  and  at  the  same  time  notified 
him  to  appear  at  the  time  and  place  for  trial,  naming  them, 
bat  this  evidence  of  service  being  objected  to,  the  notice  arid 
copy  of  charges  were  produced,  and  the  time  and  manner  of 
service  by  copies  on  the  accused  were  proven  by  oral  testi- 
mony. It  is  urged  that  this  proof  was  incompetent,  and 
that  the  service  should  have  been  proved  by  a  return 
indorsed  on  the  notice  and  copy  of  charges.  We  know  of 
no  statute  or  rule  of  law  that  would  make  such  a  return 
evidence  of  service,  and  no  by-law  is  shown  which  could 
have  that  effect.  We  do  not  doubt  that  the  oral  evidence 
was  admissible. 

A  two-thirds  vote  was  required  to  expel  a  member,  and  it 
is  claimed  that  the  record  failed  to  show  such  a  vote.  The 
record  recited  the  putting  to  vote  of  the  question  of  expul- 
sion, and  that  it  was  carried  by  a  unanimous  vote  of  seven- 
teen votes.  Such  a  record  has  been  construed  to  mean  that 
there  was  an  affirmative  vote  of  all  the  members  present. 
Barr  v.  Village  of  Auburn,  89  111.  369.     It  was  sufficient. 

It  is  complained  that  the  trial  was  not  for  offenses  for  which 
a  member  was  liable  to  expulsion.  The  by-laws  forbade 
saloonkeepers  and  saloon  bartenders  from  becoming  mem- 
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bers,  and  authorized  expulsion  of  a  member  for  conduct  that 
was  unbecoming,  or  likely  to  bring  disrepute  upon  himself, 
his  family,  or  the  craft,  or  drunkenness.  The  charges  were 
within  the  terms  of  the  by-laws. 

It  is  also  argued  that  the  judgment  of  expulsion  was  void 
because  insanity  had  absolved  the  accused  from  his  obliga- 
tions to  keep  the  rules  of  the  order  and  he  could  not  be 
found  guilty  of  their  violation. 

There  is  no  claim  that  he  lacked  power  or  mental  capacity 
to  enter  into  the  contract,,  or  that  it  was  invalid  for  anv 
reason,  and  his  subsequent  mental  incapacity  could  not  re- 
lieve him  from  a  compliance  with  its  duties  and  regulations 
any  more  than  in  any  other  form  of  contract.  For  a  breach 
of  those  duties  he  was  liable  to  suffer  the  penalty  prescribed 
in  the  contract  and  by-laws. 

The  rules  enforced  by  the  expulsion  were  not  immoral, 
contrary  to  public  policy  or  in  contravention  of  the  laws  of 
the  land.  The  methods  prescribed  were  folio  wed  in  apparent 
good  faith  to  protect  the  defendant  under  its  contract,  and 
the  judgment  of  the  tribunal  chosen  by  the  deceased  to  pass 
on  the  question  having  been  exercised  in  good  faith,  should 
be  respected  and  enforced.  The  judgment  of  the  Circuit 
Court  will  be  affirmed. 


T.  W.  Coe  v.  Simmons  Boot  &  Shoe  Co.  et  al. 

1.  Marshaling  op  Assets— A  Doctrine  of  Equity.—The  doctrine 
that  firm  property  shall  first  be  subjected  to  the  payment  of  firm  debts 
in  preference  to  individual  debts  obtains  only  in  equity.  The  law  disre- 
gards such  preferences. 

2.  Partnership— Rights  of  Creditors. — The  right  of  firm  creditors 
to  have  the  firm  assets  so  marshaled  as  to  satisfy  their  own  debts  first 
can  only  be  worked  out  through  the  equities  of  the  partners. 

8.  Same — Rights  of  Members  as  to  Finn  Debts. — Each  member  of  a 
partnership  has  an  equitable  right  to  have  the  partnership  assets  applied 
in  the  first  instance  to  the  payment  of  the  firm  debts. 

4.  Appeals-- By  Sheriff— From  Order  of  Distribution. — An  nppeal 
lies  by  a  sheriff  from  an  order  of  the  Circuit  Court  of  his  county  direct- 
ing him  as  to  the  distribution  of  moneys  in  his  hands  among  execution 
creditors. 


\ 
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Order  of  Distribution. — Moneys  in  sheriffs  hands,  etc  Appeal  from 
the  Circuit  Court  of  Livingston  County;  the  Hon.  Alfred  Sample, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1895.  Reversed 
and  remanded.    Opinion  filed  December  10, 1895. 

Statement  of  the  Case. 

On  the  6th  of  August,  1894,  L.  B.  Dominy,  the  Pon- 
tiac  Shoe  Mfg.  Co.,  and  the  First  National  Bank  of  Fair- 
bury,  respectively,  obtained  judgments  by  confession  against 
the  firm  of  Sims  &  Blair,  boot  and  shoe  merchants  at  Fair- 
bury,  Illinois,  aggregating  $1,129.09. 

Executions  were  issued  at  once  and  levied  upon  a  certain 
stock  of  boots  and  shoes  and  rubber  goods,  belonging  to 

Sims  &  Blair. 

August  6,  1894,  L.  B.  Dominy  obtained  judgment  by  con- 
fession against  Charles  F.  Sims  for  $569.95,  on  which  execu- 
tion was  issued  at  once,  and  a  levy  made  on  Sims'  individual 
interest  in  said  firm  stock  of  goods.  On  same  date  Dominy 
got  judgment  against  J.  A.  Blair,  the  other  member  of  the 
firm,  and  M.  P.  Blair,  who  was  surety  on  note,  for  $4S7.45. 
Execution  issued  at  once,  and  levy  was  made  on  J.  A. 
Blair's  undivided  interest. 

August  6, 1894,  C.  J.  Merit  obtained  judgment  by  con- 
fession against  J.  A.  Blair  and  M.  P.  Blair,  surety  on  note 
for  $566.90.  Execution  issued  at  once,  and  levy  was  made 
on  J.  A.  Blair's  undivided  interest  in  said  stock  of  goods. 

August  14,  1894,  Margaret  W.  Merit  obtained  judgment 
against  Charles  F.  Sims  for  $529.45,  and  on  same  date  C.  J. 
Merit  got  judgment  against  Sims  for  $309.45.  Executions 
were  issued  at  once,  and  levy  was  made  on  Sims'  undivided 
interest. 

T.  W.  Coe,  as  sheriff,  at  once  advertised  a  sale  of  said 
stock  of  goods  under  said  executions  issued  August  6th  for 
August  20th. 

August  18,  1894,  Simmons  Boot  &  Shoe  Company  noti- 
fied said  Coe  that  they  had  a  claim  against  Sims  &  Blair, 
on  which  suit  was  then  pending  in  Circuit  Court,  .and  that 
out  of  the  proceeds  of  said  sale  they  would  demand  pay- 
ment.   Some  other  firm  creditors  did  the  same. 
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August  20,  1894,  Coe  read  all  of  said  executions  publicly 
at  place  of  sale  just  before  offering  the  goods.  Stock  was 
offered  in  job  lots  first;  then  the  stock  and  fixtures  as  a 
whole  were  offered  for  sale.  More  having  been  offered  for 
the  whole  than  the  job  lot  bids  aggregated,  the  goods  were 
sold  in  mass  for  $2,695.77.  Out  of  the  proceeds,  the  sheriff 
satisfied  the  three  partnership  executions,  but  refused  to 
make  any  further  distribution  without  an  order  of  court. 

August  25,  1894,  all  the  appellees  except  Simmons  Boct 
&  Shoe  Company  filed  transcripts  of  judgments  obtained 
before  a  justice  of  the  peace,  in  the  Circuit  Court,  and  pro- 
cured executions,  and  delivered  them  to  Coe  and  demanded 
payment  out  of  the  remaining  proceeds  of  sale  then  in  sher- 
iff's hands,  but  the  latter  refused  to  so  distribute  the  funds. 

October  12,  1894,  Simmons  Boot  &  Shoe  Company  recov- 
ered judgment  by  default  in  Circuit  Court  against  Sims  & 
Blair  for  $309,  and  took  cut  execution. 

October  31,  1894,  Simmons  Boot  &  Shoe  Company,  the 
other  appellees  joining,  filed  a  motion  in  the  Circuit  Court 
in  case  of  Simmons  Boot  &  Shoe  Co.  v.  Sims  &  Blair  for  a 
rule  on  sheriff  Coe  to  show  cause  why  he  should  not  apply 
the  remainder  of  the  proceeds  of  said  sale  to  the  payment 
of  their  executions  against  Sims  &  Blair,  which  motion 
was  resisted  by  said  individual  creditors  and  said  Coe. 

On  a  hearing  of  the  motion,  the  court  ordered  appellant 
as  sheriff  to  give  preference  to  the  partnership  creditors  over 
individual  creditors,  and  apply  the  remainder  of  the  pro- 
ceeds of  sale,  first,  to  the  executions  held  by  partnership 
creditors. 

From  that  order  appellant  prosecutes  this  appeal. 

C.  F.  H.  Carrithers  and  O.  W.  Patton,  attorneys  for 
appellant,  contended  that  the  equitable  rule  which  requires 
the  assets  of  the  firm  to  be  first  applied  to  the  payment  of 
firm  debts,  and  the  individual  assets  to  the  payment  of 
individual  debts  of  the  partners,  is  founded,  not  upon  the 
equities  of  the  creditors  but  upon  the  equities  of  the 
partners.      Each  member  of  the  firm  has  an  equitable 
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right  to  have  partnership  assets  applied  in  the  first 
instance  to  the  satisfaction  of  partnership  debts.  But 
firm  creditors  whose  debts  have  not  been  reduced  to  judg- 
ment have  no  specific  lien,  either  legal  or  equitable,  upon  the 
property  of  either  the  firm  or  of  the  individual  partners, 
and  their  right  to  have  the  firm  assets  so  marshaled  as  to 
satisfy  their  debts  first,  can  only  be  worked  out  through 
the  equities  of  the  partners.  Hanford  et  al.  v.  Prouty  et 
al.,  133  111.  351;  Ex  parte  Ruffin,  6  Ves.  119;  Huiskamp  v. 
Moline  Wagon  Co.,  121  U.  S.  311;  1  Bates  on  Partnership, 
Sec.  559;  Myers,  Fed.  Dec,  Vol.  15,  Sec.  1852;  Williamson  v. 
Adams,  16  App.  564;  Hapgood  v.  Cornwell,  4S  111.  64. 

Cases  may  and  do  arise  when  an  equal  or  superior  equity 
mav  be  created  in  favor  of  a  creditor  of  a  member  of  the 

as 

firm,  as  in  this  case,  by  furnishing  the  capital  upon  which 
the  business  was  commenced.  Miller  v.  Robinson,  34  App. 
469;  Reeves,  Stevens  &  Co.  et  al.  v.  Mark  Ayers  et  al.,  38 
111.418. 

Where  there  are  equal  equities  the  first  in  order  of  time 
prevails.     Miller  v.  Robinson,  supra. 

The  undivided  interest  of  one  partner  may  be  levied  upon 
and  sold  on  execution  in  favor  of  an  individual  creditor. 
Such  creditor  is  not  required  to  go  into  chancery  in  the  first 
instance  to  ascertain  whether  his  debtor  will  have  a  surplus 
after  the  payment  of  all  partnership  debts.  Chandler  v. 
Lincoln,  52  111.  74. 

H.  H.  McDowell.  Herbert  Powell  and  Straws  &  Nor- 
ton,  attorneys  for  appellees,  contended  that  a  court  of  equity 
will  not  take  jurisdiction  where  it  has  first  been  acquired 
by  a  court  of  law,  unless  there  is  some  equitable  circum- 
stance in  the  case  which  the  party  can  not  avail  himself  of 
at  law.  Subject  to  this  qualification  the  rule  is  inflexible. 
Mason  v.  Piggott,  11  111.  89;  Coughron  v.  Swift,  18  I1L41C5 
Ross  v.  Buchanan,  13  111.  59; *  Bigelow  v.  Andress,  31  111. 
322;  Russell  v.  Chi.  Tr.  and  Sav.  Bank,  139  111.  551;  Chit, 
tenden  v.  Rogers,  42  111.  95. 

This  rule  has  been  so  often  repeated  as  to  have  become 
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a  recognized  legal  maxim,  that  a  party  can  have  no  standing 
in  a  court  of  equity  who  has  an  adequate  remedy  at  law. 
Richards  v.  L.  S.  &  M.  S.  Ry.  Co.,  25  111.  App.  139; 
Gore  v.  Kramer,  117  111.  176;  Werden  v.  Graham,  107  111. 
169;  Long  v.  Barker,  85  111.  431;  Puterbaugh  v.  Elliott,  22 
111.157;  City  of  Peoria  v.  Kidder,  26  111.351;  Winkler  v. 
Winkler,  40  111.  184. 

A  court  of  law  may  exercise  equitable  jurisdiction  over 
the  execution  of  its  own  process,  and  it  is  its  duty  to  do  so 
whenever  the  circumstances  require  it  and  it  may  be  done 
without  injustice  to  any  party.  Mason  v.  Thomas,  24  111. 
286;  Watson  v.  Reissig,  24  111.  281. 

Courts  of  law  have  a  general  supervisory  power  over 
their  process,  either  mesne  or  final,  and,  according  to  the 
settled  practice,  may  prevent  or  correct  any  abuse  of  it. 
Robinson  v.  Chesseldine,  5  111.  333;  Farrell  v.  McKee,  36 
111.  230;  Chittenden  v.  Rogers,  42  111.  99. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court,  di- 
recting the  sheriff  of  Livingston  county  to  give  preference 
to  partnership  execution  creditors  over  individual  creditors 
of  members  of  an  insolvent  mercantile  firm. 

The  executions  of  the  individual  creditors  were  prior  to 
those  of  the  partnership  creditors. 

We  think  the  doctrine  of  qui  prior  eat  tempore  potior  est 
jure,  applies. 

The  doctrine  that  firm  property  should  first  be  subjected 
to  the  payment  of  firm  debts  in  preference  to  individual 
debts,  obtains  only  in  equity.  The  law  disregards  such 
preference.  It  is  founded  upon  the  equities  of  the  partners, 
and  upon  the  equities  of  the  creditors.  Each  member  of 
the  firm  has  an  equitable  right  to  have  partnership  assets 
applied  in  the  first  instance  to  the  satisfaction  of  partner- 
ship debts. 

The  right  of  firm  creditors  to  have  the  firm  assets  so 
marshaled  as  to  satisfy  their  debts  first,  can  only  be  worked 
out  through  the  equities  of  the  partners.     1  Story,  Equity 
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Jurisprudence,  Sec.  675;  Singer,  Nimick  &  Co.  v.  Carpenter, 
Exr.,  125  111.  117;  Hanford  et  al.  v.  Prouty  et  al.,  155  111. 
339;  Wallace  v.  Stongall,  52  111.  App.  471. 

We  do  not  entertain  the  view  contended  for  by  counsel 
for  appellees,  that  the  appeal  should  be  dismissed,  for  the 
reason  that  appellant,  being  merely  an  officer  holding  the 
executions,  is  not  personally  interested  in  the  proceeds  of 
the  sale. 

The  order  is  direct  against  him,  and  he  has  the  right  to 
have  it  reviewed  by  this  court. 

The  order  should  be  reversed  and  the  cause  remanded,  to 
enable  the  Circuit  Court  to  enter  an  order  upon  the  motion 
consistent  with  the  views  herein  expressed.  Reversed  and 
remanded. 


Squire  Dingee  Co.  v.  Mary  McDonald. 

1.  Instructions— Relating  to  Tenders— Errors  in—When  Rendered 
Immaterial, — An  error  in  giving  or  refusing  an  instruction  in  regard  to 
the  legal  effect  of  a  tender  is  rendered  immaterial  by  a  verdict  of  the 
jury  for  a  greater  amount  than  the  sum  tendered. 

2.  Samb— Goods  Sold  and  Delivered— Implied  Contracts  of  Sale. — In 
an  action  for  goods  sold  and  delivered  it  is  error  to  instruct  the  jury  that 
if  they  are  unable  to  say  whether  there  was  a  contract  between  the  par- 
ties with  reference  to  the  goods  in  dispute  they  should  find  for  the  defend- 
ant, because  in  the  absence  of  a  contract  the  jury  might  properly  have 
found  that  the  goods  were  delivered  upon  an  implied  contract  for  what 
they  were  reasonably  worth. 

Assam  psit,  goods  sold  and  delivered.  Appeal  from  the  Circuit  Court 
of  McHenry  County;  the  Hon.  R.  P.  Goodwin,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

Joslyn  &  Casey  and  John  B.  Lyon,  attorneys  for  appel- 
lant. 

C.  P.  Barnes,  Fkank  Spitzer  and  J.  E.  Barber,  attorneys 
for  appellee. 


608  Appellate  Courts  op  Illinois. 

Vol.  61.]  Squire  Dingee  Co.  ▼.  McDonald. 

Mb.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

This  was  a  suit  brought  by  appellee  originally  before  a 
justice  of  the  peace,  on  the  7th  of  November,  1890,  to  recover 
a  balance  claimed  by  her  to  be  due  from  appellant  for  cucum- 
bers delivered  by  her  to  it,  at  its  factory  situated  in  Wood- 
stock, in  McHenry  county,  Illinois,  during  the  pickle  season 
of  1890.  The  trial  before  the  justice  resulted  in  a  verdict 
for  the  appellee  and  judgment  by  the  justice.  An  appeal 
was  taken  to  the  Circuit  Court  and  there,  on  trial  before  a 
jury,  appellee  gained  a  verdict  for  $144.66,  balance  due  her, 
on  which  judgment  was  rendered,  from  which  this  appeal  is 
taken.  The  appellee  claimed  the  right  to  recover  $1  per 
bushel  for  the  pickles  delivered  by  her,  under  a  contract 
made  by  her,  that  she  was  to  receive  as  much  for  her  pickles 
as  any  other  customer  received  for  theirs  that  fall.  She 
proved  by  witnesses  that  they  received  $1  per  bushel  for 
small,  and  as  high  as  twenty-five  cents  for  large  pickles. 
Appellant's  defense  was,  that  before  any  pickles  were 
delivered  they  had  entered  into  a  written  contract  with  her, 
through  the  agency  of  her  husband,  that  she  was  to  deliver 
all  her  pickles  at  forty  cents  per  bushel.  The  appellee  denied 
that  there  was  any  such  contract,  and  denied  that  she  ever 
authorized  her  husband  to  enter  into  such  a  one.  Appellee 
succeeded  in  her  contention  before  the  jury,  and  it  is  insisted 
by  appellant  that  the  verdict  was  contrary  to  the  weight  of 
the  evidence  to  such  a  degree  that  the  Circuit  Court  should 
have  granted  them  a  new  trial.  It  also  complains  that  the 
court  erred  in  giving  certain  instructions,  Nos.  1,  2  and 
3,  and  refused  instructions  Nos.  4  and  6.  The  first  one 
told  the  jury  that  if  it  found  there  was  no  contract 
proven,  such  as  was  insisted  on  by  the  appellant,  then  the 
jury  should  not  consider  the  delivering  of  the  said  pickles  to 
the  appellant  as  any  evidence  or  knowledge  on  her  part  of 
the  existence  of  any  such  contract. 

We  find  no  fault  with  the  above  instruction.  The  deliv- 
ery of  the  pickles  alone  would  not  tend  to  prove  the  exist- 
ence of  a  special  contract.  The  intention  of  the  parties  in 
delivering  and  receiving  the  pickles,  in  the  absence  of  the 
proof  of  a  special  contract,  could  have  been  as  well  referred 
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to  the  making  of  an  implied  contract  of  sale  as  a  special  one. 
Under  the  evidence  in  the  case  we  find  no  fault;  with  the 
second  instruction.  The  third  instruction  has  reference  to 
the  form  of  the  verdict  as  to  the  tender  of  $11.77. 

All  instructions  in  regard  to  the  tender  were  rendered 
useless  by  the  verdict  of  the  jury  for  a  greater  amount  than 
the  tender.  The  fourth  instruction  refused  was  not  erro- 
neous, because  it  also  had  reference  to  the  tender,  and  if 
refused  could  do  no  harm.  The  appellant  had  ample  instruc- 
tions given  on  its  part  as  to  its  right  to  defeat  the  action. 
The  sixth  instruction  was,  in  substance,  that  if  the  jury  was 
unable  to  say  whether  any  contract  between  the  plaintiff 
and  defendant,  with  reference  to  the  cucumbers  in  dispute, 
was  proven,  then  the  jury  should  find  for  the  defendant,  and 
was  erroneous  and  properly  refused,  because  in  the  absence' 
of  a  contract,  the  jury  could  have  properly  found  that  the 
cucumbers  were  intended  to  be  delivered  on  a  sale  on  an 
implied  contract;  that  they  were  to  be  paid  for  in  a  sum  for 
what  they  were  reasonably  worth.  The  evidence  did  not 
show,  at  least  conclusively,  that  the  pickles  were  left  there 
on  store,  but  rather  tended  to  show  they  were  delivered  on 
sale. 

As  to  the  weight  of  the  evidence,  we  are  satisfied  that  the 
jury  were  warranted  in  its  verdict.  It  was  not  so  conclu- 
sive against  appellee's  contentions  that  the  Circuit  Court  had 
a  right  to  interfere.  Seeing  no  error  in  the  record  the  judg- 
ment of  the  court  below  is  affirmed. 


Sidney  Love  v.  Frances  Follows. 

1.  Evidence— Failing  to  Prove  That  for  Which  it  Was  Introduced.— 
The  fact  that  evidence  when  introduced  fails  to  prove  what  was  asserted 
to  be  its  aim  in  its  introduction  affords  no  reason  for  refusing  in  advance 
to  allow  questions  eliciting  it  to  be  asked. 

Assumpsit.— Appeal  from  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1895.    Affirmed.    Opinion  filed  December  10,  1895. 

Vol.  LXI  sv 
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Daniel  H.  Paddock,  attorney  for  appellant. 

E.  E.  Day,  H.  L.  Kiohardson  and  B.  F.  Stull,  attorneys 
for  appellee. 

Mr.  Presiding  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 

In  this  case  appellee  recovered  judgment  in  the  Circuit 
Court  against  appellant  for  $75  and  costs. 

The  suit  was  based  upon  a  note  made  by  defendant's 
brother,  Albert  Love,  to  plaintiff,  for  money  loaned,  and  an 
alleged  arrangement  assented  to  by  all  the  parties  subse- 
quent to  the  making  of  the  note  by  which  defendant  be- 
came liable  to  pay  it.  The  evidence  was  directly  contrar 
dictory.  Plaintiff  and  her  husband  testified  that  Albert 
Love,  the  maker  of  the  note,  said  that  he  had  left  $75  in 
the  hands  of  defendant  to  pay  off  the  note;  that  they  each 
told  defendant  what  Albert  had  said,  and  that  defendant 
acknowledged  having  that  amount  due  Albert  Love,  and  as- 
sented to  the  arrangement  by  saying  "All  right/'  Defend- 
ant denied  the  conversations  with  him,  and  said  that  he 
paid  the  $75  referred  to  by  plaintiff  and  her  husband  to 
Albert  Love,  by  giving  him  $65  and  applying  $10  on  » debt 
due  himself.  Defendant  was  corroborated  to  some  extent 
about  some  other  conversations,  but  did  not  succeed  in  im- 
pressing the  jury  or  the  trial  judge  with  the  correctness  of 
his  statements,  and  we  think  that  they  were  justified  in 
their  conclusions. 

Objection  is  made  because  plaintiff  was  allowed  to  interro- 
gate defendant  about  the  receipt  by  him,  at  the  time  Albert 
Love  left  the  country,  of  the  property  which  had  belonged 
to  Albert  Love,  and  whether  there  was  an  arrangement  be- 
tween them  that  out  of  this  property  he  was  to  pay  Albert's 
debts.  Plaintiff's  counsel  stated  at  the  time  that  his  pur- 
pose was  to  show  such  an  understanding,  and  defendant's 
objection  was  overruled.  In  answer  to  the  questions,  de- 
fendant said  that  he  received  property  and  had  realized 
$1,500,  but  that  the  property  was  received  to  pay  debts  of 
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Albert  Love  on  which  he  and  Mrs.  Rantz  were  security, 
which  did  not  include  the  debt  to  plaintiff.  The  evidence 
when  introduced  failed  to  prove  what  was  asserted  to  be  its 
aim  in  its  introduction,  but  that  afforded  no  reason  for  re- 
fusing in  advance  to  allow  the  questions  to  be  asked.  The 
court  instructed  the  jury  that  on  those  questions  plaintiff 
made  defendant  her  own  witness  and  was  bound  by  his  an- 
swers  and  evidence  concerning  them.  There  was  no  error 
in  giving  instructions  at  the  instance  of  plaintiff.  The  de- 
fendant asked  the  court  to  give  this  instruction : 

"  The  plaintiff  can  not  recover  unless  the  defendant 
promised  to  pay  the  debt  of  Albert  in  writing."  The  court 
refused  to  give  it,  and  there  was  no  error  in  so  doing.  The 
arrangement  amounted  to  a  novation  and  the  debt  became 
a  new  one  from  defendant  to  plaintiff.  The  judgment  is 
affirmed. 


Illinois  Central  Railroad  Company  v.  Harry  Swisher* 

1.  Evidence — Rules  of  Corporations. — In  an  action  for  personal  in- 
juries against  a  railroad  company,  it  is  error  to  permit  the  introduction 
of  rules  of  the  company,  not  in  foroe  at  the  time  of  the  injury,  for  the 
purpose  of  showing  admissions  on  the  part  of  the  company. 

2.  Same— Rules  Relating  to  Matters  Not  in  Issue.— On  the  trial  of  an 
action  against  a  railroad  company  for  personal  injuries,  the  introduction 
on  the  part  of  the  plaintiff,  of  rules  of  the  company  relating  to  matters 
not  in  issue,  is  error. 

8.  Presumptions— As  to  Evidence  Contained  in  the  Record. — Where 
the  record  is  silent  as  to  whether  documents  introduced  in  evidence  were 
read  to  the  jury,  the  presumption  is  that,  when  regularly  admitted  in 
evidence,  they  were  made  use  of  as  such  and  reached  the  jury  in  some 
form. 

4.  Master  and  Servant— Assenting  to  the  Hazards  of  the  Employ- 
ment.— Where  there  is  an  increased  hazard  in  the  employment  of  .afire- 
man  upon  a  passenger  train,  on  account  of  the  use  of  switches  without 
lamps,  and  the  fireman  knows  that  he  is  exposed  to  that  hazard  every 
time  he  goes  over  the  road  after  dark,  and  makes  no  objection,  it  will 
be  presumed  that  he  assents  to  it,  and  that  it  is  one  of  the  risks  incident 
to  his  employment 

5.  Fellow-Servants— Engineer  and  Fireman.— An  engineer  and 
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fireman  on  a  railroad  train  are  fellow-servants,  when  in  the  discharge 
of  their  ordinary  duties,  although  the  engineer  is  the  superior  servant. 
The  mere  fact  that  one  servant  has  power  to  control  and  direct  the 
actions  of  another,  does  not  render  the  master  liable  for  his  negligence, 
unless  the  negligent  act  arises  out  of  and  is  the  direct  result  of  the 
exercise  of  the  authority  conferred  upon  him  by  the  master,  over  his 
co-laborers. 

6.  Same — Servants  in  Authority.— It  is  only  when  the  governing  serv- 
ant is  acting  within  the  scope  of  authority  conferred  upon  him  to  con- 
trol other  servants,  that  his  position  affects  the  question  of  fellow-serv- 
ants. His  commands,  within  such  scope,  are  the  commands  of  the 
master,  and  not  of  a  fellow-servant,  and  if  the  exercise  of  such  power  is 
wrongful  the  master  is  liable. 

7.  Same — Knowledge  of  one  Fettow-Servant  not  Chargeable  to  An- 
other, — Where  one  of  two  fellow-servants  was  in  possession  of  knowl- 
edge of  an  insufficient  appliance  which,  if  he  had  communicated  to  the 
other,  would  have  enabled  him  to  avoid  injury,  the  fact  that  he  did  not 
communicate  such  knowledge,  does  not  relieve  the  master  of  his  liability. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Lee  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Reversed  and  remanded. 
Opinion  filed  December  10,  1895. 

Wm.  Barge  and  H.  A.  Brooks,  attorneys  for  appellant, 
contended  that  an  employe  can  not  recover  for  any  injury 
suffered  in  the  course  of  the  business  about  which  he  is  em- 
ployed, from  defective  machinery,  after  he  had  knowledge 
of  the  defects,  and  continues  to  work  without  promise  or 
representations  that  the  defects  will  be  remedied.  In  such 
a  case  it  will  be  presumed  he  voluntarily  assumed  the  risk 
and  waived  whatever  obligations  rested  upon  the  wniployer 
to  furnish  complete  and  perfect  appliances.  Camp  Point 
Mfg.  Co.  v.  Ballou,  71  111.  417;  C.  &  N.  ^.  By.  Co.  v.  Don- 
ohue,  75  111.  106;  Simmons  v.  C.  &  T.  E.  R.  Co.  110  111.  340: 
Stafford  v.  C,  B.  &  Q.  R.  R.  Co.,  1 14  111.  244;  Herdman-Har- 
rison  Milling  Co.  v.  Spehr,- 145  111.  329;  I.  C.  R.  R.  Co.  v. 
Swisher,  53  ill.  App.  411. 

If  a  person,  knowing  the  hazards  of  his  employment, 
as  the  business  is  conducted,  voluntarily  continues,  without 
any  promise  of  the  master  to  do  any  act  to  render  the  same 
less  hazardous,  the  master  will  not  be  liable  for  any  injury 
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he  may  sustain  therein.  Herdman-Harrison  Milling  Co  v. 
Spehr,  145  111.  329;  I.  C.  E.  R.  Co.  v.  Morrisey,  45  111.  App. 
127;  Stafford  v.  C.,  B.  &  Q.  R.  R.  Co.,  114  111.  244. 

When  an  employe,  after  having  the  opportunity  to  become 
acquainted  with  the  risks  of  his  situation,  accepts  them,  he 
can  not  complain  if  he  is  subsequently  injured  by  exposure. 
C.  &  E.  I.  R.  R.  Co.  v.  Geary,  110  111  383. « 

If  a  servant,  knowing  the  hazards  of  his  employment,  as 
the  business  is  conducted,  is  injured  while  engaged  therein, 
he  can  not  maintain  an  action  against  the  master  for  the 
injury,  merely  on  the  ground  that  there  was  a  safer  mode  in 
which  the  business  might  have  been  conducted,  the  adop- 
tion of  which  would  have  prevented  the  injury.  Simmons, 
Admr.,  v.  C.  &  T.  R.  R.  Co.,  110  I1L  340. 

An  employe  can  not  recover  for  an  injury  suffered  in  the 
course  of  the  business  about  which  he  is  employed,  from  de- 
fective machinery  used  therein,  after  he  has  knowledge  of 
such  detects,  and  continues  his  work  without  objections.  C. 
&  A.  R.  R.  Co.  v.  Munroe,  85  III  25. 

If  a  servant  of  a  railway  company  knows  that  the  com- 
pany is  operating  a  class  of  cars  which  is  unsafe,  and  he 
continues  in  the  service,  he  will  assume  the  risks  and  haz- 
ards of  the  service,  and  he  can  not  recover  for  a  personal 
injury  from  the  use  of  such  a  class  of  cars.  I.  B.  &  W.  R. 
R.  Co.  v.  Flanigan,  77  I1L  365;  St.  Louis  &  L.  E.  Ry.  Co.  v. 
Britz,  72  111.  256. 

If  using  the  switches  without  lamps  was  dangerous,  it  was 
as  well  known,  or  bv  reasonable  care  and  observation  could 
have  been,  to  the  plaintiff  as  to  the  defendant.  It  was  not 
a  secret  defect,  but  something  that  could  be  as  well  seen  by 
the  plaintiff  as  by  the  defendant.  Simmons  v.  Chicago  & 
Iowa  R.  R.  Co.,  110  111.  347;  Penn.  Co.  v.  Lynch,  90  111.  333; 
Clark  v.  C,  B.  &  Q.  R.  R.  Co.,  92  111.  47;  L,  B.  &  W.  R.  R. 
v.  Flanigan.  77  111.  365;  Naylor  v.  C.  &  N.  W.  Ry.  Co.,  53 
Wis.  661;  Camp  Point  Mfg.  Co.  v.  Ballou,  71  111.  417;  St.  L. 
&  L.  E.  Ry.  Co.  v.  Britz,  72  111.  256;  C.  &  A.  R.  R.  Co.  v. 
Munroe,  85  111.  25;  Wood's  Master  and  Servant,  Sec.  326; 
Wright  v.  N.  Y.  C.  R.  R.  Co.,  25  K  Y.  562,  566;  C,  B.  & 
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Q.  R.  R.  Co.  v.  Smith,  Admx.,  18  Brad.  119;  Buzzell  v.  La- 
conia  Mfg.  Co.,  48  Me.  113;  Hughes  v.  Winona  &  St.  Peter 
R.  R.  Co.,  27  Minn.  137;  Priestly  v.  Fowler,  3  M.  &  W.  1. 

An  employe  can  not  recover  for  an  injury,  suffered  in  the 
course  of  the  business  about  which  he  is  employed,  from  de- 
fective machinery  used  therein,  after  he  had  knowledge  of 
the  defects,  and  continued  his  work,  it  being  held  that  upon 
becoming  aware  of  the  defective  condition  of  such  machin- 
ery he  should  desist  from  his  employment;  but  if  he  does 
not  do  so,  and  chooses  to  continue  on,  he  is  deemed  to  have 
assumed  the  risk  of  such  defects.  Camp  Point  Mfg.  Co.  v. 
Ballou,  Adm'r,  71  111.  417;  Stafford  v.  C,  B.  &  Q.  R.  R.  Co. 
114  111.  244. 

That  as  between  employer  and  employe  the  latter  assumes 
all  the  usual  known  dangers  incident  to  the  employment, 
and  that  he  also  takes  upon  himself  the  hazard  of  the  use  of 
defective  tools  and  machinery  if  after  his  employment  he 
knows  of  the  defect  but  voluntarily  continues  in  the  em- 
ployment without  objection,  are  familiar  rules  of  law, 
often  recognized  by  the  decisions  of  this  and  other  courts. 
Herdman-Harrison  Milling  Co.  v.  Spehr,  145  111.  329;  C.  &  E. 
I.  R.  R.  Co.  v.  Geary,  110  111.  383;  Simmons,  Adm'r,  v.  C.  & 
T.  R.  R.  Co.,  110  111.  340;  C.  &  A.  R.  R.  Co^  v.  Munroe,  85  111. 
25;  I.,  B.  &  W.  R.  R.  Co.  v.  Flanagan,  77  111.  365;  St.  Louis  & 
S.  E.  Ry.  Co.  v.  Britz,  72  111.  356;  Pennsylvania  Co.  v.  Lynch, 
90  111.  333;  In  Argiiendo  Honner  v.  I.  C.  R.  R.  Co.,  15  111.  550; 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44;  Clark  v.  C,  B. 
&  Q.  R.  R.  Co.,  92  111.  45,  46;  T.,  W.  &  W.  Ry.  Co.  v.  Black, 
88  111.  112;  C,  R.  I.  &  P.  R.  R.  Co.  v.  Lonergan,  118  111.  141; 
C.  &  N.  W.  Ry.  Co.  v.  Donahue,  75  111.  106;  I.  C.  R.  R.  Co.  v. 
Cox,  21  111.  20;  Moss  et  al.  v.  Johnson,  22  111.  633;  T.  W.  & 
W.  R.  R.  Co.  v.  Durkin,  76  111.  395;  Gartland  v.  T.  W.  &  W. 
R.  R.  Co.,  67  111.  498;  Pennsylvania  Co.  v.  Harkey,  93  111.  580; 
Chicago  &  Alton  R.  R.  Co.  v.  Bragonier,  119  111.  51;  III.  Cen. 
R.  R.  Co.  v.  Jewell,  Adm'x,  46  111.  99;  W.  St.  L.  &  P.  Ry.  Co. 
v.  Deardorff,  14  Brad.  401;  I.  C.  R.  R.  Co.  v.  Morrissy,  45  111. 
App.  127;  C,  B.  &  Q.  R.  R.  Co.  v.  Merekes,  36  111.  App.  195; 
Kolb  v.  Sandwich  Ent.  Co.,  36  111.  App.  419;  Evans  v.  Chess- 
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raond,  38  111.  App.  615;  U.  S.  Rolling  Stock  Co.  v.  Chad  wick, 
35  111.  App.  474;  W.  St.  L.  &  P.  Ry.  Co.  v.  Conkling,  15  Brad. 
157;  C,  B.  &  Q.  R.  R.  Co.  v.  Smith,  18  Brad.  119;  W.  St.  L. 
&  P.  Ry.  Co.  v.  Gordon,  17  Brad.   65;  W.   St.  L.  &  P. 
Ry.  Co.   v.   Thompson,  15  Brad.  117.    And  other  courts 
hold  the  same  doctrine.    Washington,  etc.,  Railroad  Co.  v. 
McDade,  135  U.  S.  554;  Kohn  v.  McNulta,  147  U.  S.  238,  241; 
Tuttle  v.  Milwaukee  Ry.  Co.,  122  U.  S.  18  ;  Fis9k  v.  Fitch- 
burg  R.  Co.,  158  Mass.    238;  Leary  v.  Boston  &  A.  R.  R.  Co. 
139  Mass.  580;  Lovejoy  v.  Boston  &  A.  R.  R.  Co.,  125  Mass. 
79;  Ladd  v.  New  Bedford  R.  R.  Co.,  119  Mass.  412;  Sweeney 
v.  Berlin  &  Jones  En  v.  Co.,  101 N.  Y.  520;  Appel  v.  B.  &  N. 
Y.  &  P.  R.  Co.,  Ill  N.Y.  550;  McQuigan  v.  D.  L.  &  W.  R.  R. 
Co.,  122  N.  Y.  618;  N.  Y.,  etc.,  R.  Co.  v.  Lyons,  119  Penn. 
324;  Brossman  v.  Lehigh  Valley  R.  R.  Co.,  113  Penn.  490; 
Hayden   v.  The  Smithville  Mfg.  Co.,  29  Conn.  584;  Urn- 
back  v.  Lake  Shore  &  Mich.  S.  R.  R.  Co.,  83  Ind.  191;  Nay- 
lor  v.  C.  &  N.  W.  Ry.  Co.,  53  Wis.  661;  Shultz  v.  C.  &  N. 
W.  Co.,  67  Wis.  616;  Muldowney  v.  I.  C.  R.  R.  Co.,  39  Iowa 
615;  Burns  v.  Ch.?  Mil.  &  St.  Paul  Ry.  Co.,  69  Iowa  456; 
Doyle  v.  St.  Paul,  Minn.  &  Man.  Ry.  Co.,  42  Minn.  791; 
Hughes  v.  Winona  &  St.   Peter  R.   Co.,  27  Minn.   137; 
Sullivan    v.   Louisville    Bridge    Co.,    9    Bush    (Ky.),    81; 
Bussell  v.  Laconia  Mfg.  Co.,  48  Me.  113;  M.  E.  R.  R.  v. 
Austin,  40  Mich.  247;  McGlynn  v.  Brodie  et  aL,  31  Cal.  376; 
Sowden  v.  Idaho  Q.  M.  Co.,  55  Cal.  443;  Sweeney  v.  Cen. 
Pac.  R.  R.  Co.,  57  Cal.  15;  M.  R.  &  L.  E.  R.  R.  Co.  v.  Bar- 
ber, 5  Ohio  St.  531;  Seymour  v.  Maddox,  5  Eng.  L.  &  Eq. 
265;  Priestly  v.  Fowler,  3  M.  &  W.  1.    Eminent  authors 
so  state  the  law.    Wharton  on  Neg.,  Sec.  2 14;  Wood's  Master 
and  Servant,  Sees.  325,  326;  Pierce  on  Railroads,  379  (1881); 
Bishop,  Non-Contract  Law,  Sees.  675,  677;  2  Thompson  on 
Negligence,  1008. 

*  Dixon  &  Bethea  and  S.  B.  Pool,  attorneys  for  appellee, 
contended  that  the  appellant  was  required  to  use  reasonable 
care  to  furnish  appellee  with  reasonably  safe  switch  targets. 
T.  W.  &  W.  R.  R.  Co.  v.  Asbury,  84  111.  429;  C.  &  N.  W. 
Ry.  Co.  v.  Sweet,  45  111.  197;  T.  W.  &  W.  R.  R.  Co.  v. 
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Fredericks,  74  111.  294;  C.,  A.  &  St.  L.  R.  R.  Co.  v.  Shan- 
non, 43  111.  338;  Krans  v.  White,  8  111.  App.  583;  Pullman 
Palace  Car  Co.  v.  Laack,  143  111.  242;  C.  &  R.  R.  Co.  v. 
Lonergan,  118  111.  41;  C.  &  E.  I.  R.  R.  Co.  v.  Hines,  33  111. 
App.  271;  132  111.261. 

It  is  a  q&estion  of  fact  for  the  jury  to  determine  whether 
appellee  knew,  or  ought  to  have  known,  of  the  defective 
appliance,  and  assumed  the  risk.  Wharton's  Negligence, 
Sees.  217,  218;  The  Garstead  Coal  Co.  v.  Turk,  40  111.  App. 
22;  McCormick  v.  Burandt,  136  111.  170;  Shearm.  and  Red. 
on  Neg.,  Sees.  216,  217;  T.  &  St.  Ry.  Co.  v.  Bailey,  43  111. 
App.  295;  Mining  and  Mfg.  Ca  v.  Erling,  148  111.  529. 

The  burden  of  proof  on  this  question  was  on  appellant. 
Consolidated  Coal  Co.  v.  Wombacker,  134  111.  63;  Whalen 
v.  I.  C.  R.  R.  Co.,  16  111.  App.  320;  C.  &  E.  L  R.  R.  Co.  v. 
Hines,  132  111.  168. 

All  questions  of  negligence,  and  as  to  whether  employes 
are  fellow-servants — and,  in  fact,  all  questions  material  to 
this  case — are  questions  of  fact  for  the  jury.  Three  juries 
and  two  judges  have  passed  upon  them  in  favor  of  appellee. 
The  duty  of  this  court  is  to  respect  the  findings  of  the 
juries  and  circuit  judges,  and  let  this  verdict  stand.  It  is 
for  the  jury  to  find  the  facts,  and  the  court  the  law.  Prac- 
tice Act,  Sec,  57;  the  Lee  case,  87  111.  454;  Terhune  case,  50 
111,  152;  Gillis  case,  68  111.  317;  Shevelier  v.  Seager,  121  111. 
568, 

Ten  thousand  dollars  is  small  pay  for  loss  of  use  of  hand, 
injury  to  leg,  almost  fracture  of  skull,  and  permanent  burn- 
ing of  one-third  of  body.  3  Sutherland  on  Damages  (2d 
Ed.),  Sec.  1241;  2  Sedgwick  on  Damages  (8th  Ed.),  Sec.  481; 
Railway  Co.  v.  Friedman,  41  111.  App.  270;  City  of  Chicago 
v.  Lissith,  43  111.  App.  480;  Ry.  Co.  v.  Fisher,  31  111.  App. 
36;  Staris  v.  Riley,  33  III.  App.  250;  Ry.  Co.  v.  Wilcox,  33 
111.  App.  453;  J.  N.  &  A.  R.  R.  Co.  v.  Bailey,  36  111.  App. 
458;  C.  &  E.  I.  R.  R.  Co.  v.  Holland,  18  111.  App.  418;  C.  & 
A.  R.  R.  Co.  v.  Murray,  71  111.  602;  C.  &  A.  R.  R.  Co.  v. 
Wilson,  63  111.  167;  I.  C.  R.  R.  Co.  v.  Patricks,  88  111.  373; 
Ry,  Co,  v.  Flynn,  54  111.  App.  387. 
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Appellee  and  his  engineer  were  not  fellow-servants  under 
the  evidence  in  this  case.  The  proof  was  that  this  engineer 
had  power  and  authority  over  his  fireman,  the  appellee,  and 
had  the  power  to  cause  his  discharge.  C.  M.  &  S.  Ry.  Co. 
v.  Ross,  112  U.  S.,  327;  Daniel  v.  Ches.  Ry.  Co.  (W.  Va.), 
15  S.  E.  Rep.  162;  the  May  case,  108  111.  288;  Consolidated 
Coal  Co.  v.  Wombacher,  134  111.  57. 

If  the  engineer  knew  that  the  switch  was  defective,  and 
even  if  it  be  assumed  that  Trude  and  Swisher  were  fellow- 
servants,  Trade's  knowledge  did  not  bind  Swisher.  Mon- 
mouth Mining  &  Mfg.  Co.  v.  Erling,  148  111.  521. 

Mr.  Presiding  Justice  Cartwright  delivered  thr  opin- 
ion of  the  Court. 

A  judgment  in  favor  of  appellee  was  reversed  on  a  former 
appeal  and  the  cause  was  remanded  for  a  new  trial.  I.  C. 
R.  Co.  v.  Swisher,  53  111.  App.  411.  He  has  obtained  an- 
other judgment.  The  situation  of  the  switches  and  tracks 
at  Sublette,  and  the  circumstances  under  which  plaintiff  was 
injured  by  reason  of  a  switch  being  left  open,  causing  the 
passenger  train  on  which  he  was  fireman  to  leave  the  main 
track  and  run  upon  a  passing  track,  are  stated  fully  in  the 
former  opinion  and  need  not  be  repeated  here. 

It  is  to  be  remembered  that  there  was  no  charge  or  com- 
plaint that  the  open  switch,  which  was  the  immediate  cause 
of  the  accident,  was  in  that  position  through  any  fault  or 
neglect  of  the  defendant,  but  it  was  sought  to  hold  the  de- 
fendant liable  solely  on  account  of  a  failure  to  supply  the 
rotary  switch  with  a  lamp  on  the  top  of  the  spindle  for  use 
in  the  night  time.  It  was  charged  that  if  such  a  lamp  had 
been  supplied,  the  engineer,  in  the  exercise  of  reasonable 
care  and  caution,  could  have  seen  that  the  switch  was  open 
in  time  to  have  prevented  the  train  from  being  diverted 
from  the  main  track,  by  stopping  the  train,  but  that  it  was 
so  dark  that  he  could  not  see  the  target  without  the  lamp 
in  time  to  avoid  the  accident. 

On  the  trial  a  book  of  rules,  adopted  by  defendant,  was 
presented,  and  certain  of  the  rules  offered  in  evidence  by 
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the  plaintiff.  The  rules  were  not  in  force  at  the  time  of  the 
accident  nor  until  the  ensuing  July,  but  they  were  admitted 
in  evidence  against  defendant's  objection.  Among  them 
were  rules  requiring  station  agents  to  see  that  their  stations 
were  supplied  with  the  necessary  lamps;  that  when  lamps 
were  furnished  for  switches  they  must  light  them  at  sunset 
and  keep  them  burning  until  after  sunrise;  that  they  were 
held  responsible  for  the  position  of  switches,  and  that  before 
leaving  duty  each  day  they  must  see  that  the  switches  were 
in  proper  position. 

It  is  claimed  that  these  rules,  although  not  in  force,  were 
competent  evidence  as  admissions  of  the  defendant  that  the 
lighting  of  lamps  was  necessary,  and  this  is  the  only  argu- 
ment for  their  competency.  How  rules  not  in  force,  nor 
deemed  necessary  to  be  put  in  force  at  that  time,  could  be 
treated  as  an  admission  of  necessitv  we  are  not  able  to  see. 
Again,  some  of  them  tended  to  charge  defendant  with  lia- 
bility for  the  position  of  the  switch.  It  necessarily  appeared 
on  the  trial  that  the  switch  had  been  improperly  turned 
through  the  fault  of  some  one,  and  that  its  improper  posi- 
tion was  the  immediate  cause  of  the  accident  The  rules 
tended  to  charge  defendant  with  that  fault  by  fixing  the 
responsibility  for  the  position  of  switches  upon  its  servant 
the  station  agent,  when  there  was  no  issue  upon  that  sub- 
ject. It  was  plainly  error  to  admit  the  rules.  It  is  said 
that  they  were  not  in  fact  read  to  the  jury,  and  the  record 
is  silent  on  that  question.  But  it  must  be  presumed  that 
when  regularly  admitted  in  evidence  they  were  made  use  of 
as  such  and  reached  the  jury  in  some  form.  They  certainly 
were  used  and  treated  as  evidence,  for  the  court  gave  an 
instruction  on  his  own  motion  that  they  were  not  to  be  con- 
sidered by  the  jury  as  being  in  force  until  the  first  day  of 
July  after  the  plaintiff  was  injured.  The  jury  were  already 
informed  of  the  fact  stated  in  the  instruction  which  was  not 
contradicted  and  could  not  possibly  have  considered  them  in 
force  before  July,  but  in  spite  of  that  fact  they  had  been 
held  competent  as  evidence  in  the  case,  and  the  instruction 
did  npt change  the  situation, but  left  them  to  be  considered, 
just  as  they  would  have  been  without  it. 
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The  ninth  instruction  asked  by  defendant  was  designed  to 
prevent  the  jury  from  charging  the  defendant  with  liability 
for  the  improper  position  of  the  switch,  as  they  might  nat- 
urally do,  unless  the  issue  was  defined  to  them.  The  switch 
was  in  charge  of  servants  of  defendant,  and  the  evidence 
indicated  a  good  cause  of  action  against  some  one  for  its 
being  improperly  turned.  The  instruction  was  refused. 
The  part  of  it  which  stated  that  there  was  no  charge  or 
claim  by  plain  tiff  of  any  liability  or  wrong  on  that  account 
was  proper,  and,  doubtless,  important  to  defendant.  Other 
immaterial  matters  touching  the  condition  of  the  engine, 
track  and  road  bed,  about  which  nothing  had  appeared, 
were  added,  and  perhaps  it  was  not  error  to  refuse  the 
instruction  on  that  account.  The  effect,  however,  was  to 
leave  the  rules  and  other  evidence  pointing  to  such  liability 
to  have  their  whole  influence  with  the  jury. 

It  is  not  now  denied  that  plaintiff  assumed  as  an  incident 
of  his  contract  of  employment,  the  risk  arising  from  the  use 
of  switches  without  lamps  if  he  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  they  were  so  used. 
There  had  never  been  any  lamps  on  switches  on  defendant's 
road  until  rotary  switches  were  substituted  for  drop  lever 
switches,  and  there  had  been  none  at  any  time  at  Sublette 
and  many  other  places  on  plaintiff's  run.  It  was  sought  to 
overcome  the  presumption  arising  from  opportunity  to 
learn  that  there  were  no  lamps  on  switches  by  evidence  that 
plaintiff  did  not  know  the  condition  of  this  particular  switch. 
He  testified  that  he  had  never  seen  it,  and  that  during  the 
seven  months  that  he  had  run  past  it  he  was  always  oiling 
valves  in  coming  into  the  station  and  always  shoveling  coal 
when  going  out.  Other  witnesses  testified  for  him  that  fire- 
men were  generally  so  employed  at  such  times.  If  this  were 
true  it  would  not  account  for  all  his  time  or  opportunities 
for  observation.  He  must  have  been  able  to  see  something 
when  the  train  was  standing  at  stations.  But  if  the  state- 
ment that  he  was  always  so  busy  shoveling  coal  or  oiling 
valves  in  passing  this  switch  that  he  could  not  see  it  is  to  be 
taken  without  any  allowances,  it  does  not  meet  the  question, 
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because  the  condition  of  the  switch  was  not  peculiar  to  it. 
The  distinction  between  a  condition  existing  in  a  class  of 
appliances  and  a  condition  peculiar  to  a  particular  appliance 
is  pointed  out  in  I.  B.  &  W.  R.  E.  Co.  v.  Flannigan,  77  I1L 
365. 

In  this  case  the  condition  was  common  to  switches  on  that 
part  of  defendant's  road  and  for  a  long  distance.  Plaintiff 
had  ample  opportunity  to  know,  and  must  have  known,  that 
there  were  no  lamps  on  switches  on  that  part  of  the  road. 
He  had  a  seat  on  the  left  hand  side  of  the  cab,  with  windows 
for  looking  out,  and  was  one  of  the  named  employes,  re- 
quired by  the  statute  to  ring  the  bell  or  blow  the  whistle  on 
approaching  highways.  He  testified  that  it  was  his  duty  to 
look  back  and  see  if  the  train  was  all  coming,  and  to  keep  a 
lookout  ahead  when  not  otherwise  engaged;  that  he  rang 
the  bell  approaching  crossings  when  he  could,  and  that  he 
had  rung  it  going  into  Sublette.  In  the  performance  of 
these  duties  he  saw  Sublette  and  the  other  stations  with 
their  switches  and  surroundings.  He  had  run  over  that  part 
of  the  road  in  the  previous  winter  season,  in  the  early 
morning  and  late  in  the  evening,  when  it  was  dark  and  saw 
no  lamps  on  switches.  He  did  not  deny  that  he  knew  the 
general  condition  of  the  switches  in  that  respect,  but  con- 
fined his  denial  to  the  one  that  was  left  open,  which  was  not 
different  from  the  others.  If  there  was  increased  hazard  in 
his  employment  on  account  of  the  use  of  switches  without 
lamps,  he  knew  that  he  was  exposed  to  that  hazard  every  time 
lie  went  over  the  road  after  dark.  Knowing  that  risk  and 
making  no  complaint,  he  assented  to  it.  As  he  made  no  ob- 
jection, it  was  tacitly  understood  that  the  risk  was  incident 
to  his  employment,  and  it  could  not  be  material  from  what 
particular  one  of  the  class  of  switches  of  which  he  had 
knowledge,  the  injury  resulted. 

At  the  last  trial,  the  claim  of  the  defendant  that  it  was 
light  enough  to  enable  the  engineer,  by  the  exercise  of  rea- 
sonable care,  to  see  the  switch-target  and  stop  the  train,  was 
very  greatly  strengthened,  and  upon  that  question  there  was 
a  very  clear  preponderance  of  the  evidence  in  favor  of  the 
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claim.  If  that  were  true,  the  averments  of  the  declaration 
'would  not  be  sustained  and  the  jury  could  find  no  fault  in 
the  defendant,  since  a  lamp  was  unnecessary.  Forty-five 
witnesses,  most  of  whom  were  disinterested,  gave  testimony 
which  tended  to  prove  that  there  was  sufficient  light,  and 
that  the  target  could  be  seen  as  far  as  a  lamp  or  farther. 
Much  of  this  testimony  rests  upon  facts  which  demonstrate 
its  value  and  correctness.  Five  of  the  witnesses  were  read- 
ing newspapers  of  ordinary  print  at  the  time  of  the  accident, 
four  in  buildings  and  one  in  a  car  of  the  train;  two  women 
were  sewing  garments;  two  others  were  washing  and  wiping 
dishes;  three  men  were  playing  cards,  and  another  was  sort- 
ing potatoes  in  a  cellar.  All  of  these  were  in  buildings  and 
with  no  artificial  light.  Out  of  doors  t>ne  was  looking  along 
a  row  of  newly  set  posts  one  hundred  and  fifty  rods  in  length 
to  see  whether  they  were  in  line;  another  was  filling  cups 
on  the  engine  rods,  and  others  after  the  accident  saw  the 
writing  on  letters  scattered  about  the  ground. 

This  evidence  of  physical  facts  was  supported  by  a  great 
amount  of  testimony  of  a  general  nature  as  to  the  condition 
of  light  and  ability  to  see  objects  at  the  time.  Most  of  the 
witnesses  were  residents  of  the  community  and  not  in  the 
employ  of  defendant,  and  nothing  appeared  that  would  cast 
suspicion  upon  their  truthfulness. 

Their  testimony  was  met  mainly  by  general  statements  of 
witnesses  such  as  that  it  was  between  daylight  and  dark,  or 
dusk  or  pretty  near  dark,  together  with  evidence  as  to  abil- 
ity to  see  and  distinguish  objects.  Some  of  these  witnesses, 
in  hurrying  to  the  wreck,  ran  into  standing  water,  and  at- 
tributed this  to  the  condition  of  the  light,  but  it  is  easy  to 
see  that  under  those  circumstances  but  little  attention  would 
be  given  to  their  footsteps.  Some  of  those  about  the  sta- 
tion did  not  notice  which  face  of  the  target  was  turned 
toward  them,  but  it  is  beyond  question  that  they  never 
thought  of  its  being  turned,  and  gave  no  heed  to  that  ques- 
tion. They  did  not  anticipate  such  a  condition  as  existed, 
any  more  than  the  engineer,  who  doubtless  never  thought 
of  such  an  occurrence,  until  too  late. 
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It  is  argued  that  the  red  target  which  was  turned  toward 
the  engineer  could  not  be  distinguished  because  it  was  pro- 
jected against  a  background  of  a  similar  color.  What  the 
engineer  was  required  to  see  before  running  over  the  switch 
was  the  white  target,  and  it  seems  that  it  would  show  more 
plainly  against  a  red  background.  It  does  not  appear  that 
the  background  affected,  unfavorably,  ability  to  discover  its 
absence.  Only  the  white  target  meant  safety  for  the  train 
and  its  absence  was  the  signal  of  danger. 

Both  parties  have  argued  to  some  extent  the  question 
whether  the  engineer  and  fireman  were  fellow-servants. 
That  question  is  perhaps  not  of  much  importance  under  the 
declaration  in  this  case,  because  the  basis  of  the  action  is 
not  any  alleged  act  or  neglect  of  the  engineer,  but  solely  a 
fault  of  the  defendant  in  a  positive  duty  owed  to  plaintiff  as 
its  servant  in  failing  to  supply  a  sufficient  switch.  The  dec- 
laration avers  due  care  on  the  part  of  the  engineer,  and  that 
the  accident  was  without  his  fault.  It  is,  therefore,  not  a 
question  whether  plaintiff  could  recover  for  a  negligent  act 
of  the  engineer  in  running  off  the  main  track,  on  the  ground 
that  they  were  not  fellow-servants,  and  that  defendant 
would  be  liable  for  such  act.  If  the  fact  has  any  significance 
in  the  case,  there  can  be  no  doubt  that  the  engineer  and  fire- 
man, in  the  discharge  of  their  ordinary  duties,  were  fellow- 
servants,  and  the  claim  that  they  were  not  so  because  the 
engineer  was  a  superior  officer  of  the  fireman,  is  not  sound. 
The  fact  that  one  servant  occupies  a  superior  position  in  the 
line  of  employment,  and  has  supervision  of  the  work,  makes 
no  difference.  Cooley  on  Torts,  562;  Clay  v.  O.,  B.  &  Q.  R. 
R.  Co.,  56  111.  App.  235;  C.  &  A.  R.  R.  Co.  v.  May,  10S  111. 
288;  W.,  St.  L.  &P.  Ry.  Co.  v.  Hawk,  121  111.  259;  Libby, 
McNeill  &  Libby  v.  Scherman,  146  111.  540. 

In  C.  &  A.  R.  R.Co.  v.  May,  supra,  the  death  of  a  serv- 
ant had  been  caused  as  the  direct  result  of  the  improper 
exercise  of  authority  over  him  by  a  foreman.  It  was  held 
that  the  mere  fact  that  one  servant  has  power  to  control 
and  direct  the  actions  of  the  others  would  not  render  the 
master  liable  for  his  negligence,  but  when  the  negligent  act 
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"  arises  out  of  and  is  the  direct  result  of  the  evidence  of 
the  authority  conferred  upon  him  by  the  master  over  his 
co-laborers,  the  master  will  be  liable."  He  is  not,  as  to  the 
exercise  of  such  a  power,  a  fellow-servant.  The  other  cases 
are  of  like  import,  and  the  rule  declared  is  that  it  is  only 
when  the  governing  servant  is  acting  within  the  scope  of 
authority  conferred  upon  him  to  control  other  servants 
that  his  position  affects  the  question  as  to  fellow-servants. 
His  commands  within  such  scope  are  the  commands  of  the 
master  and  not  of  a  fellow-servant,  and  if  the  exercise  of 
power  is  wrongful  the  master  is  liable.  Except  as  to  the 
exercise  of  governing  power  by  the  engineer,  he  is  a  fellow- 
servant  with  the  fireman.  There  is  no  doubt  about  the 
rule  of  law,  and  when  there  is  no  doubt  about  the  facts 
bringing  servants  within  the  rule,  there  can  be  but  one  con- 
clusion. 

There  is  also  some  question  made  as  to  whether  plaintiff 
was  bound  by  the  undoubted  knowledge  of  his  fellow-serv- 
ant, the  engineer,  that  the  particular  switch  in  question  had 
no  lamp.  If  there  were  a  good  cause  of  action,  on  account 
of  a  failure  of  duty  by  defendant  toward  plaintiff,  of  which 
he  might  lawfully  complain,  the  fact  of  the  engineer's  knowl- 
edge would  not  bind  him,  and  neglect  to  impart  the  infor- 
mation to  him  would  not  relieve  defendant,  because  in  that 
event,  defendant  would  be  at  the  least,  one  of  the  two  joint 
wrongdoers,  and  liable  under  well  settled  rules  of  law. 
Cooley  on  Torts,  660;  Monmouth  Mining  and  Mfg.  Co.  v. 
Erling,  45  ILL  App.  411. 

Some  other' instructions  besides  the  ninth,  asked  by  de- 
fendant, were  refused,  but  all  that  was  proper  or  necessary 
in  them,  was  stated  in  those  that  were  given. 

For  the  reason  that  there  was  prejudicial  error  on  the 
trial  and  that  the  verdict  was  against  the  clear  preponder- 
ance of  the  evidence,  the  judgment  is  reversed  and  the 
cause  remanded. 
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Nancy  C.  Miller  v.  Davis  &  McKinney. 

1.  Verdicts— On  Conflicting  Evidence,  Conclusive.— When,  the  evi- 
dence is  conflicting  it  is  the  province  of  the  jury  to  determine  where 

the  truth  is. 

« 

Assumpsit,  for  goods  sold,  etc.  Appeal  from  the  Circuit  Court  of 
Knox  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  December 
10, 1895. 

Prince  &  Welch,  attorneys  for  appellant. 

J.  L.  Wells  and  A.  M.  Brown,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  appellees,  dry  goods  merchants, 
to  recover  for  goods  furnished  appellant's  minor  daughter. 
It  has  been  here  twice  before,  on  appeals  from  judgments 
of  the  Circuit  Court  in  favor  of  appellees.  See  Miller  v. 
Davis  &  McKinney,  45  111.  App.  447,  and  49  111.  App.  337. 
Each  time  the  judgment  was  reversed  because  of  erroneous 
instructions. 

In  the  last  and  third  trial  appellees  recovered  a  judgment 
for  §21.80,  the  same  amount  as  that  recovered  on  the  second 
trial. 

No  errors  were  committed  during  the  progress  of  the  last 
trial,  and  a  reversal  is  asked  solely  because  the  verdict  is 
against  the  law  and  the  evidence. 

The  evidence  shows  that  the  goods  were  obtained  by  the 
girl  without  the  knowledge  of  appellant.  She  was  living 
apart  from  her  mother  at  the  time,  but  one  of  the  firm, 
McKinney,  testified  that  some  months  before  the  girl  pur- 
chased the  goods,  appellant  told  him  that  her  children  were 
all  good  children  and  that  it  would  be  all  right  to  let  them 
have  what  goods  they  wanted,  and  that  it  was  upon  the 
strength  of  that  statement  that  the  goods  were  furnished. 
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Appellant  denied  making  such  statement,  and  she  was  cor- 
roborated to  some  extent  by  her  son.  In  this  conflict  it  was 
the  peculiar  province  of  the  jury  to  decide  where  the  truth 
was.  We  are  not  prepared  to  say  they  were  wrong,  especially 
as  they  decided  as  two  juries  had.  before  them. 

It  is  high  time  the  litigation  over  so  6mall  a  matter  end, 
and  we  now  end  it  by  affirming  the  judgment.  Judgment 
affirmed. 


^l    825 

T.  0.  Tanton,  Executor  of  John  Tanton,  deceased,  v.  ^-^ 

Mary  E.  Keller  et  al. 

1.  Wills— Ademption  of  Legacies.— Where  a  legacy  is  given  to  a 
legatee  to  pay  to  him  the  debt  of  another  legatee*  in  the  will,  and  after 
the  execution  of  the  will  the  testator  himself  pays  the  debt,  there  will  be 
an  ademption  of  the  legacy. 

2.  Evidence— Destruction  of— Inference  from.— The  fact  that  a  party 
litigant  in  possession  of  documentary  evidence  destroys  the  same,  so  that  it 
can  not  be  used  as  evidence,  is  a  circumstance  sufficient  to  throw  suspicion 
upon  his  case  and  may  be  taken  into  consideration  by  the  court  and 
given  such  weight  as  it  deserves. 

8.  Witness—  What  Interest  Does  Not  Incapacit ate.  —A  daughter  of 
a  testator  is  not  an  incompetent  witness  upon  the  question  of  the 
ademption  of  a  legacy  to  her  brother  in  her  father's  will,  where  the 
legacy,  if  adeemed,  would  go  to  her  children  under  the  will. 

Exceptions  to  an  Executor's  Report.— Appeal  from  the  Circuit 
Court  of  Woodford  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion 
filed  December  10,  1805. 

Obligation  of  Mary  E.  KeUer  referred  to  in  the  will : 
Agreement  read  in  evidence  against  objection  and  exception  of  appel- 
lant, as  follows : 

Know  all  men  by  these  presents,  that  whereas* Jacob  M.  Keller,  of 
Green  township,  Woodford  county,  State  of  Illinois,  is  justly  indebted  to 
T.  O.  Tanton,  of  Cazenovia  township,  Woodford  county,  State  of  Illi- 
nois, to  the  amount  of  nine  hundred  and  twenty-nine  and  thirty-one 
hundredths  dollars  and  interest  on  the  same  at  eight  per  cent  since  Oc- 
tober 8,  1886.  amounting  to  forty-nine  and  nineteen  hundredths  dollars, 
making  the  amount  of  nine  hundred  and  seventy-eight  and  fifty  hun- 
dredths dollars,  for  which  T.  O.  Tanton  holds  the  note  of  the  said  Jacob 
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M.  Keller,  dated  October  8,  1886;  and  said  Jacob  M.  Keller  is  also  in- 
debted to  said  T.  O.  Tanton  to  the  amount  of  fourteen  hundred  and 
twenty-two  and  twenty-eight  hundredths  dollars  paid  to  G.  W.  Corwin, 
of  Green  township,  Woodford  county,  State  of  Illinois,  in  full  settlement 
of  a  bond  given  by  said  Jacob  M.  Keller  as  treasurer  of  highway  com- 
missioners of  said  Green  township  (see  receipt  dated  May  7,  1887,  given 
by  said  G.  W.  Corwin).  Now,  therefore.  I,  Mary  E.  Keller,  of  Green 
township,  Woodford  county,  State  of  Illinois,  wife  of  said  Jacob  M. 
Keller,  do  hereby  promise,  covenant  and  bind  myself,  heirs,  executors 
and  assigns,  to  pay  to  the  said  T.  O.  Tanton,  his  heirs,  executors  or  as- 
signs, out  of  the  first  money,  rents  or*profi£s  which  I  receive  as  heir  of 
John  Tanton,  of  El  Paso  township,  Woodford  county,  State  of  Illinois, 
the  just  and  full  sum  of  twenty-four  hundred  and  nine  and  thirty-three 
hundredths  dollars  (interest  on  money  paid  Corwin  included  in  the  above 
amount),  with  interest  at  eight  per  cent,  and  if  the  interest  is  not  paid 
each  year,  to  become  principal  and  draw  interest  the  same  as  the  orig- 
inal principal  M.  E.  Keller.  [Seal] 
June  6,  1887. 

Item  eight  in  the  cre&ts  of  the  executor's  report : 

" 1893,  Jan.  4.  Paid  on  M.  E.  Keller  agreement  as  per  will,  $1,920.13," 
being  the  item  to  which  objection  was  sustained  by  the  County  and  Cir- 
cuit Courts.    Report  filed  January  16,  1894. 

Objections  of  complainants  to  the  executor's  report  in  question. 

Objection  to  the  eighth  item  of  the  report : 

That  the  eighth  item  of  credits  aforesaid  claimed  by  said  executor 
should  be  wholly  disallowed  for  the  reason  that  as  these  respondents  are 
credibly  informed  and  allege  to  be  true,  the  agreement  mentioned  in 
said  item  eighth,  and  the  vouchers  filed  in  support  thereof,  was  settled 
with  and  paid  to  T.  O.  Tanton  and  fully  discharged  by  the  said  John 
Tanton  after  the  making  of  the  said  will,  but  within  his  lifetime,  which 
payment  and  discharge  of  the  said  agreement  was  made  by  the  said 
John  Tanton  for  the  benefit  and  on  behalf  of  the  said  Mary  E.  Keller, 
his  said  daughter  and  the  mother  of  these  respondents;  and  respondents 
aver  that  the  said  agreement  was  not  at  the  death  of  the  said  John  Tan- 
ton, and  is  not  now  in  whole  or  in  any  part,  a  just  or  existing  charge  or 
liability  of,  or  against,  these  respondents  or  either  of  them,  nor  against 
any  of  the  property  or  estate  left  by  the  said  John  Tanton,  deceased. 

Statement  of  the  Case* 

This  case  was  appealed  from  the  County  Court  to  the  Cir- 
cuit Court  by  appellant,  from  an  order  of  the  County  Court 
sustaining  exceptions  to  his  report  as  executor  of  the  will  or 
John  Tanton,  deceased,  filed  January  16, 1 894.  The  County 
Court  sustained  the  fifth  objection   of  the  objectors,  the 
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children  of  Mary  £.  Keller,  made  to  item  8th  of  credit  of 
executor's  report. 

Item  8th  of  the  credit  report  is  as  follows :  "  January  4, 
1893,  paid  on  M.  E.  Keller  agreement  as  per  will,  $1,920.13, 
being  the  itpm  to  which  the  objection  was  sustained  by  the 
County  and  Circuit  Court."  The  case  was  tried  in  the  Cir- 
cuit Court,  and  it  sustained  the  decision  of  the  County 
Court,  and  directed  the  costs  to  be  paid  in  the  due  course  of 
administration.  The  provisions  of  the  said  will  of  John, 
Tanton,  deceased,  the  construction  of  which  is  involved  in 
this  litigation,  are  as  follows :  "  Second  clause  devises  to 
his  wife,  Hannah  Tanton,  hi3  homestead  in  El  Paso,  also  cer- 
tain  personal  property,  and  $1,200  to  be  paid  to  her  annually, 
and  to  be  paid  to  her  in  semi-annual  payments  for  life.  Third 
clause  devises  to  Mary  E.  Keller  the  right  to  use  and  occupy 
as  long  as  she  lives,  160  acres  of  land,  but  she  shall  have  no 
right  to  rent  it  to  others,  as  long  as  her  husband,  Jacob 
Keller,  lives,  but  may  do  so  after  his  death;  also  devises 
sixty  acres  of  land  to  Mary  E.  Keller  in  fee  simple.  Fourth 
clause  devises  to  the  heirs  of  the  body  of  his  daughter, 
Mary  E.  Keller,  1,280  acres  of  land,  of  which  the  quarter 
devised  to  his  daughter  for  life  formed  a  part,  to  have  and 
to  hold  the  same  in  fee  simple,  to  be  equally  divided  between 
them,"  etc.  It  also  creates  testator's  son,  T.  O.  Tanton, 
trustee  for  the  children  as  long  as  his  wife  lives  and  until 
the  youngest  child  becomes  twenty-one  years  of  age,  "  and 
he  shall,  out  of  the  proceeds  and  income  of  the  said  lands, 
pay  annually  to  my  wife  as  long  as  she  lives,  the  sum  of 
$600,  half  yearly." 

"  I  give  to  the  children  of  Mary  E.  Keller,  born  and  to  be 
born,  to  be  equally  divided  between  them,  one-half  of  my 
personal  property  which  may  remain  for  distribution  when 
the  estate  is  settled,  less  the  $2,409.55  and  compound  inter- 
est thereon  at  the  rate  of  eight  per  cent  per  annum,  which 
shall  be  deducted  therefrom  and  paid  to  my  son,  T.  O.  Tan- 
ton; should  their  share  of  my  personal  estate  not  be  equal 
to  said  sum  of  $2,409.55  and  interest  as  aforesaid,  then  my 
son,  T.  O.  Tanton,  shall  have  a  lien  on  the  said  land  devised 
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to  them,  to  secure  the  payment  thereof,  and  whenever  the 
said  sum  and  interest  is  paid,  said  T.  O.  Tanton  shall  sur- 
render to  his  sister,  said  Mary  E.  Keller,  her  agreement  to 
him  of  June  6, 1887."  Fifth  clause  of  the  will :  "  I  give  and 
devise  to  my  son,  Thomas  Oscar  Tanton,  commonly  known 
as  T.  O.  Tanton  (here  follows  the  description)  1,232.49  acres 
of  land),  to  have  and  to  hold  the  said  land  in  fee  simple 
absolute;  I  also  give  and  bequeath  to  my  son,  Thomas  Oscar 
Tanton,  one-half  of  all  my  personal  property  which  may  re- 
main for  distribution  after  the  payment  of  my  debts  and  the 
settling  of  my  estate,  and  I  also  direct  that  there  be  paid  to 
him  out  of  the  other  half  of  my  estate,  the  sum  of  $2,209.55, 
with  eight  per  cent  compound  interest  from  June  6, 1887,  as 
specified  in  the  fourth  clause  of  this  will."  The  residuafry 
clause  (6th) :  "  Should  I  die  seized  or  possessed  of  any  prop- 
erty not  herein  disposed  of,  I  give  and  bequeath  and  devise 
it  to  my  son,  T.  O.  Tanton,  and  the  heirs  of  the  body  of  my 
daughter,  Mary  E.  Keller,  to  be  equally  divided  between 
them,  one-half  to  T.  O.  Tanton  and  one-half  to  the  heirs  of 
the  body  of  my  said  daughter."  The  will  was  dated  June  18, 
1887.  First  codicil  was  dated  July  21, 1891,  and  the  second 
codicil  was  dated  October  12,  1891.  The  will  was  admitted 
to  probate  January  8,  1892,  and  T.  O.  Tanton  qualified  as 
executor.  The  personal  estate,  after  a  complete  settlement, 
only  left  $1,920.13  to  be  paid  on  the  account  mentioned  in 
item  8th.  The  contract  between  Mary  E.  Keller  and  T.  O. 
Tanton,  dated  June  6,  1887,  by  which  Mary  E.  Keller,  wife 
of  Jacob  M.  Keller,  promised,  covenanted  and  bound  herself 
to  pay  to  T.  O.  Tanton,  out  of  the  first  money,  rents  or 
profits  which  she  should  receive  as  the  heir  of  John  Tanton, 
for  the  sum  of  $2,409.55,  with  compound  interest  from  June 
6,  1887,  was  read  in  evidence. 

This  contract  was  given  to  secure  a  debt  of  Jacob  Keller 
to  T.  O.  Tanton,  which  the  latter  had  been  compelled  to 
pay  for  him  as  surety.  The  objectors  in  this  case  claim  and 
insist  that  before  the  death  of  John  Tanton,  deceased,  the 
latter  paid,  by  agreement  with  T.  O.  Tanton,  the  full  amount 
of  $2,409.55,  in  full  of  the  agreement  of  Mary  E.  Keller  to 


Second  Distbict— May  Term,  1895.       629 

Tanton  v.  Keller. 

T.  O.  Tanton,  and  therefore  the  legacy,  or  whatever  it  may 
be  called,  provided  fop  in'  the  will  of  John  Tanton,  deceased, 
as  shown  in  the  will,  was  satisfied  and  adeemed,  and  there- 
fore T.  O.  Tanton  had  no  right  to  claim  it  out  of  the  estate. 

W.  L.  Ellwood  and  Winslow  Evans,  attorneys  for  appel- 
lant, contended  that  the  legacy  is  not  what  is  known  to  the 
law  as  a  specific  legacy.  It  is  a  general  or  demonstrative 
legacy. 

A  specific  legacy  is  a  beqnest  of  a  particular  article  or 
specified  part  of  the  testator's  estate,  which  is  so  described 
and  distinguished  from  all  other  articles  or  parts  of  the 
same  kind  as  to  be  capable  of  being  identified.  13  Am.  and 
Eng.  Enc.  Law,  10. 

Ademption  is  the  taking  away  or  removal  of  the  legacy. 
The  doctrine  of  ademption  results  from  the  very  nature  of 
a  specific  legacy  as  already  defined. 

Unless  the  very  thing  bequeathed  is  in  existence  at  the 
death  of  the  testator,  and  then  forms  a  part  of  his  estate,  the 
legacy  is  wholly  inoperative.  Pomeroy's  Equity,  Sec. 
1131. 

Pomeroy  says :  "  Whether  .a  legacy  is  specific  depends 
wholly  upon  the  language  of  the  will.  Unless  the  language 
described  points  out  and  identifies  the  particular  thing  given 
as  a  part  of  the  testator's  estate,  distinguishing  it  from  all 
other  things  of  the  same  kind,  then  it  is  not  specific. 

Although  the  testator  may  at  the  time  of  executing  the 
will  have  an  article  or  articles  of  the  same  kind  as  that 
which  he  purports  to  give,  still,  unless  his  language  is  suf- 
ficient to  refer  to,  designate  and  identify,  the  very  article 
itself  as  forming  a  part  of  his  estate,  which  he  thereby  gives, 
the  legacy  is  not  specific,  but  general."  3  Pomeroy's  Equity, 
Sec.  1130. 

Satisfaction  is  the  donation  of  a  thing  with  the  intention, 

expressed  or  implied,  that  it  is  to  be  an  extinguishment  of 

some  existing  claim  of  the  donee.     13  Am.  and  Eng.  Encv 

70. 

*  Satisfaction  can  ocly  operate  as  an  extinguishment  of  the 


630  Appellate  Couuts  of  Illinois. 

Vol.  61.]  Tanton  v.  Keller. 

claim  with  the  consent  of  the  claimant,  who  is  necessarily 
put  to  his  election.     Ibid.  71. 

An  effective  re-publication  brings  forward  the  whole  tes- 
tamentary act  to  its  own  date,  and  the  codicil  gives  the  same 
force  to  the  will  as  if  it  had  been  written,  executed  and  pub- 
lished at  the  date  of  the  codicil.  Redfieldon  Wills,  Part  1, 
237;  Duncan  et  al.  v.  Duncan,  25  111.  364. 

A  codicil  affirming  a  will  may  strengthen  an  inference 
against  ademption  (satisfaction)  drawn  from  other  circum- 
stances.    13  Am.  and  Eng.  Ency.  99. 

A.  R.  Rich  and  R.  M.  Barnks,  attorneys  for  appellees, 
contended  that  in  construing  wills  or  other  instruments,  all 
the  parts  will  be  considered  together,  and,  if  possible,  effect 
will  be  given  to  every  clause  and  provision,  according  to 
4he  intention  of  the  maker.  The  great  and  leading  prin- 
ciple in  the  construction  of  wills  is  that  the  intention  of  the 
testator,  if  not  inconsistent  with  the  rules  of  law,  must  gov- 
ern, and  such  intention  is  to  be  gathered  from  the  whole 
will  taken  together.  Round  tree  v.  Talbot,  69  111.  246;  John- 
son v.  Johnson,  96  111.  564;  Hamlin  v.  U.  S.  Express  Co., 
107  111.  443. 

In  cases  of  doubt,  courts  may  resort  to  proof  of  surround- 
ing circumstances  to  afford  light  in  which  to  read  the  will, 
and  ascertain  the  intention  of  the  testator.  2  Greenlf.  on 
Ev.,  Sees.  287  to  292;  Wigram's  Rules  for  Construction  of 
Wills,  Note  1  to  Sec.  267;  Brownfield  v.  Wilson,  78.  111.  467; 
Richardson  v.  Eveland.  126  111.  37. 

It  was  decided  that  a  legacy  of  $2,500  to  pay  a  debt  on  a 
chapel,  which  amounted  to  $2,100,  and  which  sum  was  paid 
by  the  testator  himself  after  the  making  of  his  will,  was 
thereby  adeemed  or  satisfied.  Taylor  v.  Tblan,  38  N.  J. 
Eq.  91;  Richards  v.  Humphrey,  15  Pick.  133;  Langdon  v. 
Astor's  Executors,  16  N.  Y.  36;  13  Am.  and  Eng.  Enc.  99; 
Carter  v.  Board,  etc.,  39  N.  E.  Rep.  628. 

Payments  made  during  the  lifetime  of  a  testator,  designed 
to  apply  on  a  legacy,  will,  after  the  death  of  the  testator,  be 
applied,  and  the  legacy  will  be  canceled  to  the  extent  of 
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such  payments.  Ware  v.  The  People,  etc.,  19  111.  App.  196. 
Where  a  legacy  is  given  by  a  parent  or  one  in  loco  parentis, 
and  the  testator  afterward  makes  an  advancement,  or  gift, 
or  money,  or  property,  ejusdem  generis,  to  the  same  benefi- 
ciary, the  presumption  will  be  that  the  gift  was  intended  in 
satisfaction  of,  or  as  a  substitute  for,  the  prior  legacy;  and, 
unless  the  presumption  is  rebutted,  the  ademption  in  full  or 
pro  tcmto,  as  the  gift  is  equal  to  or  less  than  the  prior  bene- 
fit or  legacy,  will  take  place;  the  reason  of  the  rule  being 
that  such  parent,  or  one  in  loco  parentis,  being  presumptively 
under  common  obligation  to,  and  holding  like,  if  not  equal, 
esteem  for,  all  the  recipients  of  his  bounty,  having  once 
fixed  by  his  will  their  several  portions,  will  be  presumed  not 
to  intend,  by  a  gift  or  advancement  made  subsequently,  to 
break  into  the  portion  of  one,  or  of  several,  to  raise  a  double 
portion  for  another;  a  presumption  which  may  be  rebutted, 
and  upon  which  extrinsic  evidence  is  admissible  to  aid  or 
rebut  such  presumption,  including  the  declarations  and  con- 
duct of  the  testator  respecting  such  subsequent  gift  or  ad- 
vancement, and  the  breaking  in  upon  the  portions  as  fixed 
by  his  will,  whether  such  declarations  or  conduct  were  con- 
temporaneous with,  or  prior  or  subsequent  to  such  suit. 
Kichardsori  v.  Eveland,  126  111.  44;  Richards  v.  Humphreys, 
15  Pick.  133;  Howz  v.  Mallet,  4  Jones'  Eq.  194;  1  Pomeroy's 
Equity,  564. 

Mr.  Justice  Lacet  delivered  the  opinion  of  the  Court. 

It  is  insisted  on  the  part  of  the  appellant  that  the  be- 
quest of  $2,409.55  to  T.  O.  Tanton  was  a  legacy,  pure  and 
simple,  and  that  unless  the  will  was  revoked  in  some  man- 
ner known  to  the  law,  it  is  to  be  paid;  that  the  legacy  is  not 
what  is  known  in  law  as  a  specific  legacy,  but  is  a  general  and 
demonstrative  legacy,  and  therefore  not  adeemable.  The 
view  we  take  of  the  case  is  that  the  Circuit  Court  held  cor- 
rectly in  deciding  that  the  bequest  over  whioh  this  conten- 
tion arises  was  adeemable.  Without  going  into  a  critical 
examination  as  to  the  different  kinds  of  legacies,  we  think 
that  the  will  in  question,  properly  construed,  gave  one  half 
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of  the  personal  and  real  estate  to  the  objectors  subject  to 
the  charge  of  the  payment  of  the  sum  of  money  in  contro- 
versy, and  that  if  the  legacy  was  adeemed,  then  the  half  of 
the  estate  under  the  will  went  to  the  objectors,  free  from  the 
charge  of  the  appellant  for  the  debt  due  him  from  Mary  E. 
Keller  and  which  the  testator  willed  him  by  way  of  com- 
pensation, the  sum  of  $2,409.55. 

In  the  fourth  clause  of  the  will  the  testator  provides,  in 
speaking  of  the  objectors,  that  "  should  their  share  of  my  per- 
sonal estate  not  be  equal  to  said  sum  df  $2,409.55  and 
interest,  as  aforesaid,  then  my  son,  T.  O.  Tanton,  shall  have 
a  lien  on-  the-  land  Revised  to  them  to  secure  the  payment 
thereof,"  etc.  Thus  clearly  indicating  that  he  had  given  by 
his  .will  to  the  objectors  one  half  of  the  estate,  which  was 
u  their  share,"  although  u  their  share  "  might  be  exhausted 
in  paying  the  $2,409.55,  which  was  nothing  more  than  an 
incumbrance  upon  their  bequest;  in  our  minds  it  was  clearly 
the  intention  on  the  part  of  the  testator,  only  to  give  T.  O. 
Tanton  one  half  of  the  estate,  and  to  give  the  other  half  to 
the  objectors,  but  to  compel  the  objectors  to  pay  the  debt 
of  Jacob  Keller  for  which  Mary  E.  Keller,  his  wife,  had 
given  'her  bond.  Where  a  legacy  is  given  to  pay  the  debt 
of  another  in  the  will,  and  'after  the. execution  of  the  will, 
the  testator  himself  pays  it,  there  will  be  an  ademption.  It 
seems  to  us  to  be  a  very  plain  proposition,  and  any  refine- 
ment of  reasoning  that  would  lead  to  a  different  conclusion 
would  do  violence  to  the  plain  meaning  of  the  testator,  and 
would  be  unjust;  such  a  legacy  is  in  its  nature  a  specific 
legacy,  put  in  the  will  for  a  specific  purpose,  and  when  that 
purpose  is  fulfilled  b}r  the  testator  himself,  the  legacy  will 
be  adeemed.  Taylor  v.  Tolon,  38  N.  J.  Eq.  91;  Kiphards  v. 
Humphrey,  15  Pick.  133;  Langdon  v.  Astor's  Executors,  16 
N.  Y.  36;  Ware  v.  The  People,  etc.,  19  App.  196;  Richardson 
v.  Eveland,  126  111.  37. 

The  question  of  fact  tried  in  the  case  is  as  to  whether  or 
not  the  legacy  of  $2,409.55  was  paid  to  T.  O.  Tanton  by 
his  father  in  his  lifetime.  The  evidence  in  the  case  is  some- 
what conflicting,  but  from  a  fair,  consideration  of  it  all,  we 
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think  the  court  was  not  in  error  in  finding  that  John  Tan 
ton,  the  testator,  had  settled  with  and  paid  his  son  in  full, 
shortly  before  his  death,  the  sum  of  $2,409.55,  the  amount 
provided  for  in  the  will,  and  that  it  was  done  with  the  in- 
tention of  satisfying  that  portion  of  the  will.  It  was 
claimed,  and  insisted  on  by  counsel  for  appellant,  that  if  the 
payment  was  made  by  the  testator  as  claimed,  it  was  upon 
the  condition  that  Mary  E.  Keller  should  sigto  -a  release  ac- 
cepting the  provisions  of  the  will  on  the  day  of  its  probate, 
which  they  claim  she  did  not  do,  hence  the  bequest,  they 
argue,  was  in  fall  force.  It  is  not  so  clear  from  the  testi- 
mony that  such  conditions  were  not  attached,  but  we  think 
the  court  below  was  justified  in  finding. there  were  no  such 
conditions  as  contended  for  by  appellant.  According  to 
the  admissions  of  the  appellant,  he  made  a  memorandum 
at  the  time  he  settled  with  his  father,  for  the  bond  of  Mary 
E.  Keller,  and  attached  it  to  the  agreement  of  hers  which 
he  held,  or  wrote  it  on  the  agreement  at  the  time  of  the 
setlement.  This  memorandum,  some  two  years  after  the 
settlement  with  his  father,  and  after  his  father's  death, 
and  after  he  anticipated  trouble  on  account  of  this  pay- 
ment, he  cut  from  this  agreement  and  destroyed,  so 
that  it  could  not  be  produced;  he  then  undertakes  in  his 
testimony  to  give  an  account  of  its  contents,  which  ac- 
cording to  his  evidence  shows  that  the  legacy  was  not  to  be 
satisfied  unless  his  sister,  Mrs.  Keller,  ratified  and  agreed 
to  be  bound  by  the  will  on  thei  day  of  its  probate.  This 
fact  of  itself  throws  suspicion  on  appellant's  case,  for  if  the 
memorandum  contained  nothing  against  his  interest  and 
claim,  why  should  he  desire  to  destroy  it  ?  and  the  court  had 
a  right  to  take  that  fact  in  to  consideration  with  all  the  other 
evidence,  and  give  it  such  weight  as  it  deserved.  Downing 
v.  Plate,  90  111.  36$;  Winchel  v.  Edwards,  57  111.  41;  An- 
drews v.  Irwin,  101  111.  411.  Appellee  makes  objections  to 
the  evidence  admitted  against  objectors,  of  T.  O.  Tanton 
and  Hannah  Tanton,  wife  of  the  deceased,  and  probably  other 
evidence,  but  as  there  are  no  cross-errors  assigned  we  are  not 
called  upon  to  notice  them.  It  is  insisted  that  Mary  E. 
Keller  was  an  incompetent  witness  in  favor  of  the  objectors 
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because  she  would  be  heir  to  the  item  or  amount  freed 
by  the  ademption,  if  any,  as  one-half  of  it,  being  intestate 
estate,  would -go  to  her.  But  it  will  be  seen  from  what  we 
have  held  that  it  would  all  go  to  her  children  under  the  will, 
either  as  directly  willed  to  them  by  the  fourth  clause  or  as 
residuary  legatees  under  the  sixth  clause  of  the  will.  It  is 
also  objected  that  her  testimony  as  regards  what  the  testa- 
tor said  to  her  in  his  lifetime  concerning  the  payment  of 
the  legacy  in  question,  in  the  absence  of  the  appellant,  was 
incompetent.  This  may  have  been  so,  but  as  the  substance 
of  it  all  was  brought  to  the  attention  of  the  appellant  by 
his  sister,  and  tie  had  an  opportunity  to  explain  it,  and  it  was 
admissible  for  that  reason,  no  harm  could  be  done  as  long 
as  it  was  admitted  otherwise.  Although  some  incompetent 
evidence  may  have  been  admitted,  we  do  not  think  that  any 
error  of  the  kind  was  reversible  error. 
«  There  are  many  other  points  raised  by  these  parties  and 
argued  which  we  do  not  regard  of  sufficient  importance  to 
notice.  There  is  an  objection  that  the  circuit  judge  erred 
in  sustaining  objections  of  appellee  to  the  appellant's  exec- 
utor's report  not  before  the  court  and  not  appealed  from. 
We  regard  the  order  of  the  Circuit  Court  as  applying  to 
the  order  appealed  from  only.  After  a  careful  review  of 
the  whole  case,  we  are  satisfied  that  justice  has  been  dona 
The  order  and  judgment  of  the  Circuit  Court  sustaining 
the  fifth  exception  to  the  eighth  item  of  appellant's  execu- 
tor's report,  appealed  from  the  Circuit  Court  to  this  court, 
will  be  affirmed. 
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William  Watts. 

1.  Highways— Opening  on  Township  Lines. — Where  a  road  on  a 
town  line  between  two  towns  is  laid  out  by  the  joint  act  of  the  commis- 
sioners of  both  towns,  or  of  the  supervisors,  on  appeal,  the  opening  of  the 
road  is  not  completed  until  the  filing  of  the  final  order  in  the  office  of 
the  clerk  of  each  township. 
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2.  Same— When  the  Opening  can  be  Compelled  by  Mandamus.— 
Before  a  public  road  on  a  town  line  is  legally  laid  out  so  as  to  make  it 
the  duty  of  the  commissioners  to  open  it,  and  before  they  can  be  com- 
pelled to  do  so  by  mandamus  or  otherwise,  a  copy  of  the  final  order 
must  be  filed  with  the  town  clerk  of  each  town. 

3.  Same—  Time  in  Which  the  Final  Order  is  to  be  Filed.— Where  the 
road  to  be  laid  out  is  wholly  within  one  town,  the  statute  requires  the 
final  order  to  be  filed  with  the  town  clerk  within  five  days  from  its  execu- 
tion; but  where  the  road  is  upon  a  town  line  between  two  towns,  the 
final  order  must  be  filed  with  clerks  of  both  townships,  within  a  reason- 
able time,  as  a  condition  precedent  to  its  being  legally  laid  out. 

4.  Same—  What  is  Not  a  Reasonable  Time  for  Filing  the  Final  Order. 
— It  was  not  the  evident  intention  of  the  legislature  to  allow  the  laying 
out  of  a  highway  upon  a  town  line  to  be  suspended  indefinitely  after 
proceedings  are  commenced.  A  delay  of  nearly  three  years  in  filing  the 
copy  of  the  final  order  is  fatal  to  the  legality  of  the  road. 

5.  Same—  Vacancy  in  the  Office  of  Town  Clerk,  No  Kxeuse.— The  fact 
that  there  was  no  clerk  in  one  of  the  towns  is  no  excuse  for  a  long  delay 
in  filing  the  final  order  opening  the  highway,  as  the  people  have  ample 
power  to  fill  such  vacancies. 

Mandamus.— Appeal  from  the  Circuit  Court  of  Ogle  County;  the  Hon. 
J.  D.  Crabtree,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Reversed  and  remanded.    Opinion  filed  December  10, 1895. 

Baxter  &  Gardner,  attorneys  for  appellants. 

4 

J.  C.  Seyster,  attorney  for  appellee. 

Mr.  Justice  Laoey  delivered  the  opinion  of  the  Court. 

This  was  a  petition  for  a  temporary  writ  of  mandamus, 
at  the  relation  of  William  Watts,  asking  that  appellants  be 
compelled  to  pay  certain  damages*  assessed  for  opening  a 
highway,  and  to  open  the  highway  named  in  the  petition,  and 
to  levy  a  tax  for  the  payment  of  the  damages.  A  jury  was 
waived  and  the  cause  was  tried  by  the  court,  and  stipulation 
of  the  parties  that  it  should  be  tried  as  though  a  full  answer 
was  filed,  and  that  the  answer  should  be  considered  as  a  re- 
turn to  the  writ. 

The  answer  admits  the  facts  set  up  in  the  writ,  except  those 
denied  by  stipulation,  and  the  questions  submitted  to  the 
court  on  the  trial  were  such  as  arise  from  the  controverted 
facts,  and  the  legal  questions  therein  specified.    The  court 
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heard  the  case  on  the  points  submitted  and  ordered  a  per- 
emptory writ  of  mandamus.  The  road  in  question  ran  on 
township  line  between  two  different  townships,  to  wit,  Mt. 
Morris  and  Pine  Creek.  The  supervisors,  to  whom  the  cause 
had  been  appealed  from  an  order  of  the  commissioners  of 
highways  refusing  to  lay  out  the  road,  made  an  order  at 
Polo,  outside  the  towns,  August  30,  1890,  to  lay  out  the 
road.  On  the  3d  day  of  September,  1890,  a  copy  of  this  order 
was  filed  with  the  town  clerk  of  Pine  Creek,  and  in  March, 
1893,  with  the  town  clerk  of  Mt.  Morris.  A  demand  was 
made  on  the  commissioners  of  highways  to  lay  out  the  road 
preliminary  to  the  filing  of  the  petition  herein,  returnable 
to  the  December  term,  1893,  of  the  Circuit  Court.  It  is  in- 
s:sted  that  the  order  of  the  supervisors  laying  out  the  road 
was  void,  because  it  was  done  outside  the  towns  in  which 
the  road  was  to  be  laid;  that  there  was  not  a  sufficient  de- 
mand; that  the  road  was  not  opened  within  two  years  after 
it  was  laid  out.  The  commissioners  claim  that  the  filing 
the  copy  of  the  order  laying  out  the  road  with  one  town 
clerk  only,  was  sufficient  to  complete  the  laying  out  the  road; 
and  that  the  statute  of  limitations  has  run  against  its  open- 
ing; and  if  that  did  not  operate  to  complete  the  laying  out 
of  the  road,  a  delay  of  nearly  three  years  in  filing  a  copy  of 
the  order  of  the  supervisors  laying  it  out,  with  the  town 
clerk  of  Mt.  Morris,  was  unreasonable  delay,  and  therefore 
the  supervisors  lost  jurisdiction  of  it.  The  above  are  the 
questions  to  be  considered  by  this  court. 

Section  30  of  chapter  121  of  Hurd's  Eevised  Statutes  of 
1893,  provides  that  "all  public  roads  laid  out  as  herein  pro- 
vided, shall  be  opened  within  two  years  of  the  time  of  lay- 
ing out  the  same:  if  not  opened  within  the  time  aforesaid, 
the  same  shall  be  deemed  to  be  vacated."  It  will  appear 
from  the  reading  of  the  above  statute,  that  if  the  road  was 
laid  out  at  the  time  a  copy  of  the  final  order  laying  out  the 
same  was  filed  with  the  town  clerk  of  Pine  Creek  township, 
then  the  statute  had  run  against  it;  for  more  than  two  years 
had  elapsed  between  that  time  and  the  filing  of  the  petition 
herein.    We  are  of  the  opinion,  however,  that  in  cases  of 
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this  kind,  where  the  road  is  laid  out  by  the  joint  act  of  the 
commissioners  of  both  towns,  or  of  the  supervisors  on 
appeal,  and  in  view  of  the  provisions  of  the  statute  ^requiring 
a  copy  of  the  final  order  to  be  filed  with  the  town  clerk  of 
each  township,  that  the  laying  out  of  the  road  is  not  com- 
pleted until  the  filing  of  the  final  order  in  each  township. 
It  then  remains  to  be  considered  whether  a  delay  of  three 
years  in  filing  the  final  order  of  laying  out  the  road  with  the 
town  clerk  of  Mt.  Morris,  was  a  sufficient  compliance  with 
the  statute.  The  statute  requires  that  before  a  public  rood 
on  a  town  line  is  legally  laid  out,  so  as  to  make  it  the  duty 
of  the  commissioners  to  open  it,  and  before  they  can  be 
compelled  to  do  so  by  mandamus,  or  otherwise,  a  copy  of  the 
final  order  shall  be  filed  with  the  town  clerk  of  each  town, 
but  does  not  fix  the  time  in  which  it  shall  be  done.  Wright  v. 
The  Commissioners  of  Highways,  145  111.  48.  Where  the 
road  is  to  be  laid  out  wholly  in  one  town,  the  statute  requires 
the  final  order  to  be  filed  with  the  town  clerk  within  five 
days  from  its  execution,  but  not  so  in  cases  like  the  one  at 
bar.  It  is  further  decided  in  the  case  above  cited  of  Wright 
v.  The  Commissioners,  if  the  filing  is  done  within  a  rea- 
sonable time,  that  will  be  regarded  as  a  compliance  with  the 
statute.  The  main  question  to  be  decided  here  is,  whether 
the  delay  mentioned  in  filing  the  final  order  with  the  town 
olerk  of  Mt.  Morris  was  unreasonable.  It  is  claimed 
by  appellee  that  the  last  mentioned  point  is  not  one  of 
the  questions  presented  by  the  agreement  of  the  parties. 
We  think,  however,  that  the  agreement,  properly  under- 
stood, raised  that  question.  The  third  point  of  law  submit- 
ted was,  "  did  the  failure  of  the  supervisors  to  file  in  the  office 
of  the  town  clerk  of  Mt.  Morris,  within  five  days  after  it  was 
made,  operate  in  law  as  an  annulment  of  the  order  laying 
out  of  the  said  road."  While  it  is  not  precisely  submitted 
whether  the  filing  of  the  order  with  the  town  clerk  of  Mt. 
Morris  was  within  a  reasonable  time,  it  was,  we  think,  the 
intention  to  submit  to  the  court  the  real  question,  whether 
it  was  so  filed;  and  not  to  restrict  the  court  to  the  question 
whether  five  days  was  within  a  reasonable  time.    We  think 
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this  would  be  too  narrow  a  construction  of  the  agreement. 
There  is  no  doubt  that  the  filing  of  a  final  border  laying  out 
a  road,  is  a  condition  precedent  to  its  being  legally  laid 
out.  Poole  etal.  v.  Breese,  114  111.  594.  In  Commission- 
ers of  Highways  v.  Barry,  66  111.  499,  the  Supreme  Court 
held  that  the  lapse  of  one  year  and  two  months  from  the 
time  of  posting  the  petition  for  the  road  until  the  filing  of 
the  final  order  laying  out  the  same  was  unreasonable  delay, 
even  though  there  was  no  specific  time  required  by  statute 
in  which  to  file  the  order.  As  will  be  seen  bv  reference  to 
the  statute  requiring  a  road  to  be  opened,  it  must  be  done 
within  two  years  from  the  time  it  is  laid  out.  It  seems  to 
be  the  policy  of  the  law  that  When  a  road  is  laid  out  it  must 
be  opened  within  a  short  time,  and  also  by  the  decision  in 
the  Barry  case,  supra,  that  after  the  starting  of  the  proceed- 
ings to  lay  out  a  road,  it  must  be  completed  within,  at  least, 
one  year  and  two  months,  i.  e.,  within  a  reasonable  time. 

We  think  then,  in  view  of  all  the  analogies  of  the  law,  and 
the  evident  intention  o,f  the  legislature  not  to  allow  the  lay- 
ing out  of  a  road  to  be  suspended  indefinite^  after  proceed- 
ings are  started,  that,  as  in  this  case,  a  delay  of  nearly  three 
years  in  filing  the  copy  of  the  final  order  with  the  town 
clerk  of  Mt.  Morris,  was  fatal  to  the  legality  of  the  road. 

It  is  admitted  that  there  was  no  town  clerk  in  Mt.  Mor- 
ris from  the  date  of  the  order  of  establishing  the  road,  till 
shortly  before  the  filing  the  copy  of  the  final  order  with  the 
town  clerk  of  said  town  March  18, 1893.  The  people  have 
a  legal  remedy  and  power  to  complete  the  filling  of  vacan- 
cies in  the  town  clerk's  office  when  one  exists,  and  we  know 
of  no  rule  of  law  to  excuse  the  laying  out  of  a  road  for  so 
long  a  period  of  time,  on  the  mere  excuse  there  was  no 
town  clerk  with  whom  to  file  their  final  order.  In  the  view 
we  take  of  the  case,  it  is  not  necessary  to  pass  on  the  other 
questions  in  the  case  presented  by  counsel  for  appellant. 
The  judgment  of  the  Circuit  Court  is  therefore  reversed, 
and  the  cause  remanded. 

Judge  Cartwright  took  no  part  in  the  decision. 
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Young  Hen's  Christian  Association  v.  G.  W.  Harmon. 

1.  Conversion  of  Goods— Right  to  Return  Before  Suit— One  who 
has  converted  another's  chattels  without  changing  them  in  form,  or  other- 
wise permanently  injuring  them,  may,  at  any  time  before  suit,  return 
them  in  their  original  condition. 

2.  Same — Right  to  Return  a  Part. — Where  a  person  converted  to 
his  own  use  180  books,  and  being  sued  in  trover  for  them  he  offered  to 
return  105  of  them,  but  the  plaintiff  refused  to  accept  any  of  the  books 
unless  the  entire  number  of  copies  was  returned,  it  was  held  that  as 
each  copy  was  a  separate  and  distinct  piece  of  property  he  was  bound  to 
accept  such  as  were  tendered  in  good  condition,  and  was  entitled  to  re- 
cover only  for  so  many  as  were  not  so  tendered. 

Trover. — Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
N.  E.  Wobthington,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1895.    Reversed  and  remanded.    Opinion  filed  December  10, 1895. 

m 

m 

Statement  of  the   Case. 

In  lS91,the  Young  Men's  Christian  Association,  of  Peoria, 
Illinois,  leased  to  Geo.  W.  Harmon,  appellee,  a  room  in  an 
office  building  at  Peoria,  belonging  to  said  association. 
Harmon  was  then  engaged  as  general  agent  for  a  book,  en- 
titled, "  Wild  Life  on  the  Plains  and  Horrors  of  Indian 
Warfare."  About  February  1,  1892,  he  quit  the  business 
of  such  general  agent  and  gave  up  his  office,  leaving  in  said 
building  one  hundred  and  thirty  of  said  books,  two  chairs 
and  some  stationery  and  advertising  matter.  About  one 
year  after  Harmon  had  given  up  his  office,  W.  A.  Brubaker 
became  general  agent  of  the  association  and  took  charge  of 
the  building.  The  books  were  in  the  building  then.  Bru- 
baker made  inquiries  and  was  told  the  books  belonged  to 
Mr.  Harmon  and  had  been  held  for  rent.  The  books  were 
allowed  to  remain  in  the  building  until  about  November  1, 
1893,  when  they  were  sold  by  Brubaker.  A  few  days  after- 
ward, Harmon  appeared  and  wanted  his  books.  Upon 
investigation  it  was  found  that  no  rent  was  due  from  Har- 
mon.   Brubaker  told  Harmon  he  would  make  the  matter 
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all  right,  and  that  he  would  either  restore  the  books  or  pay 
him  for  them,  and  that  he  would  let  Harmon  know  whatihe 
could  do.  Brubaker  then  bought  back  105  of,  the  books 
from  parties  to  whom  they  had  been  sold  and  returned  them 
to  the  Y.  M.  C.  A.  Building.  Twenty-five  of  the  books  he 
was  unable  to  get  back.  He  notified  Harmon  that  he  was 
ready  to  settle  and  Harmon  came  in. 

They  were  unable  to  come  to  a  definite  understanding, 
A  dispute  arose  as  to  the  price  of  the  twenty-five  missing 
books.  A  few  days  afterward,  appellee  brought  this  suit,  an 
action  of  trover,  before  a  justice  of  the  peace,  and  recovered 
a  judgment  against  appellant.  On  appeal  to  the  Circuit 
Court  he  recovered  a  judgment  for  $153  and  costs. 

Cassidy  &  Sucher,  attorneys  for  appellant. 

G.  B.  Foster,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  or  the  Court. 

That  Brubaker  wrongfully  sold  the  books  of  appellee,  is 
not  denied.  There  was  no  rent  due  and  thev  could  onlv  be 
held  for  storage  charges,  which  were  agreed  upon  by  appel- 
lee and  Brubaker  at  $40. 

While  endeavoring  to  settle  the  matter,  appellee  told  Bru- 
baker that  all  he  wanted  was  a  return  of  the  bpoks,  and  act- 
ingupon  that  statement,  Brubaker  recovered  back  105  copies, 
and  upon  the  trial  in  the  Circuit  Court  tendered  them  to 
appellee. 

They  were  not  accepted,  and  the  damages  recovered 
included  the  value  of  them. 

While  the  facts  show  that  appellee  had  a  clear  right  of 
recovery  we  are  of  the  opinion  that  the  judgment  was  too 
large.  Under  the  circumstances,  and  the  understanding 
between  appellee  and  Brubaker,-  whereby  the  latter  repur- 
chased the  books  from  parties  to  whom  he  had  sold  them, 
appellee  should  have  accepted  the  105  copies,  if,  when  ten- 
dered, they  were  in  as  good  condition  as  when  taken  from 
the  building. 
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Appellee  knew  before  he  began  suit  that  Brubaker,  acting 
upon  the  faith  of  his  statement  that  all  he  wanted  was  his 
books,  had  procured  nearly  all  of  those  sold,  and  was  hon- 
estly endeavoring  to  procure  the  rest  of  them. 

Appellee  acted  upon  the  theory  that  he  was  not  obliged 
to  accept  any  of  the  books  unless  the  entire  130  copies  were 
restored  and  tendered.  In  this  he  was  wrong.  Each  copy 
was  a  separate  and  distinct  piece  of  property.  He  was  bound 
to  accept  such  as  were  tendered  in  good  condition,  and  was, 
entitled  to  recover  only  for  such  of  the  property  as  was  not 
so  tendered. 

For  the  reason  that  the  damages  recovered  were  excessive, 
the  judgment  will  be  reversed  and  the  cause  remanded  for 
another  trial. 


Catholic  Bishop  of  Chicago  v.  H.  II.  Troup  et  al. 

1.  Appellate  Court  Practice— Objections  Not  Made  Below.— 
Grounds  of  objections  to  evidence  not  specifically  made  in  the  court 
below,  will  not  be  considered  in  the  Appellate  Court. 

2.  Principal  and  Aoent— Secret  Instructions  to  Agents—How  Far 
Binding  upon  Third  Persons. — Where  a  person  is  a  general  agent  of 
another,  restrictions  upon  bis  powers  by  private  instructions,  unknown 
to  persons  dealing  with  him  as  agent,  do  not  relieve  the  principal  of  lia- 
bilities put  on  him  by  the  agent. 

Assumpsit,  on  orders  for  money.  Appeal  from  the  Circuit  Court  of 
Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10, 1895. 

George  W.  Smith  and  Edward  E.  Day,  attorneys  for  ap- 
pellant. 

Thomas  P.  Bonfield,  attorney  for  appellees. 

Mr.  Presidino  Justice  Cartwright  delivered  the  opin- 
ion of  the  Court. 
This  suit  was  brought  by  appellees,  lumber  dealers  in 
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Kankakee,  upon  four .  orders  drawn  by  J.  M.  Le  Beau  in 
their  favor  upon  Rev.  J.  J.  Darcy,  a  priest  at  that  place,  as 
agent  for  appellant,  and  which  it  was  claimed  the  priest, 
acting  as  such  agent,  had  promised  to  pay.  The  orders 
amounted  to  $2,012.99,  and  there  was  a  recovery  for  that 
sum. 

The  orders  were  given  for  lumber  purchased  from  plaint- 
iffs and  used  in  the  construction  of  a  Catholic  church  and 
priest's  house  at  Kankakee,  which  Le  Beau  had,  by  written 
contract,  agreed  to  construct  for  $16,740.  The  title  to  the 
premises  on  which  the  buildings  were  erected  was  in  de- 
fendant, and  Darcy,  as  priest  in  charge  of  St.  Patrick's  con- 
gregation, had  charge  of  the  negotiations  with  Le  Beau. 
Darcy  showed  the  plans  and  specifications  to  the  defend- 
ant, and  was  authorized  to  execute  the  contract  and  go  on 
with  the  work.  The  contract  was  signed  in  pursuance  of 
such  authority  as  follows :  "  Rev.  J.  J.  Darcy,  St.  Pat- 
rick's congregation,  for  the  Catholic  Bishop  of  Chicago." 
The  orders  were  given  at  different  times  in  the  course  of 
the  construction.  A  recovery  was  sought  because  of  an  al- 
leged verbal  acceptance  by  Darcy  of  the  first  order  with  a 
promise  to  pay  it  in  thirty  days,  and  an  agreement  to  rec- 
ognize and  pay  the  subsequent  orders  when  procured.  One 
of  the  orders  was  for  $146.56,  given  for  lumber  for  the  altar, 
which  it  was  conceded  that  Darcy  promised  to  pay,  and  for 
which  defendant  was  liable.  The  other  orders  were  resisted 
upon  the  ground  that  Darcy  had  no  authority  to  bind  de- 
fendant to  pay  for  the  lumber,  and  also  upon  the  ground 
that  he  did  not  promise  to  pay  the  orders  or  for  the  lumber. 

It  is  now  insisted  that  the  first  order  for  $936.30,  was  not 
admissible  in  evidence  under  the  common  counts,  because 
the  lumber  for  which  it  was  given  had  alreadv  been  fur- 
nished,  and  plaintiff  sought  only  to  recover  on  the  accept- 
ance and  should  have  declared  specially  on  the  contract  of 
acceptance.  But  when  the  order  was  offered  in  evidence, 
no  objection  was  made  on  that  ground,  the  only  objection 
made  being  on  the  specific  ground  that  Darcy  was  not  the 
dafendant,  and  no  objection  whatever  was  made  to  the 
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evidence  of  acceptance.  The  objection  now  made  not  hav- 
ing been  presented  to  the  trial  court,  will  not  be  considered. 
Furthermore  there  is  no  assignment  of  error  in  the  admis- 
sion of  evidence. 

Upon  the  question  whether  Darcy  had  power  to  bind  the 
defendant,  the  evidence  was  clear  and  not  contradictory  that 
defendant  had  nothing  to  do  with  the  business  personally, 
but  that  Darcy  was  his  agent  and  representative  in  making 
and  carrying  out  the  contract,  and  that  he  supervised  the 
work,  accepted  orders  from  Le  Beau,  and  made  all  payments 
that  were  made  on  the  contract.  He  had  entire  charge  of 
the  business  in  behalf  of  defendant,  and  the  public  dealt 
with  him  alone.  It  seems  to  us  that  his  general  manage- 
ment of  the  business  was  such  as  to  justify  public  confi- 
dence that  his  promises  in  its  execution  would  bind  defend- 
ant. A  rule,  printed  in  Latin,  and  made  by  the  Archbishop 
of  Chicago  for  the  government  of  priests,  was  put  in  evi- 
dence by  defendant.  It  was  translated  to  the  jury  as  pro- 
viding that  no  debt  beyond  $200  could  be  contracted  with- 
out express  permission  of  the  archbishop,  and  if  the  rule  was 
violated,  the  archbishop  should  in  no  manner  whatsoever 
be  held  to  its  liquidation.  This  rule  had  never  been  pub- 
lished, except  in  a  dead  language,  nor  made  known  to  the 
public  in  any  way.  The  rule  could  not  affect  defendant's 
liability  to  third  persons,  and  thus  operate  as  a  fraud  on  the 
unsuspecting  public,  dealing  in  good  faith,  in  ignorance  of 
it.  We  have  no  doubt  that  defendant  was  bound  bv  the 
promise  if  made. 

The  evidence  as  to  whether  or  not  the  promises  were 
made  as  claimed,  consisted  of  the  testimony  of  H.  H.  Troup, 
one  of  the  plaintiffs,  in  affirmance,  and  of  Darcy  in  denial. 
The  jury  believed  and  found  that  Troup  was  right  in  his 
statement,  and  so  far  as  we  can  see  from  the  record  they 
were  fully  justified  in  doing  so. 

There  was  nothing  harmful  to  defendant  in  the  instruc- 
tions given.  Considering  the  whole  series  in  view  of  the 
material  questions  presented  by  the  evidence,  the  law  was 
given  most  liberally  for  defendant.  Believing  the  judg- 
ment to  be  right,  it  will  be  affirmed. 
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1.  Appellate  Court  Practice — New  Points  in  the  Reply. — An  ap- 
pellant is  required  by  the  rules  of  this  court  to  make  a  statement  in  his 
brief  of  the  points  on  which  he  relies  for  a  reversal  of  a  decree,  and  the 
subsequent  privilege  extends  only  to  a  reply  to  appellee's  brief.  Any 
point  not  so  made  by  the  appellant  is  regarded  as  abandoned  and  can 
not  be  made  for  the  first  time  in  a  reply,  and  if  made  will  not  be 
noticed. 

2.  Fraud — Facts  Constituting. — A  recital  of  facts  and  circumstances 
held  to  constitute  sufficient  evidence  of  fraud  is  recited  in  the  opinion  of 
the  court 

Bill  in  Aid  of  Execution,— Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  December  10, 1805. 

A.  C.  Little,  G.  W.  Avert  and  Samuel  Alschuleb,  at- 
torneys for  appellants. 

Benjamin  F.  Herrington,  attorney  for  appellees,  con- 
tended that  as  the  appellant  disposed  of  all  of  his  property 
after  suit  had  been  commenced  against  him  as  surety  on  a 
dramshop  keeper's  bond,  the  conveyance  was  void  under  Sec. 
4  of  the  Statute  of  Frauds,  providing  that  every  gift,  grant, 
conveyance,  assignment  or  transfer  of,  or  charge  upon  any 
estate,  real  or  personal,  or  right  or  thing  in  action,  or  any 
rent  or  profit  thereof,  made  with  intent  to  disturb,  delay, 
hinder  or  defraud  creditors  or  other  persons,  and  every  bond 
or  other  evidence  of  debt  given,  suit  commenced,  decree  or 
judgment  suffered  with  like  intent,  shall  be  void  as  against 
such  creditors,  purchasers  or  other  person.  R.  S.  1674,  540, 
Sec.  4. 

As  to  creditors,  a  conveyance  made  to  hinder  and  delay 
them  is  void  and  may  be  set  aside.  Brown  v.  Niles,  16  111. 
385;  Davis  v.  Ransom,  18  111.  396;  Boies  v.  Henney,  32  111.  130; 
Reed  v.  Noxon,  48  111.  323;  Hardin  v.  Osborne,  60  111.  93. 

To  hinder  and  delay  creditors  is  to  defraud  them.  Weber 
v.  Mick,  131  111.  520. 
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Mr.  Presiding  Justice  Cartwright  delivered  the  opinion 
of  the  Court. 

The  original  bill  in  this  case  was  filed  by  appellees  July 
1, 1 892,  in  the  Circuit  Court  of  Kendall  County  against  Henry 
C.  Schumacher  and  Dorothy  Schumacher,  his  wife,  and  Will- 
iam £.  Schumacher,  their  son,  to  set  aside  a  bill  of  sale  of 
personal  property  and  conveyances  of  real  estate  between 
said  parties  as  fraudulent,  and  td  remove  the  same  out  of 
the  way  of  an  execution  then  issued,  or  any  other  execu- 
tion or  process  that  might  be  thereafter  issued  on  a  judg- 
ment for  $3,000  obtained  by  appellees  against  said  Henry 
C.  Schumacher.  Said  Dorothy  Schumacher  died,  February 
22,  1893,  intestate,  and  her  death  having  been  suggested, 
her  heirs  at  law  were  made  defendants  to  the  bill.  The 
venue  was  changed  to  the  Circuit  Court  of  Kane  County, 
where  there  was  a  hearing,  and  a  decree  was  entered  accord- 
ing to  the  prayer  of  the  bill. 

The  only  point  stated  or  question  raised  in  the  brief  and 
argument  for  appellants  filed  in  this  court  was  that  there 
had  been  a  failure  to  prove  fraud  in  the  execution  of  the  bill 
of  sale  and  conveyances,  and  that  the  findings  of  the  decree 
in  that  respect  were  not  sustained  by  the  proofs.  It  was 
therein  further  stated  that  after  counsel  for  appellees 
should  show  that  fraud  had  been  proved,  counsel  for 
appellants  would  have  something  further  to  say,  in  a  reply 
to  the  argument  for  appellees.  After  the  argument  for  ap- 
pellees, the  promise  of  further  suggestions  was  fulfilled  with 
a  lengthy  argument  abounding  in  new  points,  of  which 
there  had  previously  been  no  hint.  In  the  original  brief 
and  argument  for  appellants  it  was  stated  that  Dorothy 
Schumacher  died,  intestate,  on  or  about  February  22, 1893, 
leaving  a  number  of  heirs  at  law,  and  that  they  were  made 
parties  defendant  to  the  suit.  In  the  reply  argument  the 
point  is  made  that  there  was  a  lack  of  proof  of  her  death, 
and  who  her  heirs  were.  Other  points  so  made  relate  to 
the  manner  of  proof  of  issuing  and  serving  execution, 
the  demand  of  property  and  return,  the  issue  of  an  alias 
execution,  the  form  of  the  decree  as  to  being  in  the  alterna- 
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tive  and  the  like.  Appellants  were  required  by  the  rules  of 
the  court  to  make  a  statement  in  their  brief  of  the  points 
on  which  they  relied  for  a  reversal  of  the  decree,  and  the 
subsequent  privilege  extends  only  to  a  reply  to  appellees. 
Any  point  not  so  made  is  regarded  as  abandoned,  and  can  not 
be  made  for  the  first  time  in  a  reply.  The  new  questions 
raised  by  the  reply  will  not  be  noticed.  I.  0.  E.  R.  Co.  v. 
Heisner,  45  111.  App.  143. 

It  does  not  seem  to  be  seriously  contended  that  fraud  was 
not  proved,  and  we  do  not  think  that  there  can  be  much 
doubt  on  that  question.  The  suit  in  which  judgment  was 
rendered  against  Henry  C.  Schumacher  was  begun  February 
25,  1892,  and  the  process  of  divesting  himself  of  the  title  to 
his  visible  possessions  was  begun  by  him  on  February  27, 
1892,  when  he  made  a  bill  of  sale  of  his  personal  property 
to  his  son,  William,  who  had  no  means  with  which  to  buy, 
for  an  expressed  consideration  of  $1,505.  On  the  same  day 
Henry  C.  Schumacher  and  wife  conveyed  to  their  said  son 
a  house  and  three  lots  in  Bristol,  Kendall  county,  Illinois, 
and  the  son  conveyed  the  same  to  his  mother,  the  wife  of 
said  Henry  C.  Schumacher.  On  March  2,  1892,  Henry  C. 
Schumacher  and  wife  executed  a  mortgage  to  their  said  son 
of  about  103  acres  of  land  in  the  town  of  Fox,  in  said 
county,  to  secure  notes  amounting  to  $3,000,  and  the  son  on 
the  same  day  assigned  the  mortgage  to  his  said  mother. 
On  the  same  day  Henry  C.  Schumacher  and  wife  conveyed 
said  103  acres,  which  were  worth  about  $50  per  acre,  to  their 
said  son,  for  an  expressed  consideration  of  $6,000,  subject 
to  the  mortgage  for  $3,000,  and  the  son  gave  a  mortgage 
back  to  said  Henry  C.  Schumacher  to  secure  notes  to  the 
amount  of  $6,000,  subject  to  the  mortgage  of  $3,000.  Other 
conveyances  were  made  to  correct  errors  in  the  foregoing, 
but  it  is  not  necessary  to  refer  to  them. 

A  recital  of  these  transactions  we  think  sufficient  to  con- 
vince any  one  that  they  were  not  bona  jide,  and,  under 
the  evidence,  they  could  have  had  but  one  object,  which  was  to 
prevent  the  collection  of  the  judgment  likely  to  be  obtained 
against  Henry  C.  Schumacher.  The  evidence  fully  justified 
the  decree,  and  it  will  be  affirmed. 


I 
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City  of  De  Kalb  v.  Sarah  J.  Ashley. 

1.  Municipal  Corporations— Defective  Sidewalk*— Constructive  No- 
tice.— Where  a  sidewalk  has  become  old  and  out  of  repair,  and  has  so 
remained  for  a  time  long  enough  for  the  municipal  authorities  to  have 
learned  of  its  condition  with  reasonable  diligence,  they  will  be  charge- 
able  with  constructive  notice. 

2.  New  Trial— Newly  Discovered  Evidence.— It  is  not  error  to  refuse 
a  motion  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence, 
when  such  evidence  is  merely  cumulative. 

8.  Excessive  Damages—  When  $3,000  is  Not— Where  the  plaintiff 
was  a  strong,  hearty,  healthy  woman  before  the  injury,  and  a  physical 
wreck  afterward,  $8,000  is  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  DeKalb  County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed  De- 
cember 10,  1895. 

W.  L.  Pond  and  Carnes  &  Dunton,  attorneys  for  appel- 
lant. 

» 

Jones  &  Rogers,  attorneys  for  appellee. 

Mr.  Justice  Laoet  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  for  alleged  damages  result- 
ing from  the  fall  of  appellee  on  an  alleged  defective  side- 
walk of  the  appellant.  The  accident  occurred  on  October 
17, 1893.  The  cause  was  tried  by  a  jury  on  the  declaration 
and  plea  of  the  general  issue  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  for  $3,000.  The  motion  for  a  new 
trial  by  appellant  was  overruled  and  it  appealed  to  this 
court.  Two  grounds  only  are  assigned  for  error,  first,  that 
there  was  no  negligence  on  the  part  of  the  appellant  contrib- 
uting to  the  injury,  and  no  notice  either  actual  or  constructive 
to  it  of  the  defect  in  the  sidewalk  where  the  injury  oc- 
curred; second,  that  the  alleged  disorders  of  the  appellee  are 
largely  feigned  and  that  the  damages  are  grossly  excessive. 
The  points  together  amount  to  a  claim  on  part  of  appellant, 
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that  the  evidence  was  insufficient  to  support  the  verdict. 
There  is  no  complaint  of  any  instructions  being  given  or 
modified  by  the  court  to  the  injury  of  the  appellant. 

The  only  testimony  in  regard  to  the  bad  condition  of  the 
sidewalk,  on  the  part  of  the  appellee,  was  given  by  the  wit- 
nesses 6.  D.  Bentty,  Horace  Root,  L.  A.  Malonee  and  Jacob 
Jacobson,  and  to  refute  it  on  the  part  of  the  appellant  was 
the  testimony  of  Thomas  J.  Adams,  the  street  commissioner. 
The  testimony  of  the  witnesses  for  the  appellee,  showed  that 
the  accident  occurred  at  the  intersection  of  Main  and  Eighth 
streets,  on  the  east  side  of  Eighth  and  south  side  of  Main 
street.  The  fall  occurred  by  reason  of  the  daughter  of  ap- 
pellee, while  they  were  walking  along  on  the  sidewalk,  step- 
ping on  the  end  of  a  loose  board,  causing  the  other  end  to  fly 
up  and  hit  appellee  and  trip  her,  when  she  fell  partly  on  her 
left  side  and  knees  on  the  sidewalk,  and  being  a  portly,  heavy 
woman,  she  was  badly  shocked — was  unable  for  a  time  to 
speak  or  raise  up.  The  evidence  tended  to  show  that  appel- 
lee's injuries  are  permanent;  that  she  is  partially  helpless, 
unable  to  use  her  left  arm  and  hands,  and  also  unable  to  use 
her  leg  from  her  left  side,  except  she  could  perform 
some  movement  with  it;  and  could  not  articulate  distinct!}'; 
that  there  was  paralysis,  attributable  to  the  fall  on  the  side- 
walk; that  those  conditions  will,  to  a  considerable  degree, 
be  permanent;  that  appellee  had  artritis  of  the  hip  joint,  i.  e.y 
inflammation  of  the  ligament  or  membrane,  painful,  and  af- 
feots  the  joint,  and  is  liable  to  be  permanent.  There  is 
some  evidence  tending  to  show  that  these  conditions  were 
feigned  by  the  appellee  for  the  purpose  of  enhancing  dam- 
ages against  the  appellant. 

It  is  insisted  that  the  sidewalk  where  the  accident  occurred 
was  in  good  condition,  except  the  loose  board  that  tripped 
the  appellee,  and  as  to  that,  the  city  had  no  notice  of  its 
being  loose  in  time  to  repair  it  before  the  appellee  was 
injured.  The  evidence  tended  strongly  to  show,  however, 
that  the  entire  sidewalk,  being  a  board  sidewalk,  nailed  on 
stringers  in  the  usual  way,  from  Seventh  to  Ninth  streets, 
including  the  place  where  the  accident  occurred,  was  badly 
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out  of  repair  by  the  boards  being  loose,  and  had  been  for 
some  time,  and  long  enough  with  reasonable  diligence  on 
the  part  of  the  appellant  to  have  repaired  it  and  kept  it  in 
repair.  The  evidence  tended  to  show  that  within  a  few 
months  prior  to  this  accident  at  least  200  boards  had  come 
loose  in  that  sidewalk,  and  had  been  nailed  down;  that  loose 
boards  being  on  it,  was  a  frequent  occurrence,  indicating 
that  the  stringers  were  too  much  decayed  to  hold  nails,  and, 
in  fact,  that  the  city  had  actual  knowledge  of  it,  and  at  one 
time  was  actually  preparing  to  put  in  a  new  sidewalk. 

Under  this  state  of  the  evidence,  although  slightly  con- 
tradicted by  Adams,  the  street  commissioner,  we  think  the 
jury  was  fully  justified  in  finding,  from  the  evidence,  that 
the  sidewalk  was  badly  out  of  repair  and  dangerous,  and 
1  that  the  city  had  notice  of  it,  or  should  have  had  notice  of 
it,  with  reasonable  care. 

On  the  question  of  the  feigning  of  the  injury  by  the 
appellee,  we  find  there  is  some  evidence  tending  to  show  it, 
and  to  show  that  the  injuries  were  to  some  extent  feigned 
by  her  for  the  purpose  of  enhancing  damages. 

We  think,  however,  that  the  greater  weight  and  prepon- 
derance of  the  evidence  is  that  they  were  not  feigned,  and 
that  the  verdict  was  justified  in  this  particular. 

It  will  not  be  necessarv  for  us  to  examine  the  evidence  in 
detail,  either  as  to  the  condition  of  the  sidewalk  or  the 
question  of  feigning.  It  is  contradictory  to  some  extent, 
and  it  was  for  the  jury  to  judge  of  it  and  determine  those 
questions. 

A  motion  was  made  by  appellant  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  to  wit,  the  affidavit 
of  one  Brooks,  to  the  effect  that,  after  the  verdict  was 
returned  by  the  jury,  and  on  the  appellee's  hearing  of  the 
news  of  the  verdict,  she  so  far  forgot  herself  as  to  artic- 
ulate loudly  and  distinctly  the  sounds  that  she  insisted  on 
the  trial  that  she  could  not  produce,  and  to  rejoice  in  the 
prospect  of  again  getting  out;  and  it  is  also  insisted  that 
the  court  erred  in  not  striking  the  counter-affidavits  deny- 
ing those  charges  from  the  files.    We  think  there  was  no 
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error  in  this,  detrimental  to  appellant;  the  affidavit  of 
Brooks  in  itself  was  not  sufficient  in  its  showing  to  author- 
ize the  court  to  grant  a  new  trial.  The  new  evidence  was 
but  cumulative,  and  by  no  means  conclusive,  and  the  appel- 
lee's affidavits  were  not  necessary.  There  was  no  error  in  the 
action  of  the  court  in  overruling  the  motion  for  a  new  trial 
The  damages,  if  appellee  was  as  badly  injured  as  her  testi- 
mony tended  to  show,  were  not  excessive.  She  was  a  strong, 
healthy,  hearty  woman  before  the  injury,  and  a  physical 
wreck  afterward. 
The  judgment  of  the  court  below  is  affirmed. 
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Upham  &  Gordon  v.  Clarence  G.  Richey  et  al. 

1.  Amendments— Changing  Parties,, — Two  persons  were  sued  jointly 
as  partners;  one  of  them  died  panding  an  appeal;  when  the  suit  was  re- 
docketed  in  the  Circuit  Court,  the  plaintiffs  dismissed  the  suit  as  to  the 
surviving  partner,  made  the  personal  representatives  of  the  deceased 
partner  defendants,  and  amended  their  declaration,  declaring  against 
him  alone  as  principal  debtor.    Held,  not  error. 

2.  Practice —  Objections  to  Amendments.  — Objections  to  amendments 
of  pleading,  if  not  made  in  apt  time,  must  be  considered  as  waived. 

8.  Sales — Whether  on  Commission  or  Absolutely. — Where  a  person 
takes  goods,  and  the  question  arises,  whether  he  is  a  purchaser  or  mere 
agent  to  sell  on  commission,  if  he  is  given  the  option  to  pay  for  the  goods 
and  keep  them,  then  he  is  a  purchaser,  and  the  title  passes  absolutely  as 
a  matter  of  law. 

4.  Bill  op  Sale — May  be  Shown  to  be  a  Mortgage. — Where  a  con- 
tract is  entered  into  between  two  persons,  concerning  the  custody  and 
sale  of  a  stock  of  merchandise,  and  for  the  security  of  one,  a  bill  of  sale 
absolute  on  its  face  is  given,  such  bill  may  be  shown  to  have  been  given 
as  a  mortgage. 

5.  Same— Implied  Provisions— When  Held  to  be  a  Mortgage.— A 
merchant  made  an  absolute  bill  of  sale  of  his  stock  of  goods  to  a  party 
who  became  a  security  upon  his  notes  for  the  goods,  and  a  contract  was 
entered  into  between  them,  providing  that  the  merchant  should  be  al- 
lowed the  privilege  of  carrying  on  the  business  at  his  own  expense,  and 
should  apply  all  profits  to  the  payment  of  the  notes,  but  nothing  was 
said  as  to  whom  the  goods  should  belong  after  such  payment.  Held, 
that  there  was  an  implied  provision  that  they  should  belong  to  the  mer- 
chant, as  the  relation  of  the  parties  was  that  of  mortgagor  ani  mort- 
gagee. 
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Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Henderson  County;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

J.  J.  Tunnioliff  and  J.  A.  McKenzie,  attorneys  for  ap- 
pellants. 

Kirkpatriok  &  Alexander,  attorneys  for  appellees. 

Mr.  Justice  Lacey  delivered  the  opinion  op  the  Court. 

This  is  the  same  case,  in  substance,  depending  upon  the 
same  facts  as  the  case  decided  in  this  court,  of  Foote  v.  C.  J. 
Goflf  &  Co.,  45  III.  App.  516.  The  judgment  in  that  case 
was  reversed  and  the  cause  remanded.  George  M.  Foote 
was  sued  as  a  partner  with  Ira  Putney.  In  the  meantime 
Foote  died,  and  the  appellees  were  appointed  his  executors, 
and  the  appellants,  after  the  case  was  put  on  the  docket 
in  the  Circuit  Court  for  a  new  trial,  dismissed  the  suit  as  to 
Putney,  and  made  the  appellees,  the  personal  representatives 
of  Foote,  parties  defendant.  The  declaration  was  amended 
and  declared  against  Foote  as  principal  debtor  alone.  It  was 
not  error  to  amend  the  declaration,  dismiss  the  suit  as  to 
Putney,  and  make  the  executors  of  George  M.  Foote  parties 
defendant.  The  appellees  pleaded  to  the  declaration,  and  in  so 
doing  waived  any  right  to  object,  even  if  they  had  a  right, 
which  we  do  not  think  they  had,  previously. 

As  will  be  seen  from  the  statement  of  the  case  when  it 
was  here  before,  the  liability,  or  the  non-liability,  of  appellee, 
will  depend  upon  the  proper  construction  to  be  given  to  the 
contract  hereinafter  to  be.  mentioned,  between  Ira  Putney 
and  George  M.  Foote,  now  deceased. 

The  amount  of  appellant's  claim  was  $1,275.48,  for  goods 
furnished  and  delivered  to  Ira  Putnev  after  the  fire  herein- 
after  mentioned,  and  the  burning  of  his  store  and  goods. 

Appellants  insist  that  George  M.  Foote,  now  deceased,  was 
the  principal  in  the  store  and  was  carrying  on  the  same 
purchasing  and  selling  goods  in  the  name  of  Ira  Putney, 
and  was,  therefore,  as  such  principal,  liable  to  all  parties 
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that  sold  goods  to  Putney  to  be  placed  in  the  store  for  sale. 
The  decision  of  the  case  hinges  upon  this  question.  When 
the  case  was  here  upon  a  former  appeal,  this  court  held  that 
George  M.  Foote,  under  the  contract  existing  between  him 
and  Putney,  was  not  a  partner  with  Putney,  and  that  he 
was  not  liable  as  such;  that  the  contract  existing  between 
them  was  that  of  mortgagor  and  mortgagee.  It  is  now  in- 
sisted that  Foote  was  the  principal  under  the  bill  of  sale 
and  contract  existing.  The  cause  was  tried  by  the  court 
below  without  a  jury,  and  the  appellants  submitted  certain 
propositions  of  law  to  the  court  to  be  held,  to  the  effect 
that  the  bill  of  sale  and  the  contract  in  evidence,  together, 
made  George  M.  Foote  the  principal  owner  and  proprietor 
of  the  store,  and  Ira  Putney  his  agent,  and  that  therefore 
the  appellants  ought  to  recover  for  their  bill  of  goods  sold 
and  delivered  to  Ira  Putney,  agent  of  Foote.  The  court  re- 
fused to  hold  these  propositions  of  law,  and  found  against 
the  appellants,  and  rendered  judgment  against  them  for 
costs,  from  which  judgment  this  appeal  is  now  taken. 

It  seems  from  the  evidence  that  prior  to  December  4, 
1889,  George  M.  Foote  was  security  on  some  notes  of  Ira 
Putney  to  the  amount  of  about  $2,500,  and  that  Putney  was 
desirous  of  going  into  business  in  Stronghurst,  in  Hender- 
son county,  Illinois,  and  by  agreement  between  Foote  and 
Putney,  the  latter  borrowed  $7,000,  and  gave  four  notes, 
with  Foote  as  security  thereon,  for  $1,750  each;  this  money 
was  used,  in  part,  by  Putney  to  pay  off  the  previous  indebt- 
edness, and  the  balance  was  used  in  buying  goods  for  the 
stock  of  merchandise  hereinafter  mentioned. 

The  contract  bears  date  December  4,  1889,  and  was  in 
two  parts;  the  first  was  an  absolute  bill  of  sale  on  its  face, 
recking  a  consideration  of  $7,000,  and  selling  and  conveying 
to  Foote  all  the  stock  of  goods  of  Ira  Putney  &  Co.,  con- 
sisting of  general  merchandise,  etc.,  situated  in  the  Thurber 
building,  owned  by  Anna  Penny,  and  also  all  unbalanced 
accounts  on  books,  and  a  building  situate  on  southeast  one- 
fourth  of  southeast  one-fourth  of  west  half  of  section  24,  T. 
19,  5  west.    This  bill  of  sale  was  signed  by  Ira  Putney  & 
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Co.  On  the  same  date  a  contract  was  entered  into,  signed 
by  both  Ira  Putney  and  George  M.  Foote-  Putney,  by  it, 
was  allowed  the  privilege  of  buying  and  selling,  and  using 
the  stock  of  goods,  but  not  to  incur  indebtedness,  and  Put- 
ney agreed  to  carry  on  the  business  at  his  own  expense, 
without  cost  to  Foote,  and  to  apply  all  the  profits  of  the 
business  to  the  payment  of  the  indebtedness  of  $7,000. 
The  notes  indicating  said  indebtedness  are  signed  by  Ira 
Putney  and  George  M.  Foote.  The  goods  were  not  to  be 
removed  without  the  consent  of  Foote,  Putney  to  pay  all 
clerk  hire,  etc.;  the  business  was  to  be  carried  on  in  the  name 
of  Putney;  the  principal  and  interest  of  the  notes  mentioned 
were  to  be  paid  by  Ira  Putney.  Foote  was  to  have  all  the 
goods  he  needed  for  family  uses  at  wholesale  prices;  the 
sum  of  $7,000  was  to  be  applied  and  used  in  the  trade. 

Ira  Putney  continued  to  carry  on  business  in  that  store 
until  January,  1891,  when  the  goods  and  building  were  con- 
sumed by  fire.  The  insurance  policy  was  made  over  to 
Foote,  and  he  collected  it  and  kept  six  or  eight  hundred  dol- 
lars and  put  the  balance  into  the  business,  but  in  reality 
Foote  never  received  a  "  nickel "  of  the  $7,000  to  his  own 
use. 

On  the  26th  of  January,  1891,  a  new  agreement  was  en- 
tered into  between  Foote  and  Putney  in  substance  as  fol- 
lows :  In  consideration  of  the  contract  thereafter  named, 
Putney  was  allowed  the  privilege  of  using  the  stock  of  goods 
and  merchandise,  of  buying  and  selling  merchandise,  but 
not  to  incur  any  liens  or  mortgages  on  the  stock;  to  pay  for 
all  goods  when  received  or  when  sold;  to  show  books  at  the 
end  of  sixty  days.  Putney  was  to  carry  on  the  business 
without  cost  or  expense  to  Foote,  and  to  apply  all  profits  of 
business  to  payment  of  indebtedness  of  $7,000,  and  Ira  Put- 
ney was  to  pay  all  expenses,  and  to  carry  on  the  business  in 
his  own  name,  and  to  pay  the  principal  and  interest  of  the 
$7,000.  Foote  was  to  have  all  the  goods  that  he  used  at 
cost;  the  insurance  money  of  $2,400  was  a  part  of  the  within 
described  $7,000;  this  money  and  all  goods,  etc.,  to  be  used 
and  applied  in  the  business;  and  the  $2,400  was  turned  over 
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to  Putney.  The  above  was  in  substaice  the  entire  written 
contract  between  them. 

It  will  be  seen  that  those  contracts,  nor  either  of  them, 
provides  who  shall  own  the  goods  when  the  $7,000,  for  which 
Foote  was  security,  was  paid.  Foote,  it  appears,  was  secu- 
rity on  the  four  $1,750  notes.  There  is  no  provision  in  either 
of  the  contracts  as  to  what  should  become  of  the  goods  and 
store,  or  whose  property  it  should  be,  when  the  $7,000,  for 
which  Foote  was  security,  was  paid  in  full. 

If  they  were  not  Putney's  then  they  would  be  Foote's  and 
Foote  would  get  the  benefit  of  all  the  goods,  as  well  as  Put- 
ney's labor,  and  all  expenses  paid  by  him  in  carrying  on  the 
business,  and  Putney  would  receive  nothing.  Foote  would 
receive  this  compensation  for  no  services  or  labor  performed 
by  him,  simply  for  going  security  for  Putney  on  the  four 
$1,750  notes.  There  was  no  evidence  going  to  show  that 
Foote  was  to  be  in  any  wise  compensated  for  standing  as 
surety  for  Putney.  All  that  appeared  to  be  in  contempla- 
tion between  them  was  that  Foote  should  be  kept  harmless. 

The  law  would  determine  what  the  intention  of  the  par- 
ties was  in  that  particular,  as  implied  by  the  contract,  and 
in  view  of  the  circumstances  in  evidence. 

There  was  internal  evidence  in  the  agreement  that  the 
goods  were  conveyed  as  a  pledge  for  surety  for  the  contract; 
it  provides  that  Putney  was  to  let  Foote  have  what  goods 
he  used  at  cost  prices,  which,  if  the  goods  were  absolutely 
Foote's,  he  could  take  as  he  pleased. 

In  corroboration  of  the  intentions  of  the  parties,  Foote 
testified  that  he  took  the  goods  to  secure  him  against  his 
liability  on  the  $7,000. 

It  is  a  principle  of  law,  if  one  takes  goods  to  be  sold  on 
commission  and  it  is  doubtful  whether  he  has  become  the 
purchaser,  one  of  the  main  tests  as  to  whether  he  is  a  pur- 
chaser or  mere  agent  to  sell  on  commission,  is,  if  he  is  given 
the  option  to  pay  for  the  goods  and  keep  them,  then  it  is  a 
sale  of  the  goods,  and  the  title  passes  to  the  consignee  ab- 
solutely as  a  matter  of  law.  It  is  a  sale,  and  the  goods  are 
not  the  property  of  the  consignor. 
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Admitting  that  the  bill  of  sale  in  the  first  instance  passed 
the  title  of  the  goods  to  Foote,  by  the  accompanying  agree- 
ment, when  the  $7,000  was  paid  by  Putney,  impliedly  the 
goods  became  his  property,  and  the  latter  could  pay  that  at 
any  time  and  free  the  goods;  so  the  agreement  as  a  whole 
was  only  a  pledge  or  mortgage,  and  the  title  in  the  stock 
of  goods  all  the  time  remained  in  Putney,  subject  to  the 
implied  mortgage  contained  in  the  written  agreement. 

Foote  finally  took  the  goods  into  his  own  possession  and 
sold  them.  Can  it  be  doubted  that  had  he  realized  more 
than  enough  to  pay  those  notes,  aggregating  $7,000  and 
interest,  he  would  be  liable  to  Putnev  for  the  balance  ?  and 
besides  he  would  be  compelled  to  apply  the  proceeds  of  the 
goods  to  the  payment  of  the  notes  in  order  to  relieve  Putney 
of  his  liability  on  them. 

If  he  did  not,  and  Putney,  as  principal,  was  compelled  to 
pay  them,  he  could  call  on  Foote  to  account  for  the  amount 
realized  out  of  the  goods;  because  Foote  had  received  the 
goods  for  the  purpose  of  paying  the  notes. 

Foote  had  no  interest  in  the  goods,  as  can  be  readily  seen 
from  all  the  facts  and  circumstances  in  evidence  in  connec- 
tion with  the  agreement,  save  as  mortgagee,  and  when  the 
mortgage  was  paid,  any  balance  went  to  Putney. 

The  evidence  of  Foote  shows  the  contract  was  entered 
into  for  the  purpose  of  security  to  him,  and  the  law  is  that 
even  an  absolute  bill  of  sale  on  its  face  may  be  shown  by 
evidence  to  have  been  given  as  a  mortgage.  But  such  proof 
in  this  case  would  be  unnecessary.  It  is  insisted  by  coun- 
sel for  appellant  that  the  goods  were  those  of  Foote,  and 
that  the  parties  have  a  right  to  make  just  such  a  contract 
as  they  did,  even  if  it  would  seem  to  be  a  foolish  one  on  the 
part  of  Ira  Putney. 

This  might  be  so  if  the  contract,  in  fact,  made  such 
a  provision.  But  as  it  makes  no  express  provision  as  to 
whom  the  goods  shall  belong  when  the  security  debt  shall 
be  paid  by  Putney,  it  would  be  a  very  unreasonable  con- 
struction for  the  court  to  put  on  the  contract,  and  to  hold 
that  they  should  go  to  Foote,  who  would  have  paid  nothing 
for  them,  when  justice  and  equity  would  require  that  they 
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go  to  Putney.  Although  Putney  may  have  been  willing 
to  labor  and  pay  off  the  $7,000,  on  which  Foote  was  secu- 
rity, thereby  relieving  him  of  all  danger  and  loss,  it  does  not 
seem  reasonable  that  he  would  be  willing  to  turn  over  all 
the  accumulated  property  to  Foote  without  compensation. 
Such  a  construction  would  have  to  be  put  upon  the  con- 
tract if  appellants9  contentions  are  sustained.  We  can  not 
believe  such  was  the  intention  of  the  parties  or  the  meaning 
of  the  contract.  There  was  clearly  an  implied  provision  in 
the  contract  that  the  remainder  of  the  goods  should  be  Put- 
ney's when  the  $7,000  in  notes  should  be  paid. 

The  finding  and  judgment  of  the  court  below,  and  its 
holding  on  the  propositions  of  law,  as  submitted  to  it  by  the 
appellants,  in  our  judgment  is  fully  sustained  by  the  evi- 
dence and  the  law.  When  the  case  was  here  before,  this 
court  substantially  passed  upon  the  question  as  to  the  posi- 
tion Foote  occupied  in  relation  to  the  contract.  We  held 
that  he  was  siraplv  a  mortgagee.  We  see  no  good  reason 
for  changing  our  opinion  then  expressed. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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1.  Evidence — Competency  of  Statements  by  Patients  to  Their  Physi- 
cians.— The  rule  of  law  as  to  the  admission  of  statements  by  patients  to 
their  physicians  concerning  their  disease,  must  be  confined  to  such  as 
are  made  at  the  time  of  the  sickness  from  which  the  patient  is  suffering. 
Statements  of  such  patients  after  their  recovery  are  not  competent. 

2.  Same.  —Statements  of  Claims  Against  Counties— Competency  of. 
— For  the  purpose  of  showing  that  the  law  which  requires  the  presenta- 
tion to  the  county  board  of  an  itemized  verified  statement  of  a  claim 
against  the  county  before  bringing  suit  has  been  complied  with,  it  is 
competent  to  read  such  statement  in  evidence. 

3.  Same — Physician's  Services — Cross-examination. — Where  a  physi- 
cian, on  his  direct  examination,  testified  as  to  the  value  of  services  attend- 
ing upon  small-pox  patients,  it  is  not  reversible  error  to  allow  him  on 
cross-examination,  in  reply  to  the  question,  "  Would  you  take  a  case  like 
that  out  there  in  the  pest  house  for  twice  the  regular  charges? "to state 
that  he  would  not  take  such  a  case,  outside  of  his  family  patients  at 
any  figure. 
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Assumpsit. — For  services,  etc.  Appeal  from  the  Circuit  Court  of 
Winnebago  County;  the  Hon.  James  Shaw,  Judge,  presiding.  Heard 
in  this  court  at  the  December  term,  1894.  Affirmed.  Opinion  filed  May 
28,.  1895.    Rehearing  denied  December  5,  1895. 

Arthur  H.  Frost,  attorney  for  appellant,  contended  that 
it  is  permitted  to  a  physician  to  give  his  opinion  as  to  a 
person's  disease,  judging  both  from  subjective  and  objective 
examination.  No  proper  diagnosis  can  usually  be  made 
without  both  such  examinations.  Where  a  medical  expert 
had  read  the  deposition  of  the  plaintiff  detailing  minutely 
the  injuries,  and  bodily  condition  claimed  to  have  resulted 
to  him  from  an  injury,  which  he  related,  it  is  proper  to  ask 
him,  from  the  knowledge  gained  by  reading  the  deposition, 
his  opinion  as  to  plaintifFs'condition  at  the  time  the  depo- 
sition was  made,  and  as  to  the  cause  of  that  condition.  Oil- 
man v.  Town  of  Strafford,  50  Vt.  726. 

A  physicanmay  give  his  opinion  as  to  the  actual  condition 
of  a  patient  whom  he  has  visited.  Knox  v.  Wheelock,  56 
Vt.  200;  Spear  v.  Hiles,  67  Wis.  367;  Brush  v.  Jackson,  24 
Ala.  273. 

Or  whose  symptoms  and  condition  have  been  described 
by  others.  Livingston  v.  Com.,  14  Gratt.  592;  Cooper  v. 
State,  23  Texas  330. 

He  may  testify  to  a  statement  or  narrative  given  by  a 
patient  in  regard  to  his  condition,  symptoms,  sensations 
•and  feelings,  both  past  and  present,  when  they  are  necessary 
to  enable  him  to  give  his  opinion  as  an  expert  witness. 
Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104  Ind.  264;  Yeatman 
v.  Hart,  6  Hump.  (Tenn.)  374;  Looper  v.  Bell,  1  Head 
(Tenn.)  373. 

R.  K.  Welsh,  attorney  for  appellee,  contended  that  state- 
ments made  to  a  physician  in  his  professional  capacity  are 
competent  when  descriptive  of  existing  symptoms  or  pains, 
although  they  are  not  admissible  when  mere  narratives  of 
past  occurrences.  Cleveland,  etc.,  R.  R.  Co.  v.  Newell,  104 
Ind.  264;  Murphy  v.  R.  R.  Co.,  102  Barb.  125;  Kent  v.  Lin- 
coln, 32  Vt.  59 1 ;  Barber  v.  Merriam,  11  Allen  322;  Looper 
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v.  Bell,  1  Head  373;  Hatch  v.  Fuller,  131  Mass.  574;  R.  E. 
Co.  v.  Jones,  36  Kan.  769. 

The  role  is  that  declarations  of  an  injured  person,  indica- 
tive of  existing  pain  or  suffering,  are  competent,  although 
narratives  of  past  occurrences  are  not.  Turnpike  v.  Andrews, 
102  Ind.  138;  Ry.  Co.  v.  Wood,  113  Ind.  554;  Roos  v.  Loan 
Co.,  132  Mass.  439;  McKeique  v.  City  of  Janesville,  31  N. 
W.  Rep.  301;  State  v.  Davidson,  30  Vt.  377. 

It  would  not  be  proper  to  give  in  evidence  a  conversation 
with  an  injured  party,  in  which  that  party  related  her  past 
suffering  or  injury  by  way  of  narrative,  but  it  would  be 
•  proper  for  a  witness  to  relate  what  an  injured  party  had 
said  as  to  her  condition,  particularly  of  concealed  or  internal 
suffering  as  it  existed  at  the  time  the  statements  or  exclama- 
tions of  suffering  were  made.  Chicago,  St.  L.  &  P.  R.  Co. 
v.  Spilker,  33  N.  E.  Rep.  283;  Board  v.  Laggett,  115  Ind. 
544. 

This  is  a  rule  of  necessity,  and  is  not  to  be  considered  be- 
yond the  necessity  upon  which  it  is  founded,  viz.:  to  produce 
evidence  of  the  condition  of  internal  and  unseen  organs  of 
the  human  body,  and  to  furnish  some  expression  of  pain  and 
suffering  which  can  not  be  successfully  measured  in  any 
other  way.  Chapin  v.  Marlborough,  9  Gray  244;  Cleve- 
land, C,  C.  &  I.  Ry.  Co.  v.  Newell,  33  N.  E.  Rep.  283;  Louis- 
ville, M.  A.  &  C.  R.  Co.  v.  Wood,  14  N.  E.  Rep.  581; 
Underhill  on  Evidence,  70. 

Mb.  Presiding  Justice  Lacey  delivered  the  opinion  of 
the  Court. 

This  case  was  brought  by  appellee  against  the  appellant 
to  recover  for  alleged  medical  treatment,  board,  medicine 
and  nursing  for  four  persons  which  appellee  claims  it  fur- 
nished under  circumstances  which  entitled  it  to  recover 
from  the  appellant  the  value  thereof,  under  section  24  of 
chapter  107  of  the  Revised  Statute  of  Illinois,  which  pro- 
vides as  follows :  "  When  any  non-resident  or  any  person 
not  coming  within  the  definition  of  a  pauper  of  any  county 
or  town  shall  fall  sick,  not  having  money  or  property  to  pay 
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his  board,  nursing  or  medical  aid,  the  overseers  of  the  poor 
of  the  town  or  precinct  in  which  he  may  be,  shall  give  or 
cause  to  be  given  to  him  such  assistance  as  they  may  deem 
necessary  and  proper,  or  cause  him  to  be  conveyed  to  his 
home  subject  to  such  rules  and  regulations  as  the  county 
board  may  prescribe;  and  if  he  shall  die,  to  cause  him  to  be 
decently  buried."  The  cause  was  tried  before  a  jury  and 
resulted  in  a  verdict  for  the  appellee  for  $539.23,  about  one- 
half  of  the  bill  of  expense  incurred  by  appellee  and  sworn  to 
and  presented  to  appellant  for  payment.  The  health  depart- 
ment of  appellee,  having  been  notified  that  the  persons  in 
question  were  attacked  with  the  small-pox,  they  being  resi- 
dents of  appellee  and  also  of  the  county  of  Winnebago, 
through  its  executive  officer,  the  mayor,  notified  appellant 
through  its  proper  officer  that  the  persons  in  question  were 
without  medical  attendance  and  without  means,  and  con- 
sequently a  proper  county  charge,  and  that  if  the  appellant 
did  not  take  charge  of  the  cases  at  once  the  city  would  em- 
ploy a  physician  to  take  charge  of  the  patients  and  look  to 
the  county  for  the  necessary  expenses.  The  county  author- 
ities refused  to  have  anything  to  do  with  the  cases  and  the 
appellee  then,  through  its  mayor,  directed  a  physician  to  take 
charge  of  the  cases,  which  he  did,  and  rendered  such  services 
as  were  necessary  from  time  to  time  until  the  patients  were 
removed  from  the  hospital,  being  about  forty-one  days. 
One  of  the  patients,  a  child,  died  while  at  the  hospital  and 
was  buried. 

It  is  complained  that  the  weight  of  the  evidence  was  man- 
ifestly against  the  verdict  for  several  reasons;  first,  that  the 
evidence  was  not  sufficient  to  show  that  the  supposed  small- 
pox patients  were  proper  subjects  for  county  charge  under 
the  statute,  and  also  that  the  proof  did  not  sustain  the  ver- 
dict as  to  its  amount,  and  also,  that  the  supposed  small-pox 
patients  were  not  afflicted  with  the  small-pox  but  were  simply 
suffering  with  an  attack  of  the  chicken-pox. 

We  have  examined  the  evidence  carefully  and  find  the 
verdict  was  ampty  sustained  on  all  the  questions  of  fact,  and 
think  the  verdict  was  moderate  in  amount.  It  clearly  ap- 
pears that  the  patients  were  destitute  persons  and  had  not 
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sufficient  money  or  property  to  pay  their  board  or  medical 
aid,  and  were  therefore  proper  subjects  to  be  cared  for  by 
the  countv  under  the  statute.    It  is  insisted  that  the  court 

a/ 

excluded  certain  evidence  of  Doctor  Hughes  and  Doctor 
Franklin,  tending  to  show  that  the  patients  were  not 
afflicted  with  the  small-pox  but  with  chicken-pox.  Doctor 
Hughes  testified  that  he  had  talked  with  the  patients  in 
regard  to  their  symptoms  after  they  were  well  and  dis- 
charged, concerning  their  cases  when  they  were  sick  and 
being  taken  sick,  and  they  had  given  him  a  full  account  of 
it,  and  from  those  statements  and  examination  of  them 
some  time  after  they  were  discharged  from  the  hospital,  he 
could  not  tell  exactly  what  ailed  them,  but  his  opinion  was 
that  they  might  have  had  varicella  (chicken-pox),  or  they 
might  have  fcad  the  varioloid. 

Doctor  Franklin  was  asked  his  opinion,  based  upon  what 
the  patients  told  him  after  they  were  discharged,  as  to  their 
diseases;  and  also  upon  examination  of  them  after  they  were 
discharged,  what  his  opinion  was  as  to  what  ailed  them; 
this  the  court  refused  to  let  him  answer,  and  also  rejected  the 
testimony  of  Doctor  Hughes.  The  testimony  of  Doctor 
Hughes,  and  proposed  testimony  of  Doctor  Franklin,  was 
based  and  intended  to  be  based  on  both  subjective  and  ob- 
jective examinations;  subjective  meaning  what  he  learned 
from  the  patients  themselves,  and  objective,  what  he  learned 
from  the  examination  of  the  persons  after  recovery.  We 
think  that  the  evidence  and  proposed  evidence  of  these  doc- 
tors was  properly  rejected.  The  rule  of  law  in  regard  to 
what  patients  may  tell  physicians  concerning  their  disease, 
must  be  confined  to  such  statements  as  are  made  at  the 
time  of  the  sickness  under  which  the  person  is  laboring,  or 
else  their  statements  would  be  regarded  as  mere  hearsay 
evidence.  In  Greenleaf  on  Evidence,  Vol.  I,  par.  102,  is 
given  the  rule  as  follows :  "  Wherever  the  bodily  or  mental 
feelings  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings  made  at  the  time  in  question, 
are  original  evidence;  *  *  *  so,  also,  the  representation 
by  a  sick  person  of  natural  symptoms  and  effects  of  the 
malady  under  which  he  is  laboring  at  the  time," 
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It  would  appear,  therefore,  that  the  evidence  of  Hughes, 
and  the  proposed  evidence  of  Franklin,  was  and  was  pro- 
posed to  be,  based  upon  an  improper  basis  in  part  at  least, 
that  is,  in  so  far  as  it  rested  upon  the  mere  statements  of  the 
patients,  long  after  they  had  recovered. 

"We  see  no  error  in  the  rejection  of  this  testimony. 

It  is  complained  by  the  appellant  that  Doctor  Kohr  was 
permitted,  against  its  objections,  to  be  asked  the  following 
question :  4(  Would  you  take  a  case  like  that  out  there  in 
the  pest  house  for  twice  the  regular  charges  ? "  And  the 
witness  answered,  "  I  would  not  want  to  take  a  case  outside 
of  my  own  family  patients;  I  would  not — for  no  figures." 
Doctor  Bohr  had  been  put  on  the  stand  by  appellant  and 
testified  as  to  the  rates  charged  by  physicians  in  small-pox 
cases  in  Rockford,  and  had  testified  that  it  was  double  the 
amount  for  a  visit  charged  for  ordinary  cases  of  sickness, 
which  was  $1.50.  The  qqestion  and  answer  complained  of 
were  simply  cross-examination;  and  the  evidence  was  simply 
presented  as  going  to  the  credibility  of  the  witness  and  not  in- 
troduced as  original  evidence.  We  therefore  think  it  was  not 
improper,  but  if  so,  not  seriously  damaging  to  the  appellant, 
and  in  no  event  would  be  sufficient  grounds  for  a  reversal. 
It  is  objected  also  that  appellee  was  permitted  to  read  in 
evidence  exhibit  "  B, "  and  the  affidavit  of  the  city  clerk  to 
the  bill;  the  affidavit  says  the  county  is  indebted  in  the  sum 
of  $1,073.46;  that  the  items  of  the  bill  are  just  and  true. 
There  was  no  error  in  this.  The  law  requires  that  a  state- 
ment of  this  kind  should  be  presented  to  the  county  board 
before  the  date  upon  which  the  suit  should  be  commenced, 
and  it  is  proper  to  show  that  the  law  has  been  complied 
with  in  that  particular;  and  in  addition  to  this  consideration 
the  record  shows  the  appellant  assigned  as  a  cause  for  anew 
trial,  that  "  no  itemized  bill  was  presented  to  the  county 
board,  as  the  law  required  prior  to  bringing  suit."  Although 
there  may  have  been  some  slight  errors  committed  by  the 
court  below,  there  were  none  of  sufficient  importance  to  re- 
quire a  reversal. 

The  judgment  of  the  court  below  is  therefore  affirmed. 
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Fritz  Miller  v.  Western  Stone  Company. 

1.  Line  of  Employment—  What  is  in,  etc— Negligence.— The  drill- 
ing out  of  unexploded  blasts  in  holes  drilled  for  blasting  rock,  and  which 
fail  to  explode,  is  in  the  line  of  employment  of  a  workman  who  is  em- 
ployed in  a  stone  quarry  to  do  work  connected  with  the  blasting  of  rock; 
and  requiring  him  to  do  so,  in  the  accustomed  and  ordinary  manner  in 
which  such  work  is  done  at  the  quarry,  is  not  such  negligence  as  renders 
the  owner  liable. 

2.  Special  Interrogatories— When  Not  Inconsistent  with  the 
General  Verdict — In  an  action  for  personal  injuries  there  was  pro- 
pounded to  the  jury  the  special  interrogatory:  "  Did  the  plaintiff  know, 
at  the  time  he  started  to  drill  out  the  unexploded  hole,  that  it  was  dan- 
gerous, and  did  he  use  due  care  in  doing  the  work  while  drilling  out  the 
hole?"  to  which  the  jury  answered,  "Yes."  This  yeas  held  to  mean 
that  the  plaintiff  knew  it  was  dangerous,  but  used  due  care  in  doing  the 
work.  Also  held,  that  the  answer  was  entirely  consistent  with  the  gen- 
eral verdict  for  the  defendant. 

8.  Same — When  Consistent  with  the  General  Verdict.*- A  negative 
answer  to  a  special  interrogatory,  "  Did  the  plaintiff  voluntarily  under- 
take to  drill  out  the  hole  containing  the  unexploded  blast,  knowing  that 
such  work  was  dangerous  ?  "  must  be  construed  to  mean  that  the  plaintiff 
did  so  under  the  command  of  the  foreman,  and  so  not  inconsistent  with 
a  general  verdict  for  the  defendant,  as  the  defendant  would  not  be  liable 
in  that  case,  provided  the  command  did  not  incur  any  danger,  new  or 
extraordinary,  or  outside  of  any  usual  hazards  of  the  line  of  employment. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  Circuit 
Court  of  Will  County;  the  Hon.  Charles  Blanch ard,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1895.  Affirmed.  Opinion  filed 
December  10,  1895. 

Hiogin8  &  Akin  and  J.  S.  Keynolds,  attorneys  for  ap- 
pellant. 

Garnsey  &  Knox,  attorneys  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  Court. 

This  is  an  action  on  the  case  by  appellant  to  recover  for 
injuries  sustained  by  him  in  the  explosion  of  a  blast  in  ap- 
pellee's stone  quarry,  where  appellant  was  employed  as  a 
laborer.     There  were  two  trials  had.     The  first  resulted  in 
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a  verdict  for  $5,000  in  favor  of  appellant.  This  was  set 
aside  by  the  court;  whereupon  plaintiff  was  granted  leave 
to  file  an  amended  declaration  and  increase  the  ad  damnum 
to  $10,000.  The  amended  declaration  contains  several 
counts.  The  evidence  heard  was  applicable  to  the  second 
count,  and  upon  that  count  the  plaintiff  based  his  right  to 
recover.  It  charges  that  the  defendant,  a  corporation,  oper- 
ated a  certain  stone  quarry  in  Will  county;  that  in  order 
to  prosecute  its  business  it  was  engaged  in  drilling  holes  for 
the  purpose  of  blasting  stones;  that  the  plaintiff  was  in  its 
employ;  that  it  was  his  duty  under  his  employment  to  drill 
certain  holes  for  blasting;  that  it  was  not  his  duty  to  drill 
out  what  was  commonly  called  "  missed  holes,"  to  wit,  holes 
which  had  been  drilled,  charged  and  loaded  with  gunpow- 
der and  dynamite  caps,  that  had  failed  to  explode;  that  it 
was  the  duty  of  the  defendant  to  remove  the  powder  and 
dynamite  caps  from  said  "  missed  holes"  that  had  failed  to 
explode,  in  a  reasonably  safe  and  cautious  manner,  so  that 
it  would  be  reasonably  safe  for  employes?  that  were  in  the 
discharge  of  their  duties  in  near  proximity  to  where  the 
powder  and  djrnamite  caps  were  being  removed  from  said 
"  missed  holes;"  th  at  while  the  plaintiff  was  in  the  discharge 
of  his  duty  as  an  employe,  and  while  in  the  exercise  of  ordi- 
nary care  and  caution  for  his  personal  safety,  he  was  or- 
dered by  a  foreman  of  the  defendant  to  drill  out  the  pow- 
der and  dynamite  cap  that  had  failed  to  explode;  that  the 
plaintiff  did  not  know  the  danger  of  drilling  out  said 
"missed  hole,"  which  danger  was  not  incident  to  the 
plaintiffs  employment,  and  which  danger  was  well  known 
to  the  defendant,  and  while  the  plaintiff  was  so  engaged  in 
drilling  out  said  "  missed  hole,"  in  pursuance  of  such  order, 
the  blast  in  said  "  missed  hole  "  exploded,  carrying  away  the 
left  hand  of  the  plaintiff,  and  severely  wounding  him  in  the 
breast,  neck  and  face. 

In  seeking  a  reversal  of  the  judgment,  appellant  urges, 
first,  that  the  verdict  of  the  jury  is  against  the  evidence; 
second,  that  the  court  erred  in  giving  instructions  Nos.  8 
and  10;  third,  that  the  special  findings  of  the  jury  are  irrec- 
oncilable with  the  general  verdict. 
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The  record  in  the  case  shows  that  the  injury  complained 
of  occurred  on  the  22d  of  March,  1892;  that  the  plaintiff  had 
been  engaged  in  laboring  in  stone  quarries  around  the  city 
of  Joliet  for  several  years;  that  he  had  been  in  the  employ 
of  appellee  about  two  months  prior  to  the  accident;  that 
stone  from  tl^e  quarry  is  removed  from  its  place  by  means 
of  blasting;  that  it  was  the  habit  of  the  appellee,  as  it  was 
with  all  other  companies  in  which  appellant  had  worked,  to 
drill  holes  for  several  feet  in  depth  and  put  in  them  charges 
of  powder  and  dynamite  caps,  connecting  the  caps  with  an 
electric  battery,  and  connecting  each  of  the  series  of  holes 
together;  and  when  the  drilling,  the  charging  and  connect- 
ing were  completed,  the  men  engaged  in  the  work  would 
retire  to  a  place  of  safety;  the  blast  would  then  be  exploded 
and  the  stone  broken  into  rubble.  It  sometimes  occurred 
that  some  of  the  blasts  would  not  explode.  These  holes  were 
called  "  missed  holes."  It  was  usual  for  the  men  to  drill  out 
"  missed  holes,"  because  the  work  was  easier,  and  could  be 
performed  more  rapidly  than  the  drilling  of  new  holes. 

On  the  day  of  the  accident  the  foreman  of  the  quarry  was 
one  John  Stender;  the  foreman  of  the  gang  in  which  appel- 
lant was  employed  was  Ashley  Porter,  Appellant  and 
those  of  his  gang  had  completed  drilling  six  holes,  which 
were  about  six  feet  in  depth,  and  bad  charged  them  in  the 
usual  way  by  putting  in  about  eighteen  inches  of  powder 
and  then  a  dynamite  cap,  and  a  wire  connecting  it  with  the 
electric  battery,  and  after  that  about  six  inches  more  of 
powder,  and  then  about  four  feet  of  tamping  of  cinders. 
After  the  holes  were  all  charged  they  were  connected  with 
the  battery,  the  alarm  was  given,  the  battery  was  turned 
on,  and  the  blast  in  the  hole  which  Miller  had  assisted  in. 
charging,  and  others,  failed  to  explode.  After  tests  were 
made  in  different  ways  with  the  battery,  it  was  iound  that 
two  would  not  explode.  The  men  gathered  around,  and 
when  it  was  ascertained  that  the  two  holes  would  not  ex- 
plode, the  foreman  directed  the  one  to  be  drilled  out.  There 
is  some  dispute  as  to  whether  Miller  proceeded  to  drill  the 
hole  under  the  command  of  the  foreman.    At  all  events, 
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while  he  was  so  engaged,  the  blast  exploded,  and  appellant 
was  so  seriously  injured  that  amputation  of  his  arm  was 
necessary,  and  his  head,  neck  and  side  seriously  injured. 

It  is  claimed  by  appellant  that  the  drilling  of  a  "  missed 
hole  "  was  out  of  his  line  of  employment,  and  that  he  was 
forced  into  it  by  his  foreman  against  his  wishes.  We  think 
the  evidence  warrants  the  conclusion  that  he  was  employed 
to  do  any  work  connected  with  the  blasting  of  the  rock  that 
the  foreman  saw  fit  to  set  him  at,  and  that  such  included 
the  drilling  of  original  holes  and  "  missed  holes."  Whether 
he  undertook  the  drilling  of  the  "  missed  hole  "  under  the 
command  of  the  foreman,  or  at  his  suggestion  merely,  is  not 
clear.  There  is  no  evidence,  however,  that  he  did  so  against 
his  wishes.  He  made  no  protest,  but  seemed  perfectly  will- 
ing to  do  so.  The  manner  in  which  the  "  missed  hole " 
was  being  drilled  at  the  time  of  the  explosion  was  the 
method  which  had  been  in  use  at  this  quany,  and  others  in 
the  vicinity  of  Joliet,  for  several  years.  Appellant  knew 
this,  and  had  had  experienced  in  that  line  himself.  So  far 
as  appears  from  the  evidence,  this  is  the  first  explosion  that 
occurred  in  doing  the  work  in  that  way.  The  entire  busi- 
ness of  blasting  with  dynamite  and  powder  is  attended  with 
danger.  The  declaration  avers  that  it  was  the  duty  of  de- 
fendant in  removing  the  powder  and  dynamite  caps  from 
"  missed  holes  "  that  had  failed  to  explode,  to  do  so  in  a  rea- 
sonably safe  and  cautious  manner.  It  does  not  appear  that 
any  other  mode  than  that  adopted  for  drilling  "missed 
holes  "  would  be  attended  with  less  danger.  It  was  not  a 
new  and  extraordinary  mode.  If  danger  attended  it,  it  had 
existed  for  years,  and  was  as  well  known  to  appellant  and 
the  other  workmen  engaged  in  that  line  as  to  appellee.  But 
there  was  no  proof  in  the  record  that  appellee  had,  before 
the  time  of  this  explosion,  received  any  warning  that  the 
method  employed  by  its  servants  in  drilling  "  missed  holes  " 
was  dangerous.  Its  continued  use  for  several  years  without 
accident  would  seem  to  indicate  that  it  was  reasonablv  safe. 
Considering  that  dynamite  caps  were  used,  we  fail  to  see 
such  negligence  in  appellee  as  to  render  it  liable. 
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This  case  is  entirely  different  from  the  case  of  the  Chi- 
cago Anderson  Pressed  Brick  Company  v.  Subkowiak,  re- 
viewed by  this  court,  and  subsequently  by  the  Supreme 
Court,  45  App.  323,  148  111.  548.  In  that  case  the  plaintiff 
was  directed  by  his  foreman  to  go  in  a  dangerous  place  while 
protesting  against  doing  so,  under  the  assurance  of  the  fore- 
man that  he  could  do  so  with  safety.  The  plaintiff  knew  that 
he  was  sending  him  into  a  dangerous  place.  The  plaintiff  had 
the  right  to  rely' upon  the  statement  and  assurances  of  the 
foreman  that  the  place  he  was  entering  was  safe,  and  the 
order  given  him  by  his  foreman  increased  the  usual  hazards 
of  the  work.  This  view  relieves  us  from  an  extended  dis- 
cussion of  the  8th  and  10th  instructions  given  by  appellee, 
which  appellant  contends  contain  the  same  vice  as  the 
fourth  refused  instruction  in  the  Subkowiak  case. 

The  appellant  contends  that  the  answers  to  the  special 
interrogatories  were  irreconcilable  with  the  verdict.  The 
first  interrogatory  was,  "  Did  the  plaintiff  know  at  the  time 
he  started  to  work  on  the  unexplored  hole  that  it  was  danger- 
ous, and  did  he  use  due  care  in  doing  the  work  while  drill- 
ing out  the  hole  ? "  To  which  the  jury  answered,  "  Yes." 
While  this  interrogatory  could  have  been  refused  by  the 
court,  for  the  reason  that  it  was  double,  and  admitted  of  two 
answers,  inasmuch  as  the  jury  answered  in  the  affirmative 
we  take  it  that  they  meant  to  say  that  the  plaintiff  knew  at 
the  time  he  started  to  work  on  the  unexplored  hole  that  it 
was  dangerous,  and  that  he  did  use  due  care  in  doing  the 
work  while  drilling  out  the  hole.  If  so,  then  their  answer 
was  entirely  consistent  with  the  general  verdict.  The 
second  interrogatory  was,  "Did  the  plaintiff  voluntarily 
undertake  to  drill  out  the  hole  containing  this  unexploded 
blast,  knowing  that  such  work  was  dangerous  ? "  While 
the  interrogatory  is  somewhat  ambiguous,  we  take  it  that 
the  jury  meant  to  say  by  the  answer  that  the  plaintiff  did 
not  voluntarily  undertake  to  drill  out  the  hole,  but  did  so 
under  the  command  of  the  foreman.  This  was  entirely  con- 
sistent with  the  general  verdict,  if  we  are  correct  in  our  con- 
clusions that  the  proof  shows  no  such  negligence  upon  the 
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part  of  appellee  as  to  entitle  the  plaintiff  to  recover.  Even 
if  it  be  conceded  that  appellant  undertook  to  drill  out  a  hole 
under  the  order  of  the  foreman,  still  the  company  would 
not  be  liable  provided  the  order  did  not  incur  any  danger, 
new  or  extraordinary,  or  without  any  unusual  hazards  of  the 
line  of  employment.  The  answer  to  the  last  interrogatory 
was  that  appellant  knew  that  the  hole  was  loaded,  and 
knew  that  it  was  liable  to  explode  in  drilling  it  out.  It  is 
certainly  consistent  with  the  general  verdict. 

We  see  no  reason  for  disturbing  the  finding  of  the  jury. 
The  judgment  will  therefore  be  affirmed. 
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For  damages,  property  for  public  use,  lien  of 78 

When  to  be  reversed 566 

JUDGMENTS  BY  CONFESSION— Jurisdiction  of  courts  over 218 

JURISDICTION— Of  courts  over  judgments  entered  by  confession 

in  vacation 218 

County  court,  exclusive  in  voluntary  assignment 558 

Of  insane  persons / 597 

JURORS— Misconduct  of,  when  waived \ . .  154 

L 

LANDLORD'S  LIEN— Depends  upon  statutes 552 

Its  extent  in  Illinois 556 

LEA8ES— Provisions  in  for  liens  for  rent *. 553 

After-acquired  property 552 

Power  of  national  banks  to  make *  88 

LEGACIES— When  liens  upon  real  estate 589 

Liens,  when  legacies  are  upon  real  estate 539 

Ademption  of 625 

LIMITATIONS— Death  of  a  person  entitled  to  sue 525 

Death  of  creditor 526 
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MALICIOUS  PROSECUTION— Want  of  probable  cause 236 

MANDAMUS — To  compel  drainage  commissioners  to  act 485 

Discretion  as  to  details,  no  bar 435 

Opening  of  a  highway,  compelled  by 685 

To  compel  commissioners  of  highways  to  act 881 

MARRIED  WOMAN— Stranger  to  her  husband  as  to  property  ...  66 

MARSHALING  OF  ASSETS— A  doctrine  of  equity 602 

Rights  of  partnership  creditors  under 602 

Right  of  partners  as  to  firm  debts 602 

MASTER  AND  SERVANT— Assenting  to  the  hazards  of  the  em- 
ployment   ,  611 

Corresponding  duties  of  each 804 

Improper  instruction  as  to  the  risks  of  the  service 804 

Duty  of  master  to  furnish  machinery 485 

Servants  in  authority. 612 

MASTER'S  REPORT— Exceptions  to 811 

MATERIALS— Sureties  on  a  contractor's  bond  not  liable  for 516 

MAXIMS — He  who  asks  equity  must  do  equity 190 

MECHANIC'S  LIENS— Requisites  of  the  statement 310 

Statement  of  dates •. 810 

Stay  of  proceedings  on  general  settlement 443 

MINORS— Contracts  voidable 59 

May  act  as  agents 59 

MINOR  CHILDREN— Claim  for  injuries  resulting  from  the  sale  of 

intoxicating  liquors 110 

Right  of  the  mother  to  compromise 110 

MISCONDUCT  OF  COUNSEL— Effect  of  the  failure  of  the  court 

to  disapprove 55 

In  connection  with  incompetent  evidence 55 

When  reversible  error 55 

MISCONDUCT  OF  JURORS— Waived  by  failing  to  object. .' 154 

MORTGAGE— Bill  of  sale  may  be  shown  to  be 650 

When  a  series  of  dealings  will  be  regarded  as  such 147 

MUNICIPAL  CORPORATIONS— Defective  sidewalks,  constructive 

notice 647 

Discretion  of  city  council  not  absolute 375 

Exercise  of  delegated  power  to  be  reasonable 875 

Liability  for  failure  to  keep  sidewalks  in  repair 589 

No  power  to  furnish  electric  lights  to  citizens 584 

Not  liable  for  costs 875 

Organization  or  boundaries  can  not  be  determined  in  a  col- 
lateral proceeding 227 

Ordinances,  when  to  be  taken  as  a  whole 875 

Power  to  contract,  ultra  vires 199 
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MUNICIPALITIES— Delegated  power   must  be  reasonably  exer- 
cised   875 

Discretion  of  city  council  not  absolute 357 

Not  liable  for  costs 875 

Organization  and  boundaries  not  to  be  determined  in  a  col- 
lateral proceeding 227 

Ordinances,  when  to  be  taken  as  a  whole 375 

Power  to  disconnect  territory 227 

N 

NATIONAL  BANKS— Preliminary  organization 83 

Power  to  make  leases 83 

Place  of  business 83 

When  not  bound  by  an  estoppel 33 

NEGLIGENCE— A  simple  accident  is  not 814 

Careless  driver .. 800 

Cars  upon  side  tracks 465 

Defective  sidewalks 150, 154 

Duties  of  carrier  and  passenger 530 

Electric  cars — Ringing  a  gong 490 

Electric   cars — Fightening  horses 490 

Evidence  of  previous  acts,  incompetent 55 

Motorman  not  at  his  post 183 

Obstruction  to  streets 800 

On  connecting  lines,  railroads 211 

Pleading  allegations  of  duty 581 

Question  of  fact 509 

Question  of  law 580 

Use  of  ordinary  care 150 

What  is— Railroads 212 

Where  the  rule  of  imputable,  applies 161 

NEW  PROMISE— Acknowledgment  of  a  debt 832 

When  to  be  in  writing 187 

Limitations,  what  amounts  to. .  .   187 

Payments  upon  an  open  account 429 

Power  of  one  joint  debtor  to  make 884 

Recognition  of  a  debt  by  a  testator  in  his  will 252 

What  amounts  to 429 

NEW  TRIAL — Newly  discovered  evidence,  when  cumulative.  .498,  647 

NEXT  FRIEND— Power  and  authority 110 

NON-SUIT— When  the  plaintiff  may  take. ". .  267 

NOTICE — Constructive,  of  defective  sidewalks 647 

Defective  sidewalks 158 

Imperfect  description  of  property — Execution  sale 888 

Proof  of  the  service  of 597 

Subsequent  purchasers— Secret  liens 461 
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OFFICERS— Of  counties— Not  required  to  collect  fees  in  advance.  91 

Demand  for  the  performance  of  his  duty,  unnecessary 881 

OFFICIAL  REPORTS— When  binding  upon  sureties 54 

OPEN  BOARD  OF  TRADE— A  private  corporation 849 

Rights  of  members — Customers 849 

Directors  may  exclude  persons  not  members 849 

ORDER  FOR  GOODS— Subject  to  approval— Effect  of. 108 

Right  to  countermand  before  acceptance 108 

ORDINANCES — Discrimination  between  persons 874 

Enacting  clause — When  sufficient 482 

Enacting  clause — When  published  in  book  form 482 

Extortionate  license  fees 874 

When  admissible  in  evidence '. 482 

ORDINARY  CARE — Caution  in  approaching  railroad  crossings. .  55 

By  one  rendered  incapable  through  drunkenness 522 

Use  of — Negligence #  150 

Persons  at  street  crossings 188 

P 

PARENT  AND  CHILD— Action  by  child  for  maltreatment 577 

The  relation  can  not  be  created  by  agreement 577 

Adoption  of  children. 577 

PARTIES— Joinder  of 156 

In  proceedings  to  compel  a  railroad  to  erect  a  farm  crossing. . .  896 

Naked  trustee— When  unnecessary 252 

Trustees  as  stockholders 156 

Why  only,  are  necessary .* 460 

PARTNERSHIPS— Compensation  of  surviving  partner 886 

Limitations — Promise  of  partner  after  dissolution  of  the  firm. .  72 

Rights  accruing  before  the  death  of  a  partner 836 

Rights  of  creditors  to  have  assets  marshaled 602 

Rights  of  partners  as  to  firm  debts— Marshaling  of  assets 602 

What  are  firm  obligations 828 

Winding  up,  etc 836 

PART  PERFORMANCE— Of  a  contract  not  sufficient  to  take  it  out 

of  the  statute  of  frauds 561 

PAYMENT— Of  one  note  by  giving  another 518 

PERSONAL  INJURIES— Visible  defects  in  sidewalks 509 

PERSONAL  PRIVILEGES— Waiver  of,  by  witness  in  testifying. .  186 

PERSONAL  PROPERTY— When  the  title  passes— Attachment. . .  272 

PHYSICIANS— Statements  of  patients  to,  as  evidence 656 

Services — Cross-examination  of 656 

PLACITA— Necessary  to  sustain  a  judgment ....  247 
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PLEADING— Allegations  of  duty 681 

Defective   declaration 74 

In  actions  for  personal  injuries 531 

Tender  of  issues  at  law 516 

When  attorney  fees  must  be  specially  declared  for 568 

POLICIES— Construction  of  conditions 140 

Forfeitures  as  a  defense  to  an  action  on 140 

POLICE    MAGISTRATES— Jurisdiction  in  matters  pertaining  to 

opening  roads 881 

POSSESSION— Delay  in  taking  chattel  mortgages 168 

When  an  assignee  must  take. . . .  * 272 

PRACTICE— As  to  variances 114 

Filing  additional  pleas 477 

Improper  dismissal  of  an  appeal 296 

Joinder  of  parties 156 

Objections  to  amendments 650 

Presumptions  where  no  propositions  of  law  are  submitted 171 

Special  findings — Time  to  object 451 

Suit  for  use  of  another 567 

Objections  to  evidence  must  be  specific 498 

Sufficiency  of  evidence  may  be  questioned  on  error 74 

When  admission  of  improper  evidence  is  not  reversible  error. .  110 

Who  must  take  defaults 461 

PREFERENCES— Obtained  by  judgment  notes 214 

PRESUMPTIONS— As  to  evidence  contained  in  the  record 611 

Not  retroactive 880 

Recitals  in  records 597 

Where  no  propositions  of  law  are  submitted 171 

PRINCIPAL  AND  AGENT— Law.  of,  applicable  to  corporations. .  166 

Secret  instructions,  how  far  binding  on  third  persons 641 

PRIVITY— Between  school  directors  and  trustees 89 

PROBABLE  CAUSE— Want  of,  in  actions  for  malicious  prosecu- 
tions    286 

PROBATE— Settlements  of  claims  not  due 548 

PROBATE  COURT— Jurisdiction  of  the  accounts  of  administrators  445 

PROFITS— When  recoverable 840 

PROMISSORY  NOTES— Assignment  vests  the  legal  title 272 

Acceptance,  when  presumed 62 

Notes  made  in  foreign  States— Remedy 501 

Note  payable  to  "  husband  or  wife  " 604 

Payable  to  the  maker's  order ^ .  82 

Payable  after  the  death  of  the  maker 62 

What  is  a  sufficient  delivery 62 

PROPERTY  DAMAGED  FOR  PUBLIC  USE-Owner's  remedy ...  78 

Nature  of  the  judgment  for  damages 78 

Limitations 78 

PUBLIC  OFFICERS— Demand  to  perform  duties  unnecessary. ....  881 


Analytical  Index.  683 
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QUANTUM  MERUIT— Where  the  defendant  has  received  nothing  561 

QUESTIONS  OF  FACT— Findings  of  the  chancellor 147 

Findings  of  the  court  conclusive 807 

Negligence,  when 609 

Time  of  furnishing  materials 268 

QUO  WARRANTO— When  not  the  appropriate  remedy 86 

Where  the  writ  does  not  lie 86 

R 

RAILROADS— Approaches  to  crossings 203 

Duty  of  railroads  toward  trespassers 161 

Liability  for  failure  to  furnish  cars 179 

Responsible  for  negligence  on  connecting  lines 211 

Tender  of  freight  charges  in  advance  unnecessary 179 

RAILROAD  CROSSINGS— Ordinary  care  of  persons  at 188 

REAL  ESTATE  AGENT— Abandonment  of  the  contract 808 

When  entitled  to  commissions 144 

When  not  entitled  to  commissions 808 

Contract  must  be  definite 144 

RECORDS— Recitals  of,  construed 597 

RENT — Provisions  as  security  for,  in  leases 552 

REPLEVIN— When  a  return  is  awarded,  defendant  bound  to  re- 
ceive a  part 568 

REPLEVIN  BOND— Effect  of,  when  not  under  seal 567 

REPORTS— Of  county  treasurer  binding  upon  his  sureties 54 

RESALE— Of  goods  on  refusal  to  accept 280 

RESTAURANT— Is  not  an  inn 268 

REVERSIONERS— When  not  liable  for  debts 51 

REVERSIONERS  OF  TRUST  ESTATES— Responsibility 51 

REVIEW— Bills  of 184 

ROADS— Rights  of  the  owner  of  the  fee 209 

S 

SALES— Whether  absolutely  or  on  commission 650 

SCHOOLS— Construction  of  statutes  relating  to  high  schools 181 

School  directors— Action  against  trustees  for  school  moneys. .  89 

SCHOOL  ELECTIONS— Not  void  because  of  errors  in  the  petition .  182 

School  moneys— Action  for,  against  trustees 89 

School  township — Construction  of  the  act 131 

SEAL  -Of  corporation — When  prima  facie  evidence 472 

When  a  replevin  bond  is  not  under 557 

SECRET  LIENS — Subsequent  purchasers  without  notice 461 
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SERVICES  AND  SUPPORT— Mutual  claims  for— Loco  parentis. .  288 

SET-OFF— Defendant  not  bound  to  present 118 

Profits  when  recoverable  as 840 

SETTLEMENT  OF  ESTATES-Fraud  in 189 

Power  of  a  court  of  equity  to  review 190 

Relief  when  barred  by  laches 189 

SHERIFFS  RETURN— As  a  foundation  for  a  creditor's  bill 270 

SIGNATURE— Denial  of 459 

SIDEWALKS— Defective  and  old— Negligence 150 

Notice  of,  defective* 153 

Evidence  of  the  condition  at  other  places 154 

Visible  defects  in — Negligence 609 

SPECIAL  FINDINGS— Judgment  on 265 

When  it  will  control  the  general  verdict 265 

SPECIAL  INTERROGATORIES— When  not  inconsistent  with  the 

general  verdict 662 

When  consistent  with  the  general  verdict 662 

STATUTES— Rule  of  construction 42 

Adopted  from  other  States— Rule  of  construction 477 

STATUTES  CONSTRUED— Section  67,  chapter,  3  R.  S.,  Adminis- 
tration of  Estates 548 

Section  187,  chapter  24,  R.   S„  Cities  and  Villages 488 

Section  41  of  the  Farm  Drainage  act  construed 485 

Section  18,  chapter  52,  R.  S.,  Exemptions 494 

Section  21,  chapter  54,  Fences 125 

Section  15,  chapter  68,  Husband  and  Wife 476 

Section  19,  chapter  83,  R.  S.,  Limitations 525,  526 

Section  41,  chapter  82,  R.  S.,  Mechanic's  Liens 448 

Section  24,  chapter  110,  R.  S.,  Practice 477 

Section  48,  chapter  121,  R.  S.,  Roads  and  Bridges 426 

Par.  67,  chapter  122,  R.  S.,  entitled  Schools 131 

Section  2,  chapter  147,  R.  S.,  Venue 497 

STATUTES  OF  FRAUDS— Contracts  not  to  be  performed  within  a 

year 561 

A  promise  not  within 826 

Part  performance  not  sufficient  to  take  the  case  out  of 561 

STATUTE  OF  LIMITATIONS— New  promise  to  pay 832 

STOCK— In  banking  associations 156 

Liability  of  stockholders 156 

Transfer  of 156 

Effect  of  an  irregular  transfer 156 

Trustees  as  stockholders,  parties 156 

STOCKHOLDERS— In  banking  associations 156 

Transfer  of  stock 156 

Trustees  as  parties 166 

STREET  CROSSINGS— Ordinary  care  of  persons  at 188 
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SUBMERGED  LANDS— Occupation  of —Rent 869 

SUBSEQUENT  PURCHASERS— Notice  of  secret  liens 461 

SUICIDE— When  it  avoids  a  policy 187 

SUIT  IN  BAR— When  filing  a  claim  in  the  Probate  Court  is  not.. .  551 

SUPERVISORS— Meeting  to  open  a  highway 881 

SURETIES— Of  county  treasurer,  bound  by  his  reports 54 

On  contractor's  bond,  liable  for  materials 515 

Extent  of  liability 516 

SURFACE  WATERS— Remedy  for  a  diversion  of. 598 

SURVIVING  PARTNER— Compensation  of 886 

T 

TENDER— Must  be  kept  good 866 

Of  freight  charges  in  advance 179 

Instruction  as  to 607 

TOWN  LINES— Opening  highways  on 684 

TOWNSHIP— Constructions  of  the  term  "  school  township" 181 

TRESPASSERS— Duty  of  railroad  as  to 161 

TRUSTS— Maladministration  of 51 

Reversioners,  when  not  liable  for  debts 51 

u 

ULTRA  VIRES— Benefits  received,  etc 84 

Power  of  cities  to  contract 199 

UNION  DEPOT  ACT— Railroad  companies,  when  not  amenable  to  405 

USURY— As  a  defense  in  foreclosure  suits 257 

V 

VARIANCE— Immaterial— Pleadings  and  proofs 115 

Practice  as  to 114 

VENDOR  AND  VENDEE— Resale  of  goods  on  refusal  to  accept. . .  280 

VENUE— Change  from  Circuit  Court  to  County  Court 497 

In  suits  to  stay  suits  or  judgments 448 

VERDICTS — Conclusive  upon  questions  of  fact 182 

Upon  conflicting  evidence 507,  546,  624 

Relation  to  special  findings 662 

When  to  be  sustained 178 

When  controlled  by  a  special  finding 265 

VOLUNTARY  ASSIGNMENTS— Jurisdiction  of  the  County  Court 

exclusive 553 

Landlord's  right  to  distrain  goods 558 

w 

WAGER— What  is 98 
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WAIVER — Of  conditions  in  policies 74 

Of  errors  in  confession  of  judgment. 828 

Of  exemptions  by  executory  contracts 552 

Of  personal  privilege  of  witness,  in  testifying. 186 

Of  provisions  in  articles  of  incorporation 156 

Of  notice  of  the  resale  of  goods 279 

Of  the  right  to  object  to  the  misconduct  of  arbitrators 289 

Of  misconduct  of  jurors 154 

Of  rights  by  a  motion  for  a  new  trial 267 

WATER  POWERS  -When  equity  will  interfere  to  prevent  an  un- 
reasonable use  of 593 

Controversey  between  the  owners  of 598 

Unreasonable  use  of,  a  question  of  fact.  .* 598 

WATER  RIGHTS— Power  of  equity  to  adjust 593 

WIDOW — Competency  as  a  witness  when  suing  as  administratrix 

of  her  deceased  husband 511 

When  competent  as  a  witness,  etc 175 

WILLS — Ademption  of  legacies 625 

Codicils  in  contests 69 

Contests  to  be  de  novo 68 

Parol  evidence  when  not  admissible  to  explain  intention  of  * 

testator 589                            ; 

Question  to  be  tried  in  contests 68 

Scope  of  inquiry  in  contests 69 

WITNESSES— Husband  and  wife  at  common  law 174 

Widow's  competency 175 

Conclusions  of,  competent 485 

Waiver  of  personal  privilege  in  testifying 86 

Widow  as  administratrix  of  her  deceased  husband 511 

Wife  incompetent  where  the  husband  is  interested 498 

What  interest  does  not  incapacitate 625                             i 

WORDS  AND  PHRASES-"  Or"  means  "  and,*  when 504 
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